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highlights 

» 

SUNSHINE ACT MEETINGS_ 40599 


NATIONAL SCHOOL LUNCH WEEK 

Presidential proclamation. .. 40451 

TRADING WITH THE ENEMY ACT 

Presidential memorandum. 40449 

TAX PREFERENCES 

Treasury/IRS promulgates final regulations on the imposition 

of a minimum tax for both individuals and corporations. 40459 

COAL MINE SAFETY 

Labor/MSHA rules to permit use of personal noise dosimeters 
to determine noise exposure; effective 10-1-78 (Part VII of this 
issue). 40760 

MANPOWER PROGRAMS 

Labor/ETA issues guidelines to review prime sponsors’ 
planned performance for FY 1979 (Part II of this issue) . 40650 

CLEAN WATER ACT 

EPA proposes to amend regulations relating to quality plan¬ 
ning, management, and implementation; hearing 10-24-78; 
comments by 11-13-78. 40742 

INDIAN AND NATIVE AMERICAN PROGRAMS 

Labor/ETA designates prime sponsors of employment and 
training programs funded under the Comprehensive Employ¬ 
ment and Training Act (CETA). 40556 

PHONORECORD PLAYER (JUKEBOX) 

ROYALTY 

Copyright Royalty Tribunal prescribes requirements for record¬ 
ing and filing claims; effective 10-10-78 (2 documents). 40498, 

40501 

RECREATION PROGRAMS 

Interior/BLM recodifies regulations; effective 10-12-78 (Part V 


of this issue). 40734 

FREEDOM OF INFORMATION 

DOE/Secy proposes regulations that would prescribe proce¬ 
dures and principles applied in processing requests; com¬ 
ments by 10-12-78 . 40530 

CRUDE OIL 


DOE/ERA regulates adjustments to lower and upper tier price 
ceilings to reflect the impact of inflation; effective 9-1-78 . 40682 

OIL AND GAS 

SEC adopts requirements for financial accounting and report¬ 
ing practices (Part IV of this issue). 40688 

SEC proposes to amend its disclosure requirements relating to 
reserves; comments by 10-15-78 (Part IV of this issue) . 40720 


CONTINUED INSIDE 
































AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 



The following agencies have agreed to publish all documents on two assigned days of the week (Monday/ 
Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6,. 1976.) 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/COAST GUARD 

USDA/ASCS 


DOT/COAST GUARD 

USDA/ASCS 

DOT/NHTSA 

USDA/APHIS 


DOT/NHTSA 

USDA/APHIS 

DOT/FAA 

USDA/FNS 


DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA/FSQS 


DOT/OHMO 

USDA/FSQS 

DOT/OPSO 

USDA/REA 


DOT/OPSO 

USDA/REA 

CSA 

CSC 


CSA 

CSC 


LABOR 



LABOR 


HEW/FDA 



HEW/FDA 



Documents normally scheduled for publication on a day that will be a Federal holiday will be published the next work day 
following the holiday. 

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program Coordinator, Office 
of the Federal Register, National Archives and Records Service, General Services Administration, Washington, D C. 20408 

NOTE: As of August 14,1978, Community Services Administration (CSA) documents are being assigned to the Monday/Thursday 
schedule. 








Published daily, Monday through Friday (no publication on Saturdays. Sundays, or on official Federal 
* holidays), by the Office of the Federal Register, National Archives and Records Service. General Services 

Administration. Washington. DC. 20408. under the Federal Register Act (49 Stat. 500, as amended: 44 U.S.C., 
Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution 
^ made on] y the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402. 

The Federal Register provides a uniform system for making available to the public regulations and legal notices issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public interest. Documents are on file for public inspection In the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the issuing agency. 

The Federal Register will be furnished by mall to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
in advance. The charge for individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, U.S. Government Printing Office. Washington. 
D.C. 20402. 

There are no restrictions on the republlcatlon of material appearing in the Federal Register. 
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INFORMATION AND ASSISTANCE 


Questions and requests for specific information may be directed to the following numbers. General inquiries may be 
made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscription orders (GPO). 202-783-3238 

Subscription problems (GPO). 202-275-3050 

“Dial - a - Reg” (recorded sum¬ 
mary of highlighted documents 
appearing in next day's issue). 

Washington, D.C. 202-523-5022 

Chicago, III. 312-663-0884 

Los Angeles, Calif. 213-688-6694 

Scheduling of documents for 202-523-3187 

publication. 

Photo copies of documents appear- 523-5240 

ing in the Federal Register. 

Corrections. 523-5237 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: “How To Use the 523-3517 

Federal Register." 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents. 523-5235 

Index. 523-5235 

PUBLIC LAWS: 

Public Law dates and numbers. 523-5266 

523-5282 

Slip Laws. 523-5266 

523-5282 

U.S. Statutes at Large. 523-5266 

523-5282 

Index. 523-5266 

523-5282 

U.S. Government Manual. 523-5230 

Automation . 523-3408 

Special Projects. 523-4534 


HIGHLIGHTS—Continued 


SEC proposes development of uniform method of full cost 
accounting practices based on valuation of proved reserves; 

comments by 10-31-78 (Part IV of this issue). 40724 

SEC issues proposal requiring presentation of a supplemental 
earnings summary for production activities; comments by 

4-30-79 (Part IV of this issue). 40726 

SEC issues rule for interpretation of releases relating to disclo¬ 
sure and accounting matters (Part IV of this issue). 40730 

CANCER TESTING 

HEW/NIH issues notices on the availability of reports on 
bioassay of various chemicals for possible carcinogenicity (2 
documents). 40548 

METAL AND NONMETAL MINES AND MILLS 

Labor/MSHA proposes rule to revoke or revise and make 
mandatory existing advisory health and safety standards; com¬ 
ments by 10-9-78. 40766 

MEETINGS— 

Architectural and Transportation Barriers Compliance Board: 

National Advisory Committee on an Accessible Environ¬ 
ment, 9-23 and 9-24-78. 40542 

Commerce/NOAA: New England Fishery Management 

Council, 9-26-78. 40544 

CRC: Kentucky Advisory Committee, 9-15-78 . 40544 

DOD/AF: USAF Scientific Advisory Board Aeronautics Pan¬ 
el, Subcommittee on Turbine Engine Health Monitoring 

Systems, 9-28 and 9-29-78. 40544 

HEW/CDC: Immunization Practices Advisory Committee, 

10-3 and 10-4-78. 40546 

HSA: Maternal and Child Health Research Grants Review 

Committee; 10-4 through 10-6-78 . 40548 

NFAI Humanities Panel Advisory Committee, 9-27, 9-28, 

10-5, 10-6, and 10-13-78. 40577 


Humanities Panel Advisory Committee, 10-3, 10-4, and 

10-10-78 (2 documents). 40577 

NRC: ACRS Subcommittee on Radiological Effects and Site 

Evaluation, 9-27 and 9-28-78. 40579 

ACRS Subcommittee on Advanced Reactors, 9-27-78.... 40579 
NSF: Advisory Committee for Science Education, 9-28 and 

9- 29-78. 40577 

Advisory Committee on Science and Society, 10-5 and 

10- 6-78. 40578 

DOE/NSF Nuclear Science Advisory Committee, 11-3 

and 11-4-78. 40578 

Subcommittee on Developmental Biology, 11-2 through 

11- 4-78. 40578 

Subcommittee on Linguistics, 11-2 and 11-3-78. 40578 

VA: Administration Wage Committee, 10-5, 10-19, 11-2, 

11-16, 11-30, 12-14, and 12-28-78. 40578 

CHANGED MEETINGS— 

HEW/NIH: Sickle Cell Disease Advisory Committee, 9-14 

and 9-15-78 changed to 11-2 and 11-3-78. 40549 

OE: National Advisory Council on the Education of Disad¬ 


vantaged Children, 9-16-78. 40549 

HEARINGS— 

HEW/HCFA: Maximum Allowable Cost (MAC) limits on cer¬ 
tain drugs, 11-1 and 11-2-78 . 40547 

SEPARATE PARTS OF THIS ISSUE 

Part II, Labor/ETA. 40650 

Part III, DOE/ERA. 40682 

Part IV, SEC. 40688 

Part V, Interior/BLM . 40734 

Part VI, EPA. 40742 

Part VII, Labor/MSHA. 40760 

Part VIII, Labor/MSHA. 40766 
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THE PRESIDENT 

Memorandums 

Trading with the Enemy 
Act. extending certain au¬ 
thorities. 40449 

Proclamations 

School Lunch Week, National... 40451 

EXECUTIVE AGENCIES 

AGRICULTURE DEPARTMENT 

See Animal and Plant Health In¬ 
spection Service; Farmers 
Home Administration; For¬ 
eign Agricultural Service; Ru¬ 
ral Electrification Admin¬ 
istration. 

AIR FORCE DEPARTMENT 
Notices 

Meetings: 

Scientific Advisory Board. 40544 

ANIMAL AND PLANT HEALTH INSPECTION 
SERVICE 

Rules 

Domestic quarantine notices; 
Japanese beetle quarantine .... 40528 

ARCHITECTURAL AND TRANSPORTATION 
BARRIERS COMPLIANCE BOARD 

Notices 

Meetings: 

Accessible Environment Na¬ 
tional Advisory Committee.. 40542 

ARMY DEPARTMENT 
Rules 

Personnel; review boards: 

Discharge Review Board; pro¬ 
cedures and standards. 40498 

ARTS AND HUMANITIES. NATIONAL 
FOUNDATION 

Notices 

Meetings: 

Humanities Panel (3 docu¬ 
ments). 40577 

CIVIL AERONAUTICS BOARD 
Rules 

Accounts and reports for certifi¬ 
cated air carriers; uniform 
system: 

Route air carrier reporting en¬ 
tities. 40453 

Notices 

Hearings, etc.: 

Arizona service investigation . 40543 

Foreign air carriers. 40544 

U.S.-Benelux low-fare pro¬ 
ceeding. 40544 

CIVIL RIGHTS COMMISSION 
Notices 

Meetings, State advisory com¬ 
mittee: 

Kentucky. 40544 


CIVIL SERVICE COMMISSION 
Rules 

Excepted service: 

Agriculture Department. 40453 

COMMERCE DEPARTMENT 

See National Oceanic and At¬ 
mospheric Administration. 

COPYRIGHT ROYALTY TRIBUNAL 
Rules 

Phonorecord players (jukebox): 


Copyright owner access. 40498 

Royalty fee claims filing. 40501 


DEFENSE DEPARTMENT 

See Air Force Department; 

Army Department. 

DISEASE CONTROL CENTER 

Notices 

Meetings: 

Immunization Practices Advi¬ 
sory Committee. 40546 

ECONOMIC REGULATORY 

ADMINISTRATION 

Rules 

Petroleum price regulations, 
mandatory: 

Crude oil price ceilings, ad¬ 
justments to lower and up¬ 
per tier. 40682 

EDUCATION OFFICE 

Notices 

Meetings: 

Education of Disadvantaged 
Children National Advisory 
Council. 40549 

EMPLOYMENT AND TRAINING 

ADMINISTRATION 

Notices 

Comprehensive Employment 
and Training Act programs: 

Planned performance review, 


guidelines. 40649 

Indian and Native American 
programs: 

Fund allocations, fiscal year 
1979. 40556 


ENERGY DEPARTMENT 

See also Economic Regulatory 
Administration. 

Proposed Rules 

Freedom of information. 40530 

ENVIRONMENTAL PROTECTION AGENCY 

Rules 

Air quality control regions; cri¬ 
teria and control tech¬ 
niques: 

Attainment status designa¬ 
tions. 40502 

Pesticide tolerances in animal 
feeds: 


TV.N-Dimethylpiperidinium 
chloride. 40456 

Proposed Rules 

Air quality implementation 
plans; enforcement by State 
and Federal Governments 
after statutory deadlines: 

Illinois . 40539 

Grants, State and local assist¬ 
ance: 

Water quality planning, man¬ 
agement, and implementa¬ 


tion . 40742 

Notices 

Pesticides; tolerances, registra¬ 
tion, etc.: 

jV.N-Dimethylpiperidinium 
chloride. 40545 

FARMERS HOME ADMINISTRATION 
Notices 

Mailing list for program regula¬ 
tions, establishment. 40542 


FEDERAL COMMUNICATIONS 

COMMISSION 

Proposed Rules 

Telephone companies; exten¬ 
sion of lines and discontinu¬ 
ance of service: 

Spanish International Net¬ 
work; authorized user status 
request; extension of time ... 40541 

FEDERAL HIGHWAY ADMINISTRATION 

Proposed Rules 

Engineering and traffic oper¬ 
ations: 

Design standards, highway; 
geometric design standards; 
correction.. 40539 

FEDERAL MARITIME COMMISSION 

Rules 

Financial reports by carriers in 
domestic offshore trade: 


Reporting requirements. 40524 

Licensing of independent ocean 
freight forwarders: 

Reporting requirements. 40524 

Notices 

Agreements filed, etc. (2 docu¬ 
ments). 40545 


Rate increases, etc.; investiga¬ 
tions and hearings, etc.: 

Trans-Pacific Freight Confer¬ 
ence of Japan/Korea; treat¬ 
ment of overland/overland 


common point cargo. 40546 

FEDERAL TRADE COMMISSION 
Rules 

Prohibited trade practices: 

Rubbermaid Inc. 40454 

Proposed Rules 
Consent orders: 

Kaufman & Broad, Inc., et al.; 

extension of time. 40536 

Zayre Corp. 40537 
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FISH AND WILDLIFE SERVICE 
Rules 

Hunting: 

Arrowwood National Wildlife 
Refuge, N. Dak. (4 docu¬ 
ments). 40525, 40526, 40527 

Chase Lake National Wildlife 
Refuge. N. Dak (2 docu¬ 
ments). 40525. 40527 

Long Lake National Wildlife 

Refuge, N. Dak... 40526 

Ouray National Wildlife Ref¬ 
uge. Utah. 40524 

Slade National Wildlife Ref¬ 
uge. N. Dak. 40526 

Notices 

Endangered and threatened spe¬ 
cies permits; applications (2 

documents). 40549, 40550 

Marine mammal applications, 
etc.: 

Bengston, John L.. 40549 

FOOD AND DRUG ADMINISTRATION 
Rules 

Animal drugs, feeds, and related 
products: 

Imidocarb dipropionate. 40455 

Neomycin sulfate, hydrocorti¬ 
sone acetate, sterile oint¬ 


ment . 40455 

Notices 

Animal drugs, feeds, and related 
products: 

Sulfathalidine boluses; ap¬ 
proval withdrawn. 40547 

Food additives, petitions filed or 
withdrawn: 

Abbott Laboratories. 40547 


FOREIGN AGRICULTURAL SERVICE 
Proposed Rules 

Import quotas and fees: 

Licensing system; correction... 40530 

HEALTH CARE FINANCING 
ADMINISTRATION 

Notices 

Drugs, limitations on payment 
or reimbursement; maxi¬ 
mum allowable cost: 
Acetaminophen w/codeine 
tablets, etc.; hearing. 40547 

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

See Disease Control Center; 
Education Office; Food and 
Drug Administration; Health 
Care Financing Administra¬ 
tion; Health Services Adminis¬ 
tration; National Institutes of 
Health; Social Security Ad¬ 
ministration. 

HEALTH SERVICES ADMINISTRATION 
Notices 

Meetings: 

Maternal and Child Health 
Research Grants Review 
Committee. 40548 
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RECREATION SERVICE 

Notices 

Historic Places National Regis¬ 
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Alabama et al. 40554 
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DEPARTMENT 
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tion. 40539 

INDIAN AFFAIRS BUREAU 
Rules 

Enrollment: 

Preparation of rolls for var¬ 
ious tribes; revocations; cor¬ 
rection . 40457 

Mining: 

Ute Indian Tribe, Utah; man¬ 
agement of tribal assets. 40458 

INTERIOR DEPARTMENT 

See also Fish and Wildlife Serv¬ 
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and Recreation Service; Indi¬ 
an Affairs Bureau; Land Man¬ 
agement Bureau. 

Notices 

Environmental statements; 
availability, etc.: 

Challis Planning Unit; live¬ 
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sins. Calif, and Nev.; New- 
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Washoe projects; operating 
criteria and procedures. 40551 

INTERNAL REVENUE SERVICE 
Rules 

Income taxes, etc.: 

Minimum tax for tax prefer¬ 
ences . 40459 

INTERNATIONAL TRADE COMMISSION 
Notices 

Import investigations: 
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poned . 40555 

High-carbon ferrochromium... 40555 

INTERSTATE COMMERCE COMMISSION 
Notices 

Motor carriers: 

Lease and interchange of vehi¬ 


cles . 40596 

Permanent authority applica¬ 
tions. 40584 

Transfer proceedings. 40597 
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Denver & Rio Grande West¬ 
ern Railroad Co. 40596 

Railroad freight rates and 
charges; various States, etc.: 

Nationwide . 40596 

Rerouting of traffic: 

Carolina, Clinchfield & Ohio 

Railway Co. 40597 

Chesapeake Western Rail¬ 
way . 40597 


LABOR DEPARTMENT 

See also Employment and Train¬ 


ing Administration; Mine 
Safety and Health Adminis¬ 
tration. 

Notices 

Adjustment assistance: 

Alvin Coat, Inc. 40564 

Aronson Textile Co. et al. 40576 

Bliss & Laughlin Steel Co. (2 

documents). 40564 

Boyn-Tan Leathers, Inc. 40565 

City Shirt Co. 40565 

General Instrument Corp. 40572 

Gulant & Maslin, Inc . 40566 

Interlake, Inc. 40566 

Interpace Corp. 40566 

Lawrence Clothes, Inc. 40567 

Lawrence. Robert, Inc. 40571 

Maurice II Knitting Mills, 

Inc. 40567 

Mighty Mac, Inc. (2 docu 

ments). 40567. 40568 

North Terminal, Inc. 40568 

Phelps Dodge Corp. (4 docu¬ 
ments).40569-40571. 40574 

Rosalba Fashion Co., Inc. 40572 

Style Sportswear. 40573 

Sussex Clothes. Ltd. 40573 

Tag-a-long Handbags & Acces¬ 
sories, Inc. 40574 

Westinghouse Electric Corp ... 40575 


LAND MANAGEMENT BUREAU 
Rules 

Recreation management: 
Recodification and revision of 


subchapter. 40734 

MANAGEMENT AND BUDGET OFFICE 
Notices 

Clearance of reports; list of re¬ 
quests. 40581 

MINE SAFETY AND HEALTH 
ADMINISTRATION 

Rules 


Coal mine health and safety: 

Noise dosimeter. J. . 40760 

Proposed Rules 

Metal and nonmetallic mine 
safety: 

Open pit mines, underground 
mines, etc.; health and safe¬ 
ty standards. 40766 

NATIONAL AERONAUTICS AND SPACE 

ADMINISTRATION 

Notices 

Committees; establishment, ter¬ 
minations, renewals, etc.: 

Space Science Steering Com¬ 
mittee; Out-of-Ecliptic Mis¬ 
sion Ad Hoc Advisory Sub¬ 
committee. 40576 

NATIONAL INSTITUTES OF HEALTH 

Notices 

Carcinogenesis bioassay reports; 


availability: 

Hydrazobenzene. 40548 

L-Tryptophan . 40548 
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Meetings: 

Sickle Cell Disease Advisory 
Committee; time change. 40549 

NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION 

Rules 

Fishery conservation and man¬ 
agement: 

Surf clam and ocean quahog 


fisheries, Atlantic; catch 
quota adjustment. 40527 

Notices 

Meetings: 

New England Fishery Man¬ 
agement Council . 40544 


NATIONAL SCIENCE FOUNDATION 


Notices 

Meetings: 

Behavioral and Neural Sci¬ 
ences Advisory Committee... 40578 
Nuclear Science Advisory 

Committee, DOE/NSF. 40578 

Physiology, Cellular and Mo¬ 
lecular Biology Advisory 

Committee. 40578 

Science and Society Advisory 

Committee. 40578 

Science Education Advisory 
Committee. 40577 


NUCLEAR REGULATORY COMMISSION 


Notices 

Applications, etc.: 

Arkansas Power & Light Co ... 40580 
Dairyland Power Coopera¬ 
tive . 40580 

Detroit Edison Co. 40580 

Power Authority of State of 
New York. 40580 


Public Service Co. of New 
Hampshire et al.; republica¬ 
tion . 40581 

Meetings: 

Reactor Safeguards Advisory 
Committee (2 documents).... 40579 

RURAL ELECTRIFICATION 

ADMINISTRATION 

Notices 

Loan guarantees proposed: 

Copper Valley Rural Electric 
Association. Inc. 40542 

SECURITIES AND EXCHANGE 

COMMISSION 

Rules 

Financial statements: 

Oil and gas producing com¬ 
panies; financial accounting 
and reporting. 40688 

Interpretative releases: 

Accounting matters, oil and 
gas industry; replacement 
cost data disclosure. 40730 

Proposed Rules 

Securities Act and Securities 
Exchange Act: 

Oil and gas reserves and oper¬ 
ations; registration state¬ 


ments disclosure. 40720 

Financial statements: 

Oil and gas producing com¬ 
panies; cost accounting prac¬ 
tices . 40726 

Oil and gas producing com¬ 
panies; supplemental earn¬ 
ings summary. 40726 


SMALL BUSINESS ADMINISTRATION 
Notices 

Applications, etc.: 

Venture Opportunities Corp... 40583 


Disaster areas: 

California. 40582 

Florida. 40583 

North Carolina . 40583 

Texas (2 documents). 40583 


SOCIAL SECURITY ADMINISTRATION 
Notices 

Organization, functions, and au¬ 
thority delegations: 

Deputy Commissioner, et al.... 40549 

STATE DEPARTMENT 
Notices 

Privacy Act; systems of records; 
correction. 40584 

TRADE NEGOTIATIONS, OFFICE OF 
SPECIAL REPRESENTATIVE 

Notices 

Import relief investigations, de¬ 
terminations: 

High carbon ferrochromium; 
inquiry . 40582 

TRANSPORTATION DEPARTMENT 

See Federal Highway Adminis¬ 
tration. 

TREASURY DEPARTMENT 

See Internal Revenue Service. 

VETERANS ADMINISTRATION 
Notices 

Meetings: 

Wage Committee. 40584 
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CUMULATIVE LIST OF CFR PARTS AFFECTED DURING SEPTEMBER 

The following numerical guide is a list of parts of each title of the Code 
of Federal Regulations affected by documents published to date during 
September. 


1 CFR 

Ch. 1. 39069 

3 CFR 

Executive Orders: 

12024 (See EO 12078). 39741 

12078. 39741 

Memorandums: 

September 8, 1978. 40449 

Proclamations: 

4591 . 39561 

4592 . 39739 

4593 . 40197 

4594 . 40451 

5 CFR 

213.... 39069, 39070, 39951-39953, 40453 
7 CFR 

2 . 39953 

245. 39070 

250. 39070 

282. 39074, 39075 

301. 40528 

330. 39953, 

908.:.-. 39743 

910 . 39080. 39319, 39954 

911 . 39319 

915. 39321 

927. 39323 

931 . 39323 

932 . 39743 

993. 40199 

1004. 39744, 39745 

1071. 39325 

1073. 39326 

1097. 39328 

1102. 39328 

1104... 39329 

1106. 39331 

1108. 39333 

1120. 39334 

1126. 39335 

1132 . 39337 

1133 . 39955 

1138. 39338 

1435. 39563 

1823. 39746, 40199 

Proposed Rules: 

6 . 39110. 40530 

722. 39117 

918. 40027 

948. 40027 

965. 40028 

981. 39393 

1079. 40028 

1126. 40030 

1427. 39118 

1701. 40036 

9 CFR 

91. 39080 

94. 39956 

355. 39340 

Proposed Rules: 

92. 40037 

317 . 39394 

318 . 39119, 39394 

319 . 39394 


10 CFR 

35. 39747 

205... 39080, 40200 

212. 40682 

Proposed Rules: 

51. 39801 

211 . 40233 

212 . 40233 

430. 40192 

1004. 40530 

12 CFR 

202. 39341 

226..v. 40210 

13 CFR 

107. 39563 

Proposed Rules: 

130. 39394 

14 CFR 

39. 39346-39348, 39748, 39750 

71. 39439, 39750-39753, 40211-40213 

73. 40214, 40215 

75. 39753-39755 

221 39536 

241. 40454 

302. 39536 

399™. 39522 

Proposed Rules: 

39. 40233 

71 . 39803, 40237 

73 . 39803, 39804 

223. 39805 

250. 39806 

298. 39587 

380. 39807 

16 CFR 

1. 39083 

13. 39350, 40454 

1209. 39564 

Proposed Rules: 

13 . 39120, 40536,40537 

1209. 39564 

17 CFR 

1. 39956 

210 . 40688 

211 . 40730 

239. 39554 

249. 39554 

270. 39553 

274. 39553 

Proposed Rules: 

210 . 40724, 40726 

229. 40720 

270. 39396 

18 CFR 

1. 39982 

3 . 40217 

4 . 40217 

16. 40217 

131. 40217 

Proposed Rules: 

1 . 39122, 40037 


19 CFR 

Proposed Rules: 


6.. 

4023ft 

20 CFR 

416. 


901. 


Proposed Rules: 

404. 


620. 


653. 


21 CFR 

510. 


520. 


522. 


524. 

. 40455 

558. 


561. 


Proposed Rules: 

145.;. 

. 39126 

310. 

. 39126 

314 

. 39126 

337. 

. 39544 

436. 

.. 40038 

469. 


23 CFR 


Proposed Rules: 

625. 40539 

24 CFR 

221. 39570 

886. 40402 

1916 . 39572 

1917 .39351- 

39360, 39573-39582, 39761-39771, 
39983-39987 

1920. 39771-39774 

Proposed Rules: 

201. 39593 

1917 . 39129-39141 

3500 . 39701, 40539 

25 CFR 

43k. 40457 

54. 39361 

178. 40458 

258. 39086 

26 CFR 

1.-. 40219, 40459 

301. 40219, 40459 

Proposed Rules: 

1 . 39142, 39822 

31 . 39142, 39149 

301. 39142 

29 CFR 

1601. 39775 

1610. 40222 

1910. 39087 

Proposed Rules: 

1601. 39831 

30 CFR 

41. 39988 
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30 CFR—Continued 


40 CFR—Continued 
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reminders 

(The items in this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is intended as a reminder, it does not include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


Note: There were no items eligible for 
inclusion in the list of Rules Going Into 
Effect Today. 


List of Public Laws 


This is a continuing listing of public bills 
that have become law. the text of which is 
not published in the Federal Register. 
Copies of the laws in Individual pamphlet 
form (referred to as “slip laws”) may be 
obtained from the U.S. Government Printing 
Office. 

[Last Listing: August 31,19781 


H.R. 13467 . Pub. L 95-355 

Second Supplemental Appropriation Act. 
1978. (Sep. 8. 1978; 92 Stat. 523) Price: 
$1.50 

H.R. 12602. Pub. L 95-356 

“Military Construction Authorization Act, 
1979". (Sep. 8. 1978; 92 Stat 565) Price: 
$1.10 

H.R. 3532. Pub. L 95-357 

To amend chapter 639 of title 10, United 
States Code, to enable the Secretary of 
the Navy to change the name of a publica¬ 
tion of the Naval Observatory providing 
data for navigators and astronomers. (Sep. 
8. 1978; 92 Stat. 591) Price: $.50 


H.R. 7161. Pub. L. 95-358 

To amend title 10, United States Code, to 
allow nationals, as well as citizens, of the 
United States to participate in the Junior 
Reserve Officers' Training Corps program. 
(Sep. 8, 1978; 92 Stat. 592) Price: $.50 

H.R. 8471.. Pub. L 95-359 

To authorize the Governor of the State of 
Wyoming to exhibit the nameplate, ship’s 
bell and silver service of the United States 
Ship Wyoming without restriction as to the 
place of such exhibition. (Sep. 8, 1978; 92 
Stat. 593) Price: $.50 
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presidential documents 


[3195-01] 


Title 3—The President 


Memorandum of September 8, 1978 

Determination Extending the Exercise of Certain Authorities Under the Trading With 

the Enemy Act 

Memorandum for the Secretary of State, the Secretary of the Treasury 


The White House, 
Washington , September 8, 1978. 


Under Section 101(b) of Public Law 95-223 (91 Stat. 1625; 50 U.S.C. 
App. 5 note), the exercise of certain authorities under the Trading With the 
Enemy Act is scheduled to terminate on September 14, 1978. 

I hereby determine that the extension for one year of the exercise of 
those authorities with respect to the applicable countries is in the national 
interest of the United States. 

Therefore, pursuant to the authority vested in me by Section 101(b) of 
Public Law 95-223, I extend for one year, until September 14, 1979, the 
exercise of those authorities with respect to those countries presently affected 
by: (1) the Foreign Assets Control Regulations, 31 CFR Part 500, (2) the 
Transaction Control Regulations, 31 CFR Part 505, (3) the Cuban Assets 
Control Regulations, 31 CFR Part 515, and (4) the Foreign Funds Control 
Regulations, 31 CFR Part 520. 

This determination shall be published in the Federal Register. 



m 


[FR Doc. 78-25794 Filed 9-8-78; 4:55 pm] 
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[3195-01] 


The President 


PROCLAMATION 4594 

National School Lunch Week, 

1978 


By the President of the United States of America 

A Proclamation 

Every child needs wholesome food. The National School Lunch Program 
was created in 1946 to help our nation achieve that goal. It now provides 
nutritious lunches to 26 million children every school day. 

I am proud of the success of the National School Lunch Program and of 
the two other nutrition-related school activities that complement its success. 

One is the School Breakfast Program that now serves 2.8 million children 
daily. It gives all children, not just the needy, the chance to eat breakfast at 
school if they cannot eat at home. 

The other is the Nutrition Education and Training Program that will 
instruct children, teachers, and school food service workers on the relationship 
between food, nutrition, and health. 

In recognition of the National School Lunch Program’s contribution to 
America’s youth, the Congress, by a joint resolution of October 9, 1962 (76 
Stat. 779; 36 U.S.C. 168), has designated the week beginning the second 
Sunday of October of each year as National School Lunch Week, and has 
requested the President to issue annually a proclamation calling for its appro¬ 
priate observance. 

NOW, THEREFORE, I, JIMMY CARTER, President of the United States 
of America, do hereby urge the people of the United States to observe the 
week of October 8, 1978, as National School Lunch Week and to give special 
recognition to the role of good nutrition in building a stronger America 
through its youth. 

IN WITNESS WHEREOF, I have hereunto set my hand this eighth day of 
September, in the year of our Lord nineteen hundred and seventy-eight, and 
of the Independence of the United States of America the two hundred and 
third. 



[PR Doc. 78-25823 Piled 9-11-78; 10:49 am] 
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rules end regulations 

* 

This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are keyed to and 
codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issue of each 
month. 


[6325-01] 

Title 5—Administrative Personnel 

CHAPTER I—CIVIL SERVICE 
COMMISSION 

PART 213—EXCEPTED SERVICE 

Department of Agriculture 

AGENCY: Civil Service Commission. 
ACTION: Pinal rule. 

SUMMARY: This amendment shows 
that positions concerned with an eco¬ 
nomic emergency loan program in the 
Farmers Home Administration 
(FmHA) are excepted under schedule 
A because examination for these posi¬ 
tions is impracticable. This amend¬ 
ment also shows that the existing 
FmHA Schedule A authority for emer¬ 
gency loans is to be used for natural 
disaster emergency loans, to distin¬ 
guish between the two authorities. 

EFFECTIVE DATE: August 25, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Michael D. Sherwin, 202-632-4533. 

Accordingly, 5 CFR 213.3113(e)(3) is 
amended and (e)(7) is added, as fol¬ 
lows: 

§213.3113 Department of Agriculture. 


(e) Farmers Home Administration. 

• • • 

(3) Temporary positions whose prin¬ 
cipal duties involve the making and 
servicing of natural disaster emergen¬ 
cy loans pursuant to current statutes 
authorizing natural disaster emergen¬ 
cy loans. Appointments under this 
provision shall not exceed 1 year 
unless extended with the prior approv¬ 
al of the Commission for additional 
periods not to exceed 1 year each. 


(7) Positions concerned with an eco¬ 
nomic emergency loan program au¬ 
thorized by the Agricultural Credit 
Act of 1978, for seasonal employment 
not to exceed August 31. 1982. 


(5 U.S.C. 3301. 3302; EO 10577, 3 CFR 1954- 
1958 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant 
to the Commissioners. 

CFR Doc. 78-25642 Filed 9-11-78; 8;45 am] 


[6320-01] 

Title 14—Aeronautics and Space 

CHAPTER II—CIVIL AERONAUTICS 
BOARD 

[Reg. ER-1073. Arndt. 32] 

part 241—UNIFORM SYSTEM OF 
ACCOUNTS AND REPORTS FOR 
CERTIFICATED AIR CARRIERS 

Revision of Route Air Carrier 
Reporting Entities 

AGENCY: Civil Aeronautics Board. 
ACTION: Final rule. 

SUMMARY: This final rule revises 
the listing of geographic reporting en¬ 
tities included in the Board's economic 
regulations for three route air carriers 
which were recently granted authority 
to conduct transatlantic flights. 

DATES: Adopted: August 31, 1978. Ef¬ 
fective: August 31. 1978. 


FOR FURTHER INFORMATION 
CONTACT: 

Raymond Kurlander, Director, 
Bureau of Accounts and Statistics, 
Civil Aeronautics Board. 1825 Con¬ 
necticut Avenue NW.. Washington, 
D.C. 20428, 202-673-5270. 

SUPPLEMENTARY INFORMATION: 
Section 21 of part 241 of the Board’s 
economic regulations lists the operat¬ 
ing authority of each air carrier ac¬ 
cording to geographical area (“entity”) 
for purposes of reporting financial and 
statistical data. On January 26. 1978, 
the Board granted transatlantic oper¬ 
ating authority to Braniff Airways, 
Delta Air Lines, and Northwest Air¬ 
lines, order 78-1-118. Section 21 of 
part 241 is therefore amended to re¬ 
flect the addition of these routes. 

Because this amendment reflects a 
grant of authority that has already 
been made, the Board finds that 
notice and public procedure are unnec¬ 
essary and that an immediate effective 
date is in the public interest. 

Accordingly, part 241 of the econom¬ 
ic regulations (14 CFR Part 241) is 
amended as follows: 

1. Amend section 21. “Introduction 
to System of Reports,” revising the 
list of route air carrier reporting enti¬ 
ties contained in paragraph (i) to read 
in pertinent part as follows: 

§ 21 Introduction to system of reports. 

• • • • • 

(!)••• 


Route Air Carrier Reporting Entities 


Air carriers Entities 


Airlift International, Inc .. . ............«... Domestic. Latin America. 

Air Micronesia, Inc. .......... Pacific. 

Air Midwest. Inc. .........'. Domestic. 

Air New England, Inc ........... Do. 

Alaska Airlines, Inc. .. . ... Do. 

Allegheny Airlines. Inc. ..... . ... Do. 

Aloha Airlines, Inc ...... Do. 

American Airlines. Inc. .~....... Domestic, Latin America. 

Aspen Airways. Inc ......... Domestic. 

Braniff Airways. Inc .—... Domestic. Atlantic. Latin America. 

Chicago Helicopter Airways. Inc ....«....«*... Domestic. 

Continental Air Lines, Inc.. .... Domestic. Pacific. 

Delta Air Lines, Inc .. Domestic. AtlanUc. Latin America. 

Eastern Air Lines, Inc ........ Domestic. Latin America. 

The Flying Tiger Line Inc ....... Domestic. Pacific. 

Frontier Airlines, Inc ............. Domestic 

Hawaiian Airlines. Inc ....... Do. 

Hughes Air Corp.. d.b.a. Hughes Airwest .—...... Do. 

Kodiak-Western Alaska Airlines. Inc .... Do. 

Munz NorthemAirlines. Inc. ..... Do. 
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Route Air Carrier Reporting Entities 


Air carriers 

Entities 

National Airlines, Inc.... 

. Domestic, Atlantic. Latin America. 
Domestic. 

New York Airways, Inc.... 

North Central Airlines. Inc.. 

Do. 

Northwest Airlines. Inc.. 

. Domestic. Atlantic. Pacific. 

. Domestic. 

Ozark Air Lines, Inc..... ....... __ 

Pan American World Airways, Inc . . 

. Domestic. Atlantic. Latin America, 
Pacific. 

Domestic. 

Do. 

Atlantic. 

Piedmont AviaUon, Inc. 

Reeve Aleutian Airways. Inc.. 

Seaboard World Airlines. Inc.______ 

Southern Airways. Inc. ..... 

Domestic. 

Do. 

Domestic. Atlantic. Pacific. 

Domestic. 

Domestic, Latin America 

Texas International Airlines. Inc...... 

Trans World Airlines. Inc. 

United Air Lines. Inc. 

Western Air Lines. Inc. 

Wien Air Alaska. Inc... 

Domestic. 

Wright Air Lines. Inc..... . . 

Do. 


• • • • 

• ■ • 

(Secs. 204(a), 407 of the Federal Aviation Act of 1958. as amended (72 Stat. 743, 766, as 
amended. 49 U.S.C. 1324(a) and 1377).) 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor, 

Secretary. 

CFR Doc. 78-25665 Filed 9-11-78 8:45 am] 


[6750-01] 

Title 16—Commercial Practices 

CHAPTER I—FEDERAL TRADE 
COMMISSION 

[Docket No. 89393 

PART 13—PROHIBITED TRADE PRAC¬ 
TICES, AND AFFIRMATIVE CORREC¬ 
TIVE ACTIONS 

Rubbermaid, Inc. 

AGENCY: Federal Trade Commission. 

ACTION: Modification of order to 
cease-and-desist. 

SUMMARY: This order reopens pro¬ 
ceedings and modifies the cease and 
desist order issued on April 13, 1976. 
by replacing sections III and IV of the 
original order. The modification elimi¬ 
nates the requirement to send copies 
of the order to resellers of firm's prod¬ 
ucts; provides a description of the re¬ 
quired notice to be sent to resellers; 
and places the responsibility of send¬ 
ing such notice to indirect resellers on 
company’s distributors. 

DATES: Complaint issued September 
5, 1973; modifying order issued August 
17, 1978. 1 

FOR FURTHER INFORMATION 
CONTACT: 

Ronald A. Bloch, Bureau of Compe¬ 
tition, Federal Trade Commission, 
Sixth Street and Pennsylvania 
Avenue NW., Washington, D.C. 
20580. 202-523-3552. 

SUPPLEMENTARY INFORMATION: 
In the matter of Rubbermaid, Inc. The 
prohibited trade practices and/or cor- 


‘ Copies of the modifying order filed with 
original document. 


rective actions, as codified under 16 
CFR Part 13, appears at 41 FR 20161, 
and remains unchanged. 

The order modifying order to cease 
and desist, is as follows: 

Order Modifying Order To Cease and 
Desist 

order 

On August 7, 1978, respondent and 
complaint counsel jointly petitioned 
the Commission to reopen this pro¬ 
ceeding to modify sections III and IV 
of the order to cease and desist which 
issued on April 13, 1976, and became 
final on August 7. 1978. 2 

Section III of the order requires that 
respondent provide its direct and indi¬ 
rect resellers a copy of the order and a 
notice describing generally respon¬ 
dent’s policy relating to resale prices. 
Section III further provides that those 
customers terminated because they 
failed to comply with any refusal-to- 
deal provision, will be extended an 
offer to be reinstated. Penally, section 
III provides for the treatment of com¬ 
plaints relating to the provisions of 
the notice. 

Section IV requires respondents, for 
a period of 5 years, to send a copy of 
the order to new resellers to whom it 
directly sells. 

By the proposed modification the 
order would describe the content of 
the notice to be sent to resellers and 
would relieve respondent of the re¬ 
quirement that it send a copy of the 
order to resellers. The proposed modi¬ 
fication would further provide that re¬ 
spondent’s distributors, rather than 


Petitioners also filed on Aug. 8. 1978, a 
joint motion for suspension of compliance. 
This order obviates the necessity for the re¬ 
quested suspension of compliance and there¬ 
fore the motion is rejected. 


respondent, send notices to indirect re¬ 
sellers. 

Because of the repeal of the 
McGuire Act and the consequent end 
of State-sanctioned resale price main¬ 
tenance. several of the provisions in 
the order and the notice to be sent re¬ 
sellers are no longer relevant and 
would likely be misunderstood by re¬ 
sellers of respondent’s products. As a 
further result of the abandonment of 
State-sanctioned resale price mainte¬ 
nance. respondent no longer is re¬ 
quired to. nor does it, retain the names 
of indirect purchasers. These changed 
conditions of fact and law warrant the 
modifications requested by respondent 
and complaint counsel. 

Accordingly, It is ordered. That the 
proceeding be, and it hereby is, re¬ 
opened. 

It is further ordered. That the order 
to cease and desist be, and it hereby is, 
modified by substituting for sections 
III and IV of the order, the following: 

III 

It is further ordered. That respon¬ 
dent shall: 

1. Within sixty (60) days from the 
date upon which this order becomes 
final: 

(a) Mail or deliver to all resellers 
which purchase directly from respon¬ 
dent a copy of the notice attached as 
exhibit A, and execute an affidavit so 
stating; and 

(b) Mail or deliver to each of respon¬ 
dent’s wholesalers; sufficient addition¬ 
al copies of the notice attached hereto 
as exhibit A and request such whole¬ 
salers 

(i) To mail or deliver these notices to 
each reseller of respondent’s goods 
with whom they deal; and 

(ii) To affirm to respondent in writ¬ 
ing that they have made the distribu¬ 
tion of these notices as requested. 

2. Within sixty (60) days from the 
date upon which this order becomes 
final, mail or deliver, and obtain a 
signed receipt for a copy of the notice 
attached as exhibit A and a written 
offer of reinstatement, to every re¬ 
seller who has been terminated by. at 
the request of, or with the participa¬ 
tion of respondent since January 1. 
1966, for failure to comply with any 
refusal to deal provision of his con¬ 
tract, and reinstate forthwith any 
such reseller who within thirty (30) 
days thereafter requests reinstate¬ 
ment. 

3. Immediately upon receipt, take 
such action as may be proper to insure 
correction of any complaints concern¬ 
ing the unavailability of Rubbermaid 
products to any reseller as a result of 
such reseller's pricing or customer se¬ 
lection policies or practices and retain 
such complaints and records of correc¬ 
tive action taken thereon for a period 
of five (5) years from the date on 
which each complaint is received. Re¬ 
ports of said complaints and of correc- 
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tive action taken shall be included in 
reports to the Commission required by 
paragraph V. 1. of this order. 

IV 

It is further ordered. That respon¬ 
dent shall: 

1. Fully acquaint all appropriate 
present and future personnel with the 
provisions and the requirements of 
this order. 

2. For a period of five (5) years from 
the date of this order, mail or deliver a 
copy of the notice attached as exhibit 
B to all new resellers to whom respon¬ 
dent directly sells. 

By the Commission. Commissioner 
Pitofsky did not participate. 

James A. Tobin, 
Acting Secretary. 

[FR Doc. 78-25632 Filed 9-11-78; 8:45 am] 


[4110-03] 

Title 21—Food and Drugs 
CHAPTER I—FOOD AND DRUG AD- 
MINISTRATION, DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL¬ 
FARE 

SUBCHAPTER E—ANIMAL DRUGS, FEEDS, AND 
RELATED PRODUCTS 

PART 522—IMPLANTATION OR IN¬ 
JECTABLE DOSAGE FORM NEW 
ANIMAL DRUGS NOT SUBJECT TO 
CERTIFICATION 

Imidocarb Dipropionate 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This document amends 
the regulations to reflect approval of a 
new animal drug application (NADA) 
filed by Burroughs Wellcome Co. pro¬ 
viding for the safe and effective use of 
a drug for intramuscular injection in 
horses and zebras for the treatment of 
babesiosis. 

EFFECTIVE DATE: September 12, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert A. Baldwin, Bureau of Vet¬ 
erinary Medicine (HFV-114), Food 
and Drug Administration, Depart¬ 
ment of Health, Education, and Wel¬ 
fare. 5600 Fishers Lane, Rockville, 
Md. 20857. 301-443-3420. 

SUPPLEMENTARY INFORMATION: 
Burroughs Wellcome Co.. 3030 Corn¬ 
wallis Road, Research Triangle Park, 
N.C. 27709, filed an NADA (97-288V) 
providing for the use of imidocarb di- 
propionate for injection intramuscu¬ 
larly in certain equines (horses and 
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zebras) for the treatment of infections 
caused by Babesia caballi and Babesia 
equi. Treatment is limited to nonfood 
animals, is not recommended for other 
equidae, not for animals younger than 
1 year old. and not for animals in near- 
term pregnancies. Product is to be sold 
under permit issued by the Director, 
National Program Planning Staff, Vet¬ 
erinary Services, APHIS, USDA, to li¬ 
censed full-time State, Federal, or 
military veterinarians. 

In accordance with the freedom of 
information regulations and 
§ 514.11(e)(2)(ii) of the animal drug 
regulations (21 CFR 514.11(e)(2)(ii», a 
summary of the safety and effective¬ 
ness data and information submitted 
to support approval of this application 
is released publicly. The summary is 
available for public examination at the 
office of the Hearing Clerk (HFA-305), 
Food and Drug Administration, Room 
4-65, 5600 Fishers Lane. Rockville, Md. 
20857, from 9 a.m. to 4 p.m., Monday 
through Friday. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (section 
512(i), 82 Stat. 347 (21 U.S.C. 360b(i)» 
and under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.1), part 522 is amended by 
adding new §522.1155 to read as fol¬ 
lows: 

§522.1155 Imidocarb dipropionate sterile 
powder. 

(a) Specifications. Imidocarb dipro¬ 
pionate powder is reconstituted with 
sterile water. Each milliliter of solu¬ 
tion contains 100 milligrams of imido¬ 
carb base. 

(b) Sponsor. No. 000081 in 
§ 510.600(c) of this chapter. 

(c) Conditions of use. The drug is 
used in horses and zebras as follows: 

(1) Amount For Babesia caballi in¬ 
fections. use intramuscularly 2 milli¬ 
grams of imidocarb base per kilogram 
of body weight, repeating dosage once 
after 24 hours. For Babesia equi infec¬ 
tions, use 4 milligrams of imidocarb 
base per kilogram of body weight, re¬ 
peating dosage four times at 72-hour 
intervals. 

(2) Indications for use. For the 
treatment of babesiosis (piroplasmo- 
sis) caused by Babesia caballi and Ba¬ 
besia equi. 

(3) Limitations. Administer intra¬ 
muscularly in the neck region. Do not 
inject intravenously. Do not use for 
other equidae or for animals of other 
species. Do not use in horses less than 
1 year old. Do not use for animals in 
near-term pregnancies. Imidocarb di¬ 
propionate is a cholinesterase inhibi¬ 
tor. Do not use this product simulta¬ 
neously with or a few days before or 
after treatment with or exposure to 
cholinesterase-inhibiting drugs, pesti¬ 
cides. or chemicals. Do not use in 
horses intended for food. Federal law 
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restricts this drug to use by or on the 
order of a licensed veterinarian. Imido¬ 
carb dipropionate is sold only under 
permit issued by the Director of the 
National Program Planning Staff. Vet¬ 
erinary .Services. APHIS, USDA, to li¬ 
censed or full-time State, Federal, or 
military veterinarians. 

Effective date. The regulation is ef¬ 
fective September 12, 1978. 

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)).) 
Dated: September 6, 1978. 

Lester M. Crawford. 
Director , Bureau of 
Veterinary Medicine. 
(FR Doc. 78-25565 Filed 9-11-78; 8:45 am] 


[4110-03] 

PART 524—OPHTHALMIC AND TOPI¬ 
CAL DOSAGE FORM NEW ANIMAL 
DRUGS NOT SUBJECT TO CERTIFI¬ 
CATION 

Neomycin Sulfate, Hydrocortisone 
Acetate, Sterile Ointment 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This document amends 
the animal drug regulations to reflect 
approval of a new animal drug applica¬ 
tion (NADA) filed by the Upjohn Co., 
providing for use of a combination 
drug for treating certain eye and ear 
conditions in cats and dogs. This appli¬ 
cation reflects the National Academy 
of Sciences/National Research Coun¬ 
cil (NAS/NRC) evaluation of a similar 
product. 

EFFECTIVE DATE: September 12. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Henry C. Hewitt, Bureau of Veteri¬ 
nary Medicine (HFV-112), Food and 
Drug Administration. Department of 
Health. Education, and Welfare, 
5600 Fishers Lane, Rockville. Md. 
20857, 301-443-3430. 

SUPPLEMENTARY INFORMATION: 
The Upjohn Co., Kalamazoo. Mich. 
49001, fUed an NADA (93-514V) pro¬ 
viding for use of an ointment contain¬ 
ing neomycin sulfate and hydrocorti¬ 
sone acetate for treating infectious, al¬ 
lergic, and traumatic keratitis, con¬ 
junctivitis, acute otitis externa and. to 
a lesser degree, chronic otitis externa 
in cats and dogs. 

Upjohn’s combination of neomycin 
sulfate, hydrocortisone acetate, and 
tetracaine hydrochloride was evaluat¬ 
ed by the (NAS/NRC) drug efficacy 
study group. The results of this evalu¬ 
ation were published in the Federal 
Register of August 22. 1970 (35 FR 
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13490). The NAS/NRC concluded, and 
the agency concurred, that the combi¬ 
nation-product is probably effective 
for treatment of certain ear conditions 
and probably not effective for treat¬ 
ment of eye conditions in domestic 
animals. The NAS/NRC evaluation 
recommended removal of tetracaine 
hydrochloride, deletion of certain 
claims, and addition of warnings. 

The 1970 announcement was pub¬ 
lished to inform the holders of 
NADA’s as to the findings of the 
NAS/NRC and the agency and to 
inform all interested persons that 
such articles may be marketed provid¬ 
ing they are the subject of an ap¬ 
proved NADA and otherwise comply 
with the requirements of the Federal 
Food, Drug, and Costmetic Act. Hold¬ 
ers of applications were required to 
submit adequate documentation in 
support of the labeling used. Upjohn 
responded by filing an NADA that re¬ 
moved tetracaine from the product 
and revised the labeling to comply 
with the NAS/NRC evaluation. No 
new efficacy data were required. Sub¬ 
mission of applications for identical 
products having the same conditions 
of use that are identified by a footnote 
in the regulation do not need to in¬ 
clude certain types of efficacy data as 
required for approval in §514.111 (21 
CFR 514.111). In lieu of that data, ap¬ 
proval may require bioequivalency and 
safety data as suggested in the guide¬ 
line for submitting NADA’s for NAS/ 
NRC reviewed generic drugs, available 
from the hearing clerk (HFA-305), 
Food and Drug Administration, Room 
4-65, 5600 Fishers Lane, Rockville. Md. 
20857. 

In accordance with the freedom of 
information regulations and 
§514.11(e)(2)(ii) of the animal drug 
regulations (21 CFR 514.11(e)(2)(ii)), a 
summary of the safety and effective¬ 
ness data and information submitted 
to support approval of this application 
is released publicly. The summary is 
available for public examination at the 
office of the hearing clerk (address 
noted above), from 9 a.m. to 4 p.m., 
Monday through Friday, except on 
Federal holidays. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
Stat. 347 (21 U.S.C. 360b(i))) and 
under authority delegated to the Com¬ 
missioner of Food and Drugs (21 CFR 
5.1), Part 524 is amended by adding 
new § 524.1484i to read as follows: 

§524.1484i Neomycin sulfate, hydrocorti¬ 
sone acetate, sterile ointment. 

(a) Specifications. The drug contains 
5 milligrams of neomycin sulfate, 
equivalent to 3.5 milligrams of neomy¬ 
cin base, and 5 milligrams of hydro¬ 
cortisone acetate in each gram of oint¬ 
ment. 1 


•These conditions are NAS/NRC reviewed 
and are deemed effective. Applications for 
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(b) Sponsor. No. 000009 in 
§ 510.600(c) of this chapter. 

(c) Conditions of use. (1) Amount 
Apply three or four times daily into 
the conjunctival sac. With improve¬ 
ment, frequency may be reduced to 
two or three times daily. For treat¬ 
ment of ear canker and other inflam¬ 
matory conditions of the external ear 
canal, fill external ear canal one to 
three times daily. 1 

9(2) Indications for use. For treating 
infections, allergic, and traumatic ker¬ 
atitis, conjunctivitis, acute otitis ex¬ 
terna and, to a lesser degree, chronic 
otitis externa in dogs and cats. 1 

(3) Limitations. All topical ophthal¬ 
mic preparations containing corticos¬ 
teroids, with or without an antimicro¬ 
bial agent, are contraindicated in the 
initial treatment of corneal ulcers. 
They should not be used until infec¬ 
tion is under control and corneal re¬ 
generation is well underway. Incom¬ 
plete response or exacerbation of cor¬ 
ticosteroid responsive lesions may be 
due to the presence of nonsusceptible 
organisms or to prolonged use on anti- 
biotic-containing preparations result¬ 
ing in overgrowth of nonsusceptible 
organisms, particularly Monilia. Fed¬ 
eral law restricts this drug to use by or 
on the order of a licensed veterinar¬ 
ian. 1 

Effective date. This regulation is ef¬ 
fective September 12. 1978. 

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)).) 

Dated: September 5, 1978. 

Lester M. Crawford, 

Director , Bureau of 
Veterinary Medicine. 

CFR Doc. 78-25564 Filed 9-11-78: 8:45 am] 


[6560-01] 

SUBCHAPTER E—ANIMAL FEEDS, DRUGS, AND 
RELATED PRODUCTS 

[FRL 964-1; FAP 8H5186/T38) 

PART 561—TOLERANCES FOR PESTI¬ 
CIDES IN ANIMAL FEEDS ADMINIS¬ 
TERED BY THE ENVIRONMENTAL 
PROTECTION AGENCY 

N,N-Dimethylpiperidinium Chloride 

AGENCY: Office of Pesticide Pro¬ 
grams, Environmental Protection 
Agency (EPA). 


these uses need not include the effective¬ 
ness data specified by § £ 44.111 of this chap¬ 
ter, but may require bioequivalency and 
safety information. 


ACTION: Final rule. 

SUMMARY: This rule establishes a 
feed additive regulation related to the 
experimental use of the plant growth 
regulator JV,N-dimethylpiperidinium 
chloride. The regulation was requested 
by BASF Wyandotte Corp. This rule 
will permit the marketing of cotton¬ 
seed meal while further data is collect¬ 
ed on the subject pesticide. 

EFFECTIVE DATE: Effective on Sep¬ 
tember 12. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Robert Taylor, Product Man¬ 
ager 25, Registration Division (TS- 
767), Office of Pesticide Programs, 
EPA. 401 M Street SW., Washing¬ 
ton. D.C. 20460. 202-426-2632. 

SUPPLEMENTARY INFORMATION: 
On June 2, 1978, the EPA announced 
(43 FR 24130) that BASF Wyandotte 
Corp., Agricultural Chemical Division, 
100 Cherry Hill Road. Parsippany, 
N.J. 07054, had filed a food additive 
petition (FAP 8H5182, now changed to 
FAP 8H5186). This petition proposed 
that 21 CFR Part 193 (herewith cor¬ 
rected to 21 CFR Part 561) be amend¬ 
ed to permit the experimental use of 
the plant growth regulator N,N- 
dimethylpiperidinium chloride involv¬ 
ing application of the plant growth 
regulator to growing cotton with a tol¬ 
erance limitation of 2 parts per million 
(ppm) in cottonseed meal in accord¬ 
ance with an experimental use permit 
that is being issued concurrently 
under the Federal Insecticide, Fungi¬ 
cide, and Rodenticide Act (FIFRA), as 
amended (86 Stat. 973, 89 Stat. 761; 7 
U.S.C. 136(a) et seq.). No comments 
were received by the Agency in re¬ 
sponse to this notice of filing. 

The scientific data reported and 
other relevant material have been 
evaluated, and it has been determined 
that the pesticide may be safely used 
in accordance with the provisions of 
the experimental use permit which is 
being issued concurrently under 
FIFRA. It has further been deter¬ 
mined that since residues of the pesti¬ 
cide may result in cottonseed meal 
from the agricultural uses provided 
for in the experimental use permit, 
the feed additive regulation should be 
established and should include a toler¬ 
ance limitation. The toxicological data 
considered in support of the proposed 
tolerance included rat and rabbit 
acute oral lethal dose (LDso) studies, a 
teratology study in rats with a no-ob- 
servable-effect level (NOEL) of 3,000 
ppm, a dominant lethal mutagenicity 
assay in mice which was negative, and 
90-day dog and rat subchronic feeding 
studies with an NOEL of 1,000 ppm. 
Using a safety factor of 2,000 for sys¬ 
temic effects, the provisional accept¬ 
able daily intake (PADI) is 0.0125 mil- 
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ligram (mg)/kilogram (kg) body 
weight (bw)/day, or a provisional 
maximal permissible intake (PMPI) of 
0.75 mg/day for a 60-kg man. Since 
this is an animal feed tolerance, the 
direct human exposure to the pesti¬ 
cide is zero. An evaluation of human 
exposure is presented in the notice of 
establishment of temporary tolerances 
elsewhere in today's Federal Regis¬ 
ter. 

Other studies included radiotracer 
metabolism studies in cotton plants, 
rats, and lactating goats: storage sta¬ 
bility tests; and residue studies in 
cotton forage, cottonseed, process frac¬ 
tions, meat, milk, poultry, and eggs. 
An adequate analytical method (gas 
chromatography using a flame ioniza¬ 
tion detector) is available for enforce¬ 
ment purposes. 

No tolerances have previously been 
established for residues of the pesti¬ 
cide. Its metabolism is adequately un¬ 
derstood. The pesticide has not been 
previously registered and there are no 
other considerations involved in estab¬ 
lishing the feed additive tolerance. (A 
related document concerning the es¬ 
tablishment of temporary tolerances 
for residues of the pesticide in or on 
cotton forage at 1.5 ppm. cottonseed at 
1 ppm; and meat and poultry at 0.1 
ppm and in milk and eggs at 0.05 ppm 
appears elsewhere in today’s Federal 
Register. The tolerances for residues 
in meat, milk, eggs, and poultry are 
adequate to cover secondary residues 
resulting from the animal feed uses, as 
delineated in 40 CFR 180.6(a)(2)). 

Accordingly, a feed additive regula¬ 
tion is established as set forth below. 

Any person adversely affected by 
this regulation may, on or before Oc¬ 
tober 12. 1978, file written objections 
with the Hearing Clerk. EPA, Room 
M-3708, 401 M Street SW., Washing¬ 
ton, D.C. 20460. Such objections 
should be submitted in quintuplicate 
and specify the provisions of the regu¬ 
lation deemed to be objectionable and 
the grounds for the objections. If a 
hearing is requested, the objections 
must state the issues for the hearing. 
A hearing will be granted if the objec¬ 
tions are supported by the grounds le¬ 
gally sufficient to justify the relief 
sought. 

Effective on September 12. 1978, 21 
CFR Part 561 is amended as set forth 
below. 

(Sec. 409(c)(1). Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 346a(d)(2)).) 

Dated: September 5. 1978. 

Edwin L. Johnson, 
Deputy Assistant Administrator 
for Pesticide Programs. 

Part 561 is amended by adding the 
new § 561.197 to read as follows: 


RULES AND REGULATIONS 

§561.197 A^N-Dimethylpiperidinium chlo¬ 
ride. 

(a) A tolerance of 2 parts per million 

is established for residues of the plant 
growth regulator N,N- 

dimethylpiperidinium chloride in cot¬ 
tonseed meal resulting from applica¬ 
tion of the plant grow r th regulator in 
accordance with the provisions of an 
experimental use permit that expires 
September 5, 1979. 

(b) Residues in cottonseed meal not 
in excess of 2 parts per million result¬ 
ing from the use described in para¬ 
graph (a) of this section remaining 
after expiration of the experimental 
program will not be considered to be 
actionable if the pesticide is legally ap¬ 
plied during the term of and in accord¬ 
ance with the provisions of the experi¬ 
mental use permit and feed additive 
tolerance. 

(c) BASF Wyandotte Corp. shall im¬ 
mediately notify the Environmental 
Protection Agency of any findings 
from the experimental use that have a 
bearing on safety. The firm shall also 
keep records of production, distribu¬ 
tion, and performance and on request 
make the records available to any au¬ 
thorized officer or employee of the 
Environmental Protection Agency or 
the Food and Drug Administration. 

[FR Doc. 78-25551 Filed 9-11-78: 8:45 am] 


[4310-02] 

Title 25—Indians 

CHAPTER I—BUREAU OF INDIAN AF¬ 
FAIRS, DEPARTMENT OF THE INTE¬ 
RIOR 

SUBCHAPTER F—ENROLLMENT 

PART 43k—REVISION OF THE FINAL 
ROLL OF THE MENOMINEE TRIBE 
OF WISCONSIN 

Current Membership Roll; Correction 

AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Final rule correction. 

SUMMARY: The Bureau of Indian Af¬ 
fairs is correcting the erroneous revo¬ 
cation of a paragraph of its regula¬ 
tions governing the revision of the 
Menominee membership roll. This 
document rescinds a final rule that 
was published on May 8. 1978 which 
deleted part 43k from the regulations 
(43 FR 19649). The revocation of that 
rule is necessary because §43k.l4 of 
part 43k provides for the maintenance 
of membership rolls until the Meno¬ 
minee Tribe assumes responsibility for 
the rolls. The tribe has not yet as¬ 
sumed that responsibility and there¬ 
fore it is necessary to rescind the revo¬ 
cation of 43k. 14. 
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FOR FURTHER INFORMATION 
CONTACT: 

Janet L. Parks, Chief, Branch of 

Tribal Enrollment Services, Bureau 

of Indian Affairs, 1951 Constitution 

Avenue NW., Washington, D.C. 

20245, telephone 202-343-6921. 

EFFECTIVE DATE: This correction 
shall become effective September 12. 
1978. 

SUPPLEMENTARY INFORMATION: 
A notice revoking certain regulations 
governing preparation of rolls of Indi¬ 
ans was published in the Federal Reg¬ 
ister, Vol. 43, No. 89. at 19649 on May 
8, 1978. One of the regulations revoked 
was part 43k-revision of the final roll 
of the Menominee Tribe of Wisconsin. 
Section 43k.l4 provides for the main¬ 
tenance of the membership roll until 
the tribe assumes responsibility for 
the roll. The tribe has not yet assumed 
that responsibility, and therefore, it is 
necessary to rescind the revocation of 
§ 43k.l4. 

It is generally the policy of the De¬ 
partment of the Interior to allow time 
for interested persons to take part in 
the rulemaking process. However, 
since this correction is of an adminis¬ 
trative nature, the public rulemaking 
process is dispensed with under the ex¬ 
ception provided in 5 U.S.C. 
553(b)(B)(1970). 

The revocation of part 43k and 
43k.l4 of subchapter F, chapter I, of 
title 25 of the Code of Federal Regula¬ 
tions is rescinded. Section 43k. 14, 
which reads as follows will remain in 
effect: 

§43k.l4 Current membership roll. 

The membership roll of the tribe 
shall be kept current until such time 
as the tribe assumes responsibility for 
the roll by striking therefrom the 
names of persons who have relin¬ 
quished in writing their membership 
in the tribe and of deceased persons 
upon receipt of a death certificate or 
other evidence of death acceptable to 
the staff, and by adding thereto the 
names of children who meet the quali¬ 
fications for membership in the tribe 
set forth in this part. 

No further changes are made in the 
text of subchapter F. 

Since this amendment is of an ad¬ 
ministrative nature, the 30-day de¬ 
ferred effective date is dispensed with 
under the exception provided in sub¬ 
section (d)(3) of 5 U.S.C. 553 (1970). 

Note.— The Bureau of Indian Affairs has 
determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an inflation impact statement under 
Executive Order 11821 and OMB Circular 
A-107. 

The principal author of this notice is 
Janet L. Parks. Chief, Branch of 
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Tribal Enrollment Services. Bureau of 
Indian Affairs. 

Forrest J. Gerard. 
Assistant Secretary , 
Indian Affairs. 
CFR Doc. 78-25678 Filed 9-11-78; 8:45 am] 


[4310-02] 

SUBCHAPTER P—MINING 

PART 178—MANAGEMENT OF 

TRIBAL ASSETS OF UTE INDIAN 
TRIBE, UINTAH AND OURAY RES¬ 
ERVATION, UTAH, BY THE TRIBE 
AND THE UTE DISTRIBUTION CORP. 

August 23, 1978. 

AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Final rule. 

SUMMARY: This document provides 
final regulations for the joint manage¬ 
ment of the assets of the Ute Indian 
Tribe not susceptible to equitable and 
practicable distribution under the Ute 
Partition Act. The intended effect of 
the regulation is to insure that the 
Ute Indian Tribe and the Ute Distribu¬ 
tion Corp. will have a voice in the 
management of the assets in the same 
proportion that the groups are enti¬ 
tled, respectively, to share in the bene¬ 
fits from those assets. 

EFFECTIVE DATE: The regulations 
are effective October 12, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Ray Jackson, Realty Officer, Phoe¬ 
nix Area Office, Bureau of Indian 
Affairs, 3030 North Central Avenue, 
Phoenix. Ariz. 85011, 602-261-4195, 
not a toll-free call. 

SUPPLEMENTARY INFORMATION: 
The Assistant Secretary for Indian Af¬ 
fairs’ authority to issue these final 
regulations is sections 27 and 28 of the 
Act of August 27, 1954 (68 Stat. 868, 25 
UR.C. 677-677aa), 5 U.S.C. 301, sec¬ 
tions 463 and 465 of the revised stat¬ 
utes (25 U.S.C. 2 and 9) and 230 DM 1 
and 2. 

On page 57694 of the December 11, 
1975, Federal Register (40 FR 57694). 
there was published a notice of pro¬ 
posed rulemaking to add a new part 
178 to subchapter P of chapter 1 of 
title 25 of the Code of Federal Regula¬ 
tions. The purpose of those proposed 
regulations was to provide for a voice 
in the management of the undistrib¬ 
uted assets of the Ute Indian Tribe by 
the Ute Indian Tribe and by the Ute 
Distribution Corp. (UDC) in the same 
proportion that these groups are enti¬ 
tled, respectively, to share in the bene¬ 
fits from those assets. This was to be 
accomplished by the creation of a 
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committee which would assume all 
management functions. The manage¬ 
ment committee was to be composed 
of seven members; two to be elected by 
the board of directors of the UDC and 
five to be members of the Ute Indian 
Tribe of the Uintah and Ouray Reser¬ 
vation elected by the Tribal Business 
Committee. 

The notice of proposed rulemaking 
solicited written comments, sugges¬ 
tions, or objections to the proposed 
regulations. A substantial number of 
letters and other communications con¬ 
taining objections to the regulations 
were received. A request was made 
that a hearing be held in Salt Lake 
City. Utah, to afford all interested per¬ 
sons an adequate chance to present 
their views. In response, an informal 
hearing was held on February 6. 1976, 
in room 7102 of the Federal Building, 
Salt Lake City. Utah. All persons who 
desired to do so were afforded an op¬ 
portunity to present their views. 

A substantial number of communica¬ 
tions were received which repeated the 
same basic objections. A summariza¬ 
tion of these issues and our responses 
thereto is as follows: 

1. Comment: Section 28 of the Ute 
Partition Act, which gave the Secre¬ 
tary power to proceed in the best in¬ 
terests of both groups in cases where 
agreement by both was required by 
the act but wasn’t reached, clearly 
shows that each group was to have an 
equal voice. The joint management of 
the undistributed assets is the only 
part of the act requiring such joint 
management. 

Response: Section 28 is a general au¬ 
thorization for the Secretary to effec¬ 
tuate the purposes of the act in the 
best interests of both groups. If it was 
intended that this authority only per¬ 
tain to section 10, the language would 
more logically have been a part of that 
section, or section 28 would have spe¬ 
cifically referred to section 10. 

2. Comment: The undistributed 
assets are still held in trust by the Sec¬ 
retary for both groups, and he must 
protect the interests of both. 

Response: The proposed regulations 
would not prevent the performance of 
any such responsibility. 

3. Comment In the Area Director's 
proposal, the term, “joint managers,” 
should mean the business committee 
“and” the board of directors; not 
“either” one “or” the other. 

Response: This largely overlooks the 
use of this definition in the proposed 
regulations; however, there is validity 
in the suggestion in certain contexts. 
Therefore, the definition has been re¬ 
vised to state that the term may mean 
both, collectively, or either, individual¬ 
ly, as is appropriate within the context 
where the term is used. 

4. Comment In the first sentence of 
the Area Director’s proposed section 


178.4, the word, “may,” should be 
“must.” 

Response: There is no objection to 
this proposal, and it has been adopted. 

5. Comment The term, “board of di¬ 
rectors,” should be redefined. 

Response: The Area Director’s defi¬ 
nition is adequate to identify the 
entity in question. The proposed defi¬ 
nition is unnecessarily long and is ar¬ 
gumentative. 

After fully considering all of the 
comments and objections, a decision 
has been made that the Area Direc¬ 
tor’s proposed regulations will be 
adopted with the changes mentioned 
above. 

I have determined that these pro¬ 
posed regulations are not a major Fed¬ 
eral action within the scope of the Na¬ 
tional Environmental Policy Act of 
1969, 42 U.S.C. 4223(2)(c). 

The following regulations will be ef¬ 
fective October 12, 1978. 

A new Part 178 is hereby added to 
subchapter P of title 25. Code of Fed¬ 
eral Regulations, as follows: 

Sec 

178.1 Definitions. 

178.2 Authority and purpose. 

178.3 Referral of questions by superintend¬ 
ent. 

178.4 Referral of questions by the joint 
managers. 

178.5 Management decisions. 

178.6 Method of casting votes. 

178.7 Implementation of decision. 

Authority: Secs. 27 and 28 of the Act of 
August 27. 1954, 68 Stat. 868 (25 U.S.C. 677- 
677aa); 5 U.S.C. 301; secs. 463, 465 of the Re¬ 
vised Statutes (25 U.S.C. 2 and 9) and 230 
DM 1 and 2. 

§ 178.1 Definitions. 

As used in this part: 

“Assets” means all unadjudicated or 
unliquidated claims against the United 
States, all gas, oil, and mineral rights 
of every kind, and all other assets of 
the Ute Tribe of Uintah and Ouray 
Reservation as constituted on August 
27, 1954, not distributed in accordance 
with the terms of the Ute Partition 
Act. 

“Business Committee” means the 
Uintah and Ouray Tribal Business 
Committee, created pursuant to the 
provisions of the constitution and 
bylaws of the Ute Indian Tribe of the 
Uintah and Ouray Reservation. 

“Board of directors” means the 
board of directors of the Ute Distribu¬ 
tion Corp., a corporation organized 
and existing under the laws of the 
State of Utah. 

“Joint manager" or “joint manag¬ 
ers” means the business committee 
and the board of directors, or either of 
them, as is appropriate, within the 
context where one of those terms is 
used. 
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“Superintendent" means the super¬ 
intendent of the Uintah and Ouray 
Agency, Bureau of Indian Affairs. 

“Secretary" means the Secretary of 
the Interior or a subordinate official 
acting pursuant to authority delegated 
by said Secretary. 

§ 178.2 Authority and purpose. 

In accordance with the Ute Partition 
Act approved August 27. 1954 (68 Stat. 
868: 25 U.S.C. 677-677aa), as amended 
by the Act of August 2, 1956 (70 Stat. 
936), and the Act of September 25, 
1962 (76 Stat. 597), assets shall be 
managed jointly by the business com¬ 
mittee and the board of directors. 
These regulations set out the proce¬ 
dures for exercising such joint man¬ 
agement. 

§ 178.3 Referral of questions by superin¬ 
tendent. 

The superintendent shall refer all 
questions and problems related to the 
management of the assets as they 
come to his attention, together with 
his analysis of alternative solutions to 
each question or problem, to the busi¬ 
ness committee and to the board of di¬ 
rectors for resolution. Such referrals 
shall be in writing and shall be ad¬ 
dressed to the joint managers at such 
addresses as they furnish to the super¬ 
intendent and to each other from time 
to time. 

§ 178.4 Referral of questions by the joint 
managers. 

The business committee and the 
board of directors must refer to each 
other for resolution any questions or 
problems related to joint management 
of the assets which they from time to 
time determine need to be resolved to¬ 
gether with the submitting party’s 
proposal, if any, for solution. Such re¬ 
ferrals shall be in writing, addressed to 
the other joint manager at the address 
furnished in accordance with section 
178.3 of this part. Copies of all such 
referrals* shall also be furnished to the 
superintendent. Either of the parties 
may request an analysis of alternative 
solutions to each question or problem 
referred pursuant to this section, and 
the superintendent will furnish such 
analysis within ten working days, or 
within such longer period as he may 
notify the parties is required to pre¬ 
pare such analysis. 

§ 178.5 Management decisions. 

In arriving at management decisions 
concerning the assets, the business 
committee shall be entitled to cast 
72.83814 votes and the board of direc¬ 
tors shall be entitled to cast 27.16186 
votes. Any total number of votes cast 
exceeding 50 shall be sufficient to de¬ 
termine an issue submitted to the 
joint managers for resolution. A ma¬ 
jority of votes cast will decide an issue. 
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§ 178.6 Method of casting votes. 

Within 30 days after an issue and 
any analysis provided for in §§ 178.4 
and 178.5 have been submitted to the 
joint managers for resolution, they 
shall each notify the superintendent 
in writing of the number of votes cast 
for and against the proposed or alter¬ 
native solutions. If either of the joint 
managers fails or refuses to cast his 
votes and to notify the superintendent 
thereof within the time specified, the 
superintendent may conclude that 
such joint managers’ votes have been 
cast against the proposed solution or 
solutions; or, if no solutions have been 
proposed, for the maintenance of the 
status quo. At the time they notify the 
superintendent of the votes cast on an 
issue, each joint manager shall furnish 
to the superintendent a certified copy 
of a resolution of the business commit¬ 
tee or the board of directors, as the 
case may be, authorizing such vote. 

§ 178.7 Implementation of decision. 

The Secretary shall issue such docu¬ 
ments as are necessary or expedient to 
implement the decisions of the joint 
managers, insofar as such issuance is 
authorized by law, and he shall ex¬ 
ecute and/or approve such documents 
for and on behalf of the joint manag¬ 
ers. or either of them, and on behalf 
of the United States, as necessary. If it 
becomes necessary for the Secretary 
to execute an instrument on behalf of 
one or both of the joint managers and 
to approve the same instrument as 
trustee, two different officials having 
delegated authority from the Secre¬ 
tary shall serve as executing and ap¬ 
proving officers, respectively. 

Note.— The Bureau of Indian Affairs has 
determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an inflation impact statement under 
Executive Order 11821 and OMB Circular 
A-107. 

Rick Lavis, 

Deputy Assistant Secretary , 
Indian Affairs. 

CFR Doc. 78-25714 Filed 9-11-78: 8:45 am] 
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SUBCHAPTER A—INCOME TAX 

CT.D. 7564] 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER DECEM¬ 
BER 31, 1953 

SUBCHAPTER F—PROCEDURE AND 
ADMINISTRATION 

PART 301—PROCEDURE AND 
ADMINISTRATION 

Minimum Tax for Tax Preferences 

AGENCY: Internal Revenue Service. 
Treasury. 

ACTION: Final regulations. 

SUMMARY: This document provides 
final regulations relating to the impo¬ 
sition of a minimum tax on tax prefer¬ 
ences of both individuals and corpora¬ 
tions. Changes to the applicable tax 
law were made by the Tax Reform Act 
of 1969 and the Excise, Estate, and 
Gift Tax Adjustment Act of 1970. m 
These regulations provide necessary 
guidance to the public for compliance 
with the law and affect all taxpayers 
who may have any items of tax prefer¬ 
ence. 

DATE: The regulations are generally 
effective for taxable years ending 
after December 31, 1969. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert Coplan of the Legislation 
and Regulations Division, Office of 
the Chief Counsel. Internal Revenue 
Service, 1111 Constitution Avenue 
NW.. Washington, D.C. 20224, Atten¬ 
tion: CC:LR:T, 202-566-3287. not a 
toll-free call. 

SUPPLEMENTARY INFORMATION: 
Background 

On December 30. 1970, the Federal 
Register published proposed amend¬ 
ments to the Income Tax Regulations 
(26 CFR Part 1) under sections 56 
through 58 of the Internal Revenue 
Code of 1954 (35 FR 19757). The 
amendments were proposed to con¬ 
form the regulations to section 301 of 
the Tax Reform Act of 1969 (83 Stat. 
580). On June 24, 1971, the Federal 
Register published a notice of pro¬ 
posed rulemaking which withdrew por¬ 
tions of the previously proposed regu¬ 
lations (36 FR 12020). Revised provi¬ 
sions were proposed at that time. In 
addition, a new section of the regula¬ 
tions (§ 1.56-5) was proposed to reflect 
the amendment made to section 56 of 
the Code by section 501 of the Excise, 
Estate, and Gift Tax Adjustment Act 
of 1970 (84 Stat. 1846). A public hear¬ 
ing was held on August 10, 1971. After 
consideration of all comments regard¬ 
ing the proposed amendments, those 
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amendments are adopted as revised by 
this Treasury decision. 

Legislative Changes Reflected in 
Regulations 

These amendments only reflect 
changes made by the Tax Reform Act 
of 1969 and the Excise, Estate, and 
Gift Tax Adjustment Act of 1970. In 
addition, changes have been made in 
§ 1.56-l(b) and § 1.56-5(b) to reflect 
the addition of certain credits by the 
Revenue Act of 1971 (85 Stat. 497). 
Amendments to conform the regula¬ 
tions to changes made by other legisla¬ 
tion, including the Tax Reform Act of 
1976, will be contained in separate doc¬ 
uments. 

NATURE OF MINIMUM TAX 

The minimum tax for tax prefer¬ 
ences is in addition to the regular 
income tax and is imposed with re¬ 
spect to specified items of tax prefer¬ 
ence. These items of tax preference 
represent income which is either (a) 
not subject to current taxation by 
reason of temporary exclusion or an 
acceleration of deductions or (b) not 
subject to full taxation by reason of 
certain deductions or a special rate of 
tax. 

Imposition and Computation of 
Minimum Tax 

Section 1.56-1 of the regulations sets 
forth the general rules for the imposi¬ 
tion and computation of the minimum 
tax for tax preferences. The rate of 
the minimum tax is 10 percent. The 
base of the tax for a taxable year is 
the sum of a taxpayer’s items of tax 
preference (to the extent they exceed 
$30,000), reduced by his liability for 
the year for income tax and certain 
special taxes. 

Deferral of Minimum Tax 

Section 1.56-2 of the regulations sets 
forth rules for the deferral of mini¬ 
mum tax liability in the case of certain 
net operating losses. Under these rules 
(which implement section 56(b) of the 
Code), if a taxpayer has a net operat¬ 
ing loss for a taxable year, his liability 
for minimum tax is deferred to the 
year (or years) in which the net oper¬ 
ating loss is applied to reduce taxable 
income. 

Effective Date and Cross-References 

Section 1.56-3 of the regulations sets 
forth the effective date of the mini¬ 
mum tax provisions. In general, the 
minimum tax is applicable to taxable 
years ending after December 31, 1969. 
Section 1.56-4 cross-refers to § 1.58-2 
through § 1.58-6 for rules relating to 
certain “conduit” entities (estates, 
trusts, partnerships, and the like). 
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Carryover of Minimum Tax 

Under sections 56(c) and 1.56-5, a 
taxpayer may carry forward the 
excess of its income tax liability for a 
taxable year (except taxes imposed by 
sections 56, 72(m)(5)(B), 402(e), 408(f), 
531 and 541 over the amount by which 
its items of tax preference exceed the 
$30,000 exemption. This excess tax lia¬ 
bility may be carried forward for up to 

7 years to reduce the taxpayer’s mini¬ 
mum tax base for those subsequent 
years. 

Regulations Under Section 56 
Unchanged 

No material change has been made 
in the final regulations under section 
56 from the provisions proposed in 
1970 and 1971. 

Items of Tax Preference 

Section 1.57-1 of the regulations 
gives detailed definitions for 8 of the 9 
items of tax preference listed in sec¬ 
tion 57(a) as originally enacted. These 

8 items are: Accelerated depreciation 
on real property; accelerated depreci¬ 
ation on personal property subject to a 
net lease; amortization of certified pol¬ 
lution control facilities; amortization 
of railroad rolling stock; stock options; 
additions to reserves for losses on bad 
debts of financial institutions; deple¬ 
tion; and capital gains. The ninth 
item, excess investment interest, was 
repealed by the Tax Reform Act of 
1976. Proposed § 1.57-2 deals with that 
item, but is not being adopted at this 
time for reasons discussed later in this 
preamble. 

Changes Made in § 1.57-1 in Response 
to Comments 

Comments were received from the 
public suggesting that various changes 
be made to proposed § 1.57-1. The 
most significant changes made in 
§ 1.57-1 of the final regulations in re¬ 
sponse to these comments are as fol¬ 
lows: 

1. Under the proposed regulations, 
the determination of the depreciation 
items of tax preference under section 
57(a) (2) and (3) is made with respect 
to each item of section 1250 property 
or section 1245 property. The final 
regulations now provide that a taxpay¬ 
er who uses group, classified, or com¬ 
posite depreciation accounts will deter¬ 
mine the amount of this tax prefer¬ 
ence in the aggregate with respect to 
all property in the account, provided 
that the account contains only proper¬ 
ty placed in service during a single 
year. 

2. For several tax preference items, 
it is necessary to determine the 
amount of depreciation which would 
have been allowable if only the 
straight line method had been used. 
The final regulations add rules speci¬ 


fying the useful life to be used in de¬ 
termining the amount of this hypo¬ 
thetical depreciation where the tax¬ 
payer elects to apply an asset depreci¬ 
ation period or an asset guideline 
period to eligible property. 

3. The final regulations provide that, 
where a qualified or restricted stock 
option is exercised by an estate or 
heir, the option price of the stock for 
minimum tax purposes includes all or 
part of the basis of the option. The 
rule in § 1.57-l(f)(5)(i) has been ex¬ 
panded to provide that no stock option 
preference item arises if there is a dis¬ 
position of the stock in the same tax¬ 
able year the option is exercised. 

4. The preference item in section 
57(a)(7) is the amount by which the 
deduction allowed to financial institu¬ 
tions under section 585 or 593 for a 
reasonable addition to a reserve for 
bad debts exceeds the amount that 
would have been allowable had the in¬ 
stitution maintained its bad debt re¬ 
serve for all taxable years on the basis 
of actual experience. The last sentence 
of proposed § 1.57-l(g)(4)(i) did not 
allow a bank to claim a deduction 
smaller than that permitted by section 
585(b)(3)(A), and then recoup the un¬ 
claimed amount in a later year. If a 
bank in a subsequent year claimed all 
or part of such an unclaimed deduc¬ 
tion, a tax preference item would have 
been imposed equal to the recouped 
amount. The final regulations have 
been changed to permit such a recoup¬ 
ment. The minimum addition to the 
reserve for bad debts imposed by the 
regulations under section 585 reduce 
the effect of this change for taxable 
years beginning after December 31, 
1976. An example has been added to 
§ 1.57-l(g)(4)(i) which generally illus¬ 
trates the computation of this prefer¬ 
ence item. 

Recommendations Not Adopted 

Several recommendations made in 
the public comments were not adopted 
in the final regulations. These recom¬ 
mendations were not followed primar¬ 
ily because of conflicts with the statu¬ 
tory language of section 57 and other 
sections of the Code or administrative 
problems raised by the application of 
these recommendations. The more sig¬ 
nificant suggestions were as follows: 

1. Under § 1.57-l(f)(3). stock received 
pursuant to the exercise of a qualified 
or restricted stock option is valued in a 
manner consistent with the principles 
applicable under section 83(a)(1). Sec¬ 
tion 83(a)(1) requires that the stock be 
valued without regard to restrictions 
(other than restrictions which by their 
terms will never lapse). One comment 
urged that the stock should be valued 
with regard to restrictions or that the 
taxpayer be allowed an option to defer 
minimum tax liability until the restric¬ 
tions lapse. This recommendation was 
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not adopted. The use of section 83 is 
proper for valuation purposes since it 
measures the amount of income that 
would be subject to immediate tax, 
and therefore the amount that is sub¬ 
ject to preferential deferral, but for 
the benefit provided by section 421. 
Clarifying language was added to 
§ 1.57-l(f)(3) to indicate that the 
timing rule of section 83(a)(1) is not 
being used. For purposes of section 
57(a)(6), the fair market value of the 
stock is determined as of the time the 
option is exercised. 

2. Comments were received recom¬ 
mending that if a taxpayer claims a 
deduction for depletion smaller than 
the deduction allowable under section 
611, the amount treated as an item of 
tax preference should be determined 
on the basis of the deduction claimed, 
rather than the maximum deduction 
allowable. This suggestion has not 
been adopted since section 57(a)(8) de¬ 
fines the depletion item of tax prefer¬ 
ence as “• * • the excess of the deduc¬ 
tion for depletion allowable under sec¬ 
tion 611 for the taxable year over the 
adjusted basis of the property at the 
end of the taxable year * • • ” (em¬ 
phasis added). 

Excess Investment Interest and Net 
Lease Provisions Not Adopted 

Sections 1.57-2 and 1.57-3 relating to 
excess investment interest and net 
leases, respectively, are not being 
adopted at this time. These sections 
have been left outstanding because 
amendments made to sections 57 (b) 
and (c) by the Revenue Act of 1971 
were made effective for taxable years 
beginning after December 31, 1969, 
the effective date of the Tax Reform 
Act of 1969. In view of the retroactive 
nature of these amendments, any nec¬ 
essary changes in §§ 1.57-2 and 1.57-3 
will be made in a notice of proposed 
rulemaking. Because of the similarity 
of the subject matter, such changes 
may be incorporated in a notice of pro¬ 
posed rulemaking which will be issued 
containing proposed regulations under 
section 163(d). 

Tax Benefit Rule Adopted for Tax¬ 
able Years Beginning Before Janu¬ 
ary 1. 1976 

Section 1.57-4 of the proposed regu¬ 
lations, relating to a limitation on 
amounts treated as items of tax pref¬ 
erence, is being adopted, but will only 
be effective for taxable years begin¬ 
ning before January 1, 1976. the effec¬ 
tive date of the Tax Reform Act of 
1976. For taxable years beginning 
after this date, new regulations will be 
proposed in a separate document 
which will implement the tax benefit 
rule of section 58(h), added by section 
301 of the Tax Reform Act of 1976. 
These new regulations will not neces¬ 
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sarily follow all the provisions in 
§ 1.57-4. 

Records To Be Retained by Taxpayer 

Section 1.57-5 of the regulations pre¬ 
scribes the records which are to be 
maintained and retained to permit a 
determination of a taxpayer’s mini¬ 
mum tax base. 

Minimum Tax Exemption 

Section 1.58-1 of the regulations sets 
forth rules concerning the minimum 
tax exemption. In general, a taxpay¬ 
er’s first $30,000 of items of tax prefer¬ 
ence is exempt from the minimum tax. 
A married person filing a separate 
return is entitled to a minimum tax 
exemption of only $15,000. In the case 
of a controlled group of corporations, 
the $30,000 exemption is divided 
equally among the component mem¬ 
bers unless they consent to an unequal 
allocation of the $30,000 exemption. 

Application of Minimum Tax to 
Conduit Entities 

Section 1.58-2 of the regulations 
contains general rules for conduit enti¬ 
ties and special rules for partnerships 
and partners. Since a partnership as 
such is not subject to the income tax, 
it is not itself subject to the minimum 
tax for tax preferences. However, each 
partner in computing his items of tax 
preference, must take into account 
separately his allocable share of those 
items of income and deduction of the 
partnership that enter into the com¬ 
putation of his items of tax prefer¬ 
ence. 

Section 1.58-3 of the regulations, 
which implements section 58(c)(1) of 
the Code, contains rules relating to es¬ 
tates and trusts. Code section 58(c)(1) 
provides that the sum of the items of 
tax preference of an estate or trust is 
to be apportioned between the estate 
or trust and its beneficiaries on the 
basis of the income of the estate or 
trust allocable to each. The regula¬ 
tions provide that, for this purpose, 
“income” is the income received or ac¬ 
crued by the trust or estate which is 
not subject to current taxation in the 
hands of the trust or estate or the 
beneficiary by reason of an item of tax 
preference. 

In response to a comment § 1.58- 
3(a)(4) has been revised in the final 
regulations. This section establishes 
the year in which a beneficiary is to 
take into account items of tax prefer¬ 
ence of a trust that are apportioned to 
him. As proposed, this provision would 
have required the beneficiary to 
report his allocable share of tax pref¬ 
erence items in the same taxable year 
in which he receives the income upon 
which the apportionment of tax pref¬ 
erences is based. The final regulations 
provide that items of tax preference 
apportioned to a beneficiary are to be 
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taken into account by him in his tax¬ 
able year within or with which ends 
the taxable year of the estate or trust 
during which it has such items of tax 
preference. This revision conforms 
these regulations to the rules set forth 
in section 652(c) and 662(c) for the re¬ 
porting of income by a beneficiary. 

Section 1.58-4 contains rules for the 
apportionment of the items of tax 
preference of an electing small busi¬ 
ness corporation (sometimes referred 
to as a “tax-option corporation” or a 
“subchapter S corporation”). With one 
exception, the items of tax preference 
of the corporation are not subject to 
minimum tax at the level of the corpo¬ 
ration. The exception to the general 
rule pertains to certain capital gains, 
which are subject to tax at the corpo¬ 
rate level under Code section 1378. 
The corporation is subject to the mini¬ 
mum tax with respect to such capital 
gains. The items of tax preference not 
subject to minimum tax at the corpo¬ 
rate level are apportioned pro rata 
among the shareholders. In addition, 
each shareholder must treat as a capi¬ 
tal gain preference item, his distribu¬ 
tive share of the corporation’s net sec¬ 
tion 1201 gain less the taxes paid by 
the corporation under sections 56 and 
1378. 

A minor clarifying change has been 
made to the formula contained in 
§ 1.58-4(c)(2) for computing a sub- 
chapter S corporation’s capital gain 
preference item. The final regulations 
indicate that only one of the two ex¬ 
clusions in § 1.58-4(c)(2)(i) could apply 
to a given computation because of the 
limitation imposed by section 1378(c), 
relating to capital gain attributable to 
property with a substituted basis. 

Section 1.58-5 of the regulations pro¬ 
vides that participants in a common 
trust fund are to take into account 
their proportionate shares of the 
items of tax preference of the fund. 
The items of tax preference to be so 
apportioned are to be determined as if 
the fund itself were subject to the 
minimum tax. The participant’s pro¬ 
portionate share of such item of tax 
preference is determined in a manner 
consistent with § 1.584-2(c) (relating to 
income of participants in a common 
trust fund). 

Section 1.58-6 provides rules for the 
apportionment of items of tax prefer¬ 
ence of a regulated investment compa¬ 
ny or real estate investment trust to 
their shareholders or holders of bene¬ 
ficial interest. In general, the items of 
tax preference are computed at the 
entity level and apportioned to the 
shareholders or holders of beneficial 
interest in the same proportion as the 
dividends (other than capital gains 
dividends and, in the case of a real 
estate investment trust, accelerated 
depreciation on section 1250 property) 
paid to each such shareholder or 
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holder of beneficial Interest bear to 
the taxable income of the company or 
trust, determined without regard to 
the dividends paid deduction. 

Preference Items Attributable to 
Foreign Sources 

Sections 1.58-7 and 1.58-8 of the reg¬ 
ulations contain special rules concern¬ 
ing items of tax preference attributa¬ 
ble to foreign sources. Section 1.58-7 
relates to foreign source items of tax 
preference (other than capital gains 
and stock options). Such items of tax 
preference are taken into account for 
minimum tax purposes only to the 
extent that they reduce the taxpayer’s 
income tax on income derived from 
sources within the United States. 
Under the regulations, foreign-source 
items of tax preference are considered 
to reduce the taxpayer’s income tax 
on income from sources within the 
United States to the extent that the 
deductions relating to such prefer¬ 
ences, in combination with other for¬ 
eign deductions, exceed the income 
from such foreign sources and, in 
effect, offset income from sources 
within the United States. Under the 
Code and regulations, items of tax 
preference are treated as reducing 
United States income tax before items 
which are not items of tax preference. 

Section 1.58-8 contains rules relating 
to foreign-source capital gains and 
stock options. Such items are subject 
to the minimum tax for tax prefer¬ 
ences only if they are accorded prefer¬ 
ential treatment under the tax laws of 
the foreign country (or possession of 
the United States) to which they are 
attributable. In prescribing rules for 
determining whether a foreign coun¬ 
try accords preferential treatment of 
such items, the final regulations 
follow the rules proposed on June 24, 
1971, rather than the rules originally 
proposed on December 30, 1970. 

Several comments objected to the 
change of position in § 1.58-8 of the 
proposed regulations published on 
June 24, 1971. These provisions con¬ 
cern the applicability of the minimum 
tax to capital gains whose source was a 
country which imposes no income tax. 
The amendment of section 58(g) with 
retroactive application by the Revenue 
Act of 1971 has statutorily ratified the 
position taken in the final regulations. 

Minor Comments Suggesting 
Clarifications 

A number of changes of a clarifying 
nature were made in the final regula¬ 
tions in response to public comments 
received which identified particular 
sections in need of clarification. 

Regulations Left Outstanding 

For the convenience of the reader, 
the sections of the proposed regula¬ 


tions being left outstanding are listed 
below: 

§ 1.57-2 and § 1.57-3. 

Deletion of Sections Merely 

Reproducing Statutory Material 

As part of the effort to reduce the 
bulk of the Code of Federal Regula¬ 
tions, these sections of the proposed 
regulations which merely reproduced 
various provisions of the Internal Rev¬ 
enue Code are deleted. 

For the same reason, several such 
sections are deleted from the Code of 
Federal Regulations by this document. 

Drafting Information 

The principal author of these pro¬ 
posed regulations was Robert B. 
Coplan of the Legislation and Regula¬ 
tions Division of the Office of Chief 
Counsel. Internal Revenue Sendee. 
However, personnel from other offices 
of the Internal Revenue Service and 
Treasury Department participated in 
developing the regulation, both on 
matters of substance and style. 

Adoption of Amendments to the 
Regulations 

Accordingly. 26 CFR Part 1 is 
amended by adopting the regulations 
proposed in the notice of proposed ru¬ 
lemaking published in the Federal 
Register on December 30. 1970 (35 FR 
19757), as amended by the notice of 
proposed rulemaking published on 
June 24, 1971 (36 FR 12020), subject to 
the following changes: 

Paragraph 1. Paragraph 1 of the ap¬ 
pendix to the notice of proposed rule- 
making of December 30, 1970, is re¬ 
vised to read as follows: 

Section 1.5 is deleted. 

Par. 2. Paragraph 2 of the appendix 
to the notice of proposed rulemaking 
of December 30. 1970, is revised to 
read as follows: 

Section 1.12 is deleted. 

Par. 3. Paragraph 3 of the appendix 
to the notice of proposed rulemaking 
of December 30, 1970, is revised to 
read as follows: 

Section 1.46 is deleted. 

Par. 4. Paragraph (c) of of § 1.46-1, 
as set forth in the appendix to the 
notice of proposed rulemaking of De¬ 
cember 30. 1970, is revised to read as 
follows: 

§1.46-1 Determination of amount 


(c) Liability for tax. For the purpose 
of computing the limitation based on 
the amount of tax, section 46(a) de¬ 
fines the liability for tax as the 
income tax imposed for the taxable 
year by chapter 1. reduced by the sum 
of certain credits listed in section 


46(a). In addition, an increase in tax 
resulting from the application of sec¬ 
tion 47 (relating to certain disposi¬ 
tions, etc., of section 38 property) shall 
not be treated as tax imposed by chap¬ 
ter 1 for purposes of computing the li¬ 
ability for tax. See section 47(c). 

# • • • • 

Par. 5. Paragraph 5 of the appendix 
to the notice of proposed rulemaking 
of December 30. 1970, is revised to 
read as follows: 

Section 1.51 is deleted. 

Par. 6. Section 1.56, as set forth in 
paragraph 6 of the appendix to the 
notice of proposed rulemaking of De¬ 
cember 30, 1970, is deleted. 

Par. 7. Paragraph (b)(2)(i) of § 1.56- 
1, as set forth in the notice of pro¬ 
posed rulemaking of June 24, 1971, is 
changed by deleting the word “and” at 
the end of subdivisions (£>) and (c) and 
by adding subdivisions (d) and (e). The 
revised and added provisions read as 
follows: 

§ 1.56-1 Imposition of tax. 


(b) Computation of tax. • • • 

( 2 )• • ♦ 

<!)••• 

(6) Section 37 (relating to retirement 
income), 

(c) Section 38 (relating to invest¬ 
ment credit), 

id) Section 40 (relating to expenses 
of work incentive programs), and 
( e ) Section 41 (relating to contribu¬ 
tions to candidates for public office), 
and 


Par. 8. Section 1.56-1 is amended as 
follows: 

1. Paragraph (c), as set forth in 
paragraph 6 of the appendix to the 
notice of proposed rulemaking of De¬ 
cember 30, 1970, and redesignated as 
paragraph (d) in the notice of pro¬ 
posed rulemaking of June 24, 1971, is 
deleted. 

2. The term “section 668” is replaced 
by the term “section 667” every place 
that it appears. 

Par. 9. Paragraph (b) of § 1.56-3, as 
set forth in paragraph 6 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30, 1970, is changed 
by revising the last two sentences in 
the example to read as follows 

§ 1.56-3 Effective date. 


(b) Taxable year beginning in 1969 
and ending in 1970. • • * 

Example. * # • Thus, without regard 
to the proration rules applicable under 
this section, the taxpayer’s minimum 
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tax liability for items of tax prefer¬ 
ence arising in 1969-70 Is $15,000, i.e., 
10 percent x <$180,000-$30,000), of 
which $5,000, i.e., 10 percent x 

$50,000, is deferred until 1970-71 
under the principles of section 56(b) 
and section 1.56-2. By application of 
the above formula the taxpayer's 
actual minimum tax liability is 
$4,958.90 in 1969-70 and $2,479.45 in 
1970-71 determined as follows: 

1969- 70: 181/365 x $10,000 

1970- 71: 181/365 x $5,000 

Pah. 10. Paragraph (b)(1) of § 1.56-5, 
as set forth in the notice of proposed 
rulemaking of June 24, 1971, is 

changed by deleting the word “and” at 
the end of subdivision (ii), by deleting 
the word “over” at the end of subdivi¬ 
sion (iii), and by adding subdivisions 
(iv) and (v). The revised and added 
provisions read as follows: 

§ 1.56-5 Tax carryovers. 


(b) Computation of amount of car¬ 
ryover. • • * 

( 1 )• • • 

(ii) Section 37 (relating to retirement 
income). 

(iii) Section 38 (relating to invest¬ 
ment credit), 

(iv) Section 40 (relating to expenses 
of work incentive programs), and 

(v) Section 41 (relating to contribu¬ 
tions to candidates for public office), 
over 


Par. 11. Section 1.57, as set forth in 
paragraph 6 of the appendix to the 
notice of proposed rulemaking of De¬ 
cember 30, 1970, is deleted. 

Par. 12. Section 1.57-1, as set forth 
in paragraph 6 of the appendix to the 
notice of proposed rulemaking of De¬ 
cember 30, 1970, is changed as follows: 

1. Paragraph (a) is reserved. 

2. Paragraph (b)(2) is revised by 
changing the second sentence, by 
changing so much of the third sen¬ 
tence as precedes the colon, and by in¬ 
serting, between these two sentences a 
new sentence. 

3. Paragraph (b)(3) is revised by 

changing the second sentence and de¬ 
leting the third sentence. 

4. Paragraph (b)(4) is revised by 

adding flush material at the end of 

subdivision (i) and by revising subdivi¬ 
sion (ii). 

5. Paragraph (c)(1) is revised by 

changing the second sentence. 

6. Paragraph (c)(3) is revised by 

changing the second sentence and de¬ 
leting the third sentence. 

7. Paragraph (d)(3) is revised by 

changing the second sentence and de¬ 
leting the third sentence. 

8. Paragraph (d)(4)(i) is revised. 


9. Paragraph (e)(3) is revised by de¬ 
leting “and the regulations thereun¬ 
der” and by changing the second sen¬ 
tence and deleting the third sentence. 

10. Paragraph (f) is changed by re¬ 
vising the first sentence of subpara¬ 
graph (2) and by revising subpara¬ 
graphs (3) and (5)(i). 

11. Paragraph (g)(4)(i) is revised by 
changing the third and seventh sen¬ 
tences and adding an example at the 
end thereof. 

12. Paragraph (i)(l) is revised by in¬ 
serting a new sentence following the 
second sentence. 

These revised and added provisions 
read as follows: 

§1.57-1 Items of tax preference de¬ 
fined. 


(a) [Reserved] 

(b) Accelerated depreciation on sec¬ 
tion 1250 property— * • • 

(2) Separate items of section 1250 
property. • • • In general, each build¬ 
ing (or component thereof, if the tax¬ 
payer uses the component method of 
computing depreciation) is a separate 
item of section 1250 property. Howev¬ 
er, for purposes of this section, assets 
placed in a group, classified, or com¬ 
posite account are to be treated as a 
single item by a taxpayer, provided 
that such account contains only prop¬ 
erty placed in service during a single 
taxable year. In addition, two or more 
items may be treated as one item of 
section 1250 property for purposes of 
this paragraph where, with respect to 
each such item: • • • 

(3) Allowable depreciation or amorti¬ 
zation. • * • Such phrase does not in¬ 
clude depreciation allowable in the 
year in which the section 1250 proper¬ 
ty is disposed of. • • 0 

(4) Straight line depreciation, (i) 
• • • If an election under § 1.167(a)- 
11(f), § 1.167(a)-12(e), or § 1.167(a)- 
12(f) is applicable to the property, the 
salvage value of the property shall be 
determined in accordance with such 
election, and the asset depreciation 
period (or asset guideline period) ap¬ 
plicable to the property pursuant to 
such election shall be considered to be 
the useful life of the property for the 
purposes of this section. 

(ii) Where the taxpayer acquires 
property in a transaction to which sec¬ 
tion 381(a) applies or from another 
member of an affiliated group during 
a consolidated return year and an “ac¬ 
celerated” method of depreciation as 
described in section 167(b) (2), (3). or 
(4) or section 167(jXl) (B) or (C) is 
permitted (see § 1.381(c)(6)-l and 
§ 1.1502-12(g)), the depreciation which 
would have been allowable under the 
straight line method is determined as 
if the property had been depreciated 
under the straight line method since 


depreciation was first taken on the 
property by the transferor of such 
property. In such cases, references in 
this paragraph to the period for which 
the property is held or useful life of 
the property are treated as including 
the period beginning with the com¬ 
mencement of the original use of the 
property. 

• • • • • 

(c) Accelerated depreciation on sec¬ 
tion 1245 property subject to a net 
lease—( 1) In general • • • Except as 
provided in paragraph (b)(l)(ii) of this 
section the determination of the 
excess under section 57(a)(3) is made 
with respect to each separate item of 
section 1245 property. • • • 

(3) • • • Such phrase does not in¬ 
clude depreciation allowable in the 
year in which the section 1245 proper¬ 
ty is disposed of. • • • 


(d) Amortization of certified pollu¬ 
tion control facilities. • • • 

(3) • • • Such amount, however, does 
not include amortization allowable in 
the year in which the pollution con¬ 
trol facility is disposed of. 

(4) Otherwise allowable deduction. 
(i) The determination of the amount 
of the depreciation deduction other¬ 
wise allowable under section 167 is 
made as if the taxpayer had depreciat¬ 
ed the property under section 167 for 
each year of its useful life for which 
the property has been held. This 
amount may be determined under 
§ 1.167(a)-ll(c) if the property is eligi¬ 
ble property (as defined in § 1.167(a)- 
11(b)(2)) and. during the taxable year 
in which the property was first placed 
in service, the taxpayer— 

(a) Has made an election under 
§ 1.167(a)-ll(f) with respect to eligible 
property first placed in service in such 
taxable year, or 

(b) Has placed no eligible property in 
service other than property described 
in § 1.167(a)-ll(b)(5) (iii), (iv), or (v). 

The amount determined pursuant to 
the preceding sentence shall be deter¬ 
mined as if the taxpayer had depreci¬ 
ated the property in accordance with 
§1.167(a)-ll for all years to which 
such section applies and during which 
the taxpayer held the property. This 
amount may be determined under 
§ 1.167(a)-12(a)(5) if the property is 
qualified property (as defined in 
§ 1.167(a)-12(a)(3)) and the taxpayer 
has made an election with respect to 
such property under § 1.167(a)-12(e). 
If the taxpayer has made an election 
under § 1.167(a)-12(f)(l) for a taxable 
year ending before January 1, 1971, 
this amount shall be determined for 
such year in accordance with such 
election. For purposes of this determi¬ 
nation, any method selected by Xhe 


FEDERAL REGISTER, VOL 43, NO. 177—TUESDAY, SEPTEMBER 12, 1978 






40464 


RULES AND REGULATIONS 


taxpayer which would have been per¬ 
missible under section 167 for such 
taxable year, including accelerated 
methods, may be used. Any additional 
amount which would have been al¬ 
lowable by reason of section 179 (relat¬ 
ing to additional first-year depreci¬ 
ation for small business) may be in¬ 
cluded provided such amount is re¬ 
flected in the determination made 
under this paragraph in subsequent 
years. 


(e) Amortization of railroad rolling 
stock. • • • 

(3) • • • Such amount, however, does 
not include amortization allowable in 
the year in which the roiling stock is 
disposed of. 


(f) Stock options. • • • 

(2) Definitions. See generally 
§ 1.421-7 (e). (f). and (g) for the defini¬ 
tions of “option price,“ “exercise,“ and 
“transfer,” respectively; however, in 
the case of a transfer of a share of 
stock pursuant to the exercise of a 
qualified stock option or a restricted 
stock option after the death of an em¬ 
ployee by the estate of the decedent 
(or by a person who acquired the right 
to exercise such option by bequest or 
inheritance or by reason of the death 
of the decedent), the term “option 
price” shall, for purposes of this para¬ 
graph, include both the consideration 
paid by the estate (or such person) for 
such share of stock and so much of 
the basis of the option as is attributa¬ 
ble to such share of stock. • • • 

(3) Fair market value. In accordance 
with the principles of section 83(a)(1). 
the fair market value of a share of 
stock received pursuant to the exercise 
of a qualified or restricted stock 
option is to be determined without 
regard to restrictions (other than non¬ 
lapse restrictions within the meaning 
of § 1.83-3(h)). Notwithstanding any 
valuation date given in section 
83(a)(1), for purposes of this section, 
fair market value is determined as of 
the date the option is exercised. 


(5) Inapplicability in certain cases. 
(i) Section 57(a)(6) is inapplicable if 
during the same taxable year in which 
stock is transferred pursuant to the 
exercise of an option, the transferee 
makes a disposition (within the mean¬ 
ing of section 425(c)) of such stock. In 
the case of a nonresident alien, section 


57(a)(6) is inapplicable to the extent 
the stock option is attributable (in ac¬ 
cordance with the principles of sec¬ 
tions 861 through 863 and the regula¬ 
tions thereunder) to sources without 
the United States. 


(g) Reserves for losses on bad debts 
of financial institutions. • * • 

(4) Actual experience. <!)••• The 
taxpayer may, however, select a more 
appropriate balance based on its 
actual experience during a shorter 
period subject to the approval of the 
district director upon examination of 
the return provided there are unusual 
circumstances which indicate that 
such period is more indicative of the 
taxpayer’s actual loss experience. • • • 
The beginning balance for any subse¬ 
quent taxable year is the amount of 
the beginning balance of the preced¬ 
ing taxable year, decreased by bad 


(i) Capital pains—(1) Taxpayers 
other than corporations. * * * Further¬ 
more, the net long-term capital gain of 
an estate or trust does not include cap¬ 
ital gains described in section 
642(c)(4). • • • 

Par. 13. Sections 1.57-2 and 1.57-3, 
as set forth in paragraph 6 of the ap¬ 
pendix to the notice of proposed rule- 
making of December 30, 1970. are de¬ 
leted and the sections are. reserved. 

Par. 14. Section 1.57-4, as set forth 
in the notice of proposed rulemaking 
of December 30, 1970, is amended as 
follows: 

1. The heading is revised to read, 
“§ 1.57-4 Limitations on amounts 
treated as items of tax preference for 
taxable years beginning before Janu¬ 
ary 1. 1976.” 


debt losses during such year, increased 
by recoveries of bad debts during such 
year and increased by the lower of the 
maximum amount determined under 
section 585(b)(3)(A) for such year or 
the amount of the deduction allowed 
for such year. The application of this 
subdivision (i) may be illustrated by 
the following example: 

Example. The Y Bank, a calendar year 
taxpayer, uses the reserve method of ac¬ 
counting for bad debts. On December 31. 
1969, Y determines the balance of its re¬ 
serve for bad debts to be $70,000 under the 
percentage method. On the same date Y’s 5- 
year moving average is $52,000. Y incurs net 
bad debt losses (bad debt losses less recover¬ 
ies of bad debts) of $3,000 for each of the 
years 1970. 1971. and 1972, which it charges 
to its reserve for bad debts. Y's 6-year 
moving averages computed under section 
585(b)(3)(A) at the close of 1970, 1971. and 
1972 are $50,000, $49,000, and $51,000, re¬ 
spectively. Y's preference items are comput¬ 
ed as follows based upon additional facts as¬ 
sumed: 


2. Paragraph (a) is revised by insert¬ 
ing “beginning before January 1, 
1976“ after “If in any taxable year”. 

Par. 15. Section 1.58, as set forth in 
paragraph 6 of the appendix to the 
notice of proposed rulemaking of De¬ 
cember 30, 1970, is deleted. 

Par. 16. Section 1.58-2, as set forth 
in paragraph 6 of the appendix to the 
notice of proposed rulemaking of De¬ 
cember 30, 1970, is changed by delet¬ 
ing the last two sentences of para¬ 
graph (b)(1) and inserting the follow¬ 
ing in lieu thereof: 

§ 1.58-2 General rules for conduit en¬ 
tities; partnerships and partners. 

• • • • • 

(b) Partnerships and partners. (1) 
* • * Accordingly, each partner, in 



1970 

1971 

1972 

1. Bad debt reserve—percentage method: 




(a) Balance beginning of year (closing balance prior year).. 

$70,000 

$70,000 

$68,000 

(b) Net bad debts charged to reserve. 

3.000 

3.000 

3.000 

(c) Subtotal__..______.. 

67.000 

67.000 

65,000 

(d> Deduction allowed...... 

3.000 

1.000 

4,000 

(e) Balance end of year.... 

2. Bad debt reserve—"actual experience": 

70,000 

68,000 

69,000 

(a) Beginning balance (for 1970, 5-year moving average; for other 




years, closing balance prior year)— .... 

52.000 

50,000 

48.000 

(b) Net bad debts charged to reserve..... 

3.000 

3.000 

3,000 

(c) Subtotal.......... 

(d) Maximum amount under secUon 585(b)(3)(A) (6-year moving 

49,000 

47,000 

45.000 

average minus <c»....... 

1,000 

2.000 

6,000 

(e) Deduction allowed (line lCd>> —...— .... . 

3,000 

1.000 

4,000 

<f) Lower of (d) or (e)«.......^..„.....«.... 

1.000 

1.000 

4,000 

(g) Closing balance (line (c) + (D)... 

3. Preference item under section 57(a)(7): 

50.000 

48.000 

49,000 

(a) Deduction allowed....... 

3.000 

1.000 

4,000 

(b) Maximum amount under section 585(b)(3)(A).—............ 

1,000 

2,000 

6,000 

<c) Preference item (excess of (a) over <b»... 

2.000 

0 

0 
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computing his items of tax preference, 
must take into account separately 
those items of income and deduction 
of the partnership which enter into 
the computation of the items of tax 
preference in accordance with subpar¬ 
agraph (2) of this paragraph. 


Par. 17. Paragraph (b)(2) of § 1.58-2, 
as set forth in paragraph 6 of the ap¬ 
pendix to the notice of proposed rule- 
making of December 30, 1970, is 

amended as follows: 

1. Subdivision (i) is revised by delet¬ 
ing “and § 1.57-2(b)(l)". 

2. Subdivision (ii) is revised by delet¬ 
ing “and § 1.57-2(b)(4r. 

3. Subdivision (iii) is revised by delet¬ 
ing “and § 1.57-2(b)(5)". 

Par. 18. Section 1.58-3. as set forth 
in paragraph 6 of the appendix to the 
notice of proposed rulemaking of De¬ 
cember 30, 1970, is changed by revising 
paragraphs (a) (3) and (4) to read as 
follows: 

§ 1.58-3 Estates and trusts. 


(sl) In general. • • • 

(3) In the case of a charitable re¬ 
mainder annuity trust (as defined in 
section 664(d)(1) and § 1.664-2) or a 
charitable remainder unitrust (as de¬ 
fined in section 664(d)(2) and § 1.664- 
3), the determination of the income 
not subject to current taxation by 
reason of an item of tax preference is 
to be made as if such trust were gener¬ 
ally subject to taxation. Where income 
of such a trust is not subject to cur¬ 
rent taxation in accordance with this 
section and is distributed to a benefici¬ 
ary in a taxable year subsequent to 
the taxable year is which the* trust re¬ 
ceived or accrued such income, the 
items of tax preference relating to 
such income are apportioned to the 
beneficiary in such subsequent year 
(without credit for minimum tax paid 
by the trust with respect to items of 
tax preference which are subject to 
the minimum tax by reason of section 
664(c)). 

C4) Items of tax preference appor¬ 
tioned to a beneficiary pursuant to 
this section are to be taken into ac¬ 
count by the beneficiary in his taxable 
year within or with which ends the 
taxable year of the estate or trust 
during which it has such items of tax 
preference. 


Par. 19. Section 1.58-3, as set forth 
in paragraph 6 of the appendix to the 
notice of proposed rulemaking of De¬ 
cember 30, 1970, is amended as follows: 

1. Paragraph (a)(5) is revised by de¬ 
leting “(as described in § 1.57-2)". 
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2. Example (1) of paragraph (b) is 
revised by deleting “(see § 1.57-2)“. 

3. The fourth sentence of Example 
(3) in paragraph (b) is revised by delet¬ 
ing “(and § 1.57(b))". 

Par. 20. Paragraph (c) of § 1.58-4. as 
set forth in paragraph 6 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30, 1970, is changed 
by revising subparagraph (2)(i) and by 
revising the last sentence of the exam¬ 
ple set forth in subparagraph (3): 

§1.58-4 Electing small business cor¬ 
porations. 


(c) Capital gains. • • • 

( 2 )• • • 

(i) The amount of tax that would be 
computed under section 1378(b)(2) if 
the following amount were excluded: 

(a) That portion of the net section 
1201 gain of the corporation described 
in section 1378(b)(1), or 

( b ) If section 1378(c)(3) applies, that 
portion of the net section 1201 gain at¬ 
tributable to the property described in 
section 1378(c)(3), and 

• • • • * 

(3)• • • 

In addition, each shareholder of X 
will take into account his distributive 
share of the $650,000 of net section 
1201 gain of X less the taxes paid by X 
under sections 56 and 1378 on the 
gain. 

Par. 21. Paragraph (a) of § 1.58-6, as 
set forth in paragraph 6 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30, 1970, is revised by 
adding the following new sentence at 
the end thereof: 

§ 1.58-6 Regulated investment compa¬ 
nies; real estate investment trusts. 

(a) In general. • • • The minimum 
tax exemption of the trust or company 
shall not be reduced because a portion 
of the trust’s or company’s items of 
tax preference are allocated to the 
shareholders or holders of beneficial 
interests. 


Par. 22. Paragraph (a) of § 1.58-7. as 
set forth in paragraph 6 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30, 1970, is revised by 
adding the following new sentence at 
the end thereof: 

§1.58-7 Tax preferences attributable 
to foreign sources; preferences 
other than capital gains and stock 
options .. 

(a) In general. • • • In the case of a 
taxpayer who deducted foreign taxes 
under section 164 for a taxable year, 
the provisions of this section shall be 
applied (without regard to section 
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275(a)(4)) as if he had elected the 
overall foreign tax credit limitation 
under section 904(a)(2) for such year. 


Par. 23. Paragraphs <b)(2)(i)(a) and 
(b)(2)(ii) of §1.58-7, as set forth in 
paragraph 6 of the appendix to the 
notice of proposed rulemaking of De¬ 
cember 30, 1970. are revised by delet¬ 
ing the following: “and § 1.57-2(a)" t 
"and § 1.57-2(b)(4)'\ “and § 1.57- 
2(b)(2)", and “and § 1.57-2(b)(3)“. 

Par. 24. Paragraph 9 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30, 1970, is revised to 
read as follows: 

Section 1.443 is deleted. 

Par. 25. Paragraph 11 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30, 1970, is revised to 
read as follows: 

Section 1.453 is deleted. 

Par. 26. Paragraph 13 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30, 1970, is revised to 
read as follows: 

Section 1.511 is deleted. 

Par. 27. Paragraph 20 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30, 1970, is revised to 
read as follows: 

Section 1.901 is deleted. 

Par. 28. Paragraph (f) of § 1.901-1, as 
set forth in paragraph 21 of the ap¬ 
pendix to the notice of proposed rule- 
making of December 30. 1970, is re¬ 
vised to read as follows: 

§1.901-1 Allowance of credit for 
taxes. 

• • • • • 

(f) Taxes against which credit not al¬ 
lowed. The credit for taxes shall be al¬ 
lowed only against the tax imposed by 
chapter 1 of the code, but it shall not 
be allowed against the taxes imposed 
for the taxable year under the sections 
listed in section 901(a). 


Par. 29. Paragraph 22 of the notice 
of proposed rulemaking of December 
30, 1970, is revised to read as follows: 

Section 1.1245-2 is amended by inserting 
after the third sentence of paragraph (a)(7) 
the following new sentence: 

§ 1.1245-2 Definition of recomputed basis. 

(a) General rule. • • • 

(7) Depreciation or amortization allowed 
or allowable. • • • No adjustment is to be 
made on account of the tax imposed by sec¬ 
tion 56 (relating to the minimum tax for tax 
preferences). • • • 

• • • • • 
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Par. 30. Paragraph 25 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30, 1970, is revised to 
read as follows: 

Section 1.1373 is deleted*. 

Par. 31. Paragraph 27 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30, 1970, is revised to 
read as follows: 

Section 1.1375 is deleted. 

Par. 32. Paragraph 28 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30. 1970, is changed 
by revising the first sentence to read 
as follows: 

Section 1.1375-1 is amended by revising 
paragraph (a) and subparagraph (1) of para¬ 
graph fb). 

Par. 33. Paragraph (a)(9) of § 1.6012- 
1, as set forth in paragraph 29 of the 
appendix to the notice of proposed ru¬ 
lemaking of December 30, 1970, is re¬ 
vised to read as follows: 

§ 1.6012-1 Individuals required to 
make returns of income. 

(a) Individual citizen or resident. 

• • • 

(9) Items of tax preference. For a tax¬ 
able year ending after December 31, 
1969, an individual shall attach form 
4625 to the return required by this 
paragraph if during the year the indi¬ 
vidual— 

(i) Has items of tax preference (de¬ 
scribed in section 57) in excess of its 
minimum tax exemption (determined 
under § 1.58-1) or 

(ii) Uses a net operating loss car¬ 
ryover from a prior taxable year in 
which it deferred minimum tax under 
section 56(b). 


Par. 34. So much of paragraph (a)(1) 
of § 1.6012-3 as was set forth in para¬ 
graph 31 of the appendix of the notice 
of proposed rulemaking of December 
30, 1970, is revised to read as follows: 

11.6012-3 Returns of fiduciaries. 

(a) For estates and trusts.—( 1) In 
general. Every fiduciary, or at least 
one of the joint fiduciaries, must make 
a return of income on Form 1041 (or 
by use of a composite return pursuant 
to § 1.6012-5) and attach the required 
form if the estate or trust has items of 
tax preference (as defined in section 
57 and the regulations thereunder) in 
any amount— 

• • • • • 

Par. 35. Paragraph 32 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30. 1970, is revised to 
read as follows: 

Section 1.6015(c) is deleted. 
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Par. 36. Paragraph 33 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30. 1970, is deleted. 

Par. 37. Paragraph (a) of §1.6031-1, 
as set forth in paragraph 34 of the ap¬ 
pendix to the notice of proposed rule- 
making of December 30, 1970, is 

changed by adding a subparagraph 
heading to read as follows: 

§ 1.6031-1 Return of partnership 
income. 

(a) In general— (1) General rule. 

• * * 

Par. 38. Paragraph 36 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30, 1970, is revised to 
read as follows: 

Section 1.6411-1 Is amended by adding at 
the end of paragraph (a) the following new 
sentence: 

§ 1.6411-1 Tentative carryback adjust¬ 
ments. 

(a) In general • • • In determining any 
decrease in tax under §§1.6411-1 through 
1.6411-4, the decrease in tax is determined 
net of any increase in the tax Imposed by 
section 56 (relating to the minimum tax for 
tax preferences). 

Par. 39. Paragraph 37 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30, 1970, is revised to 
read as follows: 

Section 1.6654 is deleted. 

Par. 40. Paragraph 38 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30. 1970, is deleted. 

Par. 41. Paragraph 39 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30. 1970, is deleted. 

SUBCHAPTER F—PROCEDURE AND 
ADMINISTRATION 

PART 301—PROCEDURE AND 
ADMINISTRATION 

Par. 42. Paragraph 40 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30, 1970, is revised to 
read as follows: 

Section 301.6015 is deleted. 

Par. 43. Paragraph 41 of the appen¬ 
dix to the notice of proposed rulemak¬ 
ing of December 30, 1970, is revised to 
rq^d as follows: 

Section 301.6654 is deleted. 


This Treasury decision is issued 
under the authority contained in sec¬ 
tion 7805 of the Internal Revenue 
Code of 1954 (68A Stat. 917; 26 U.S.C. 
7805). 

Jerome Kurtz, 
Commissioner of 
In temal Revenue. 

Approved: August 22, 1978. 

Donald C. Lubick, 

Assistant Secretary 
of the Treasury. 


Paragraph 1. Section 1.5 is deleted. 
Par. 2. Section 1.12 is deleted. 

Par. 3. Section 1.46 is deleted. 

Par. 4. Section 1.46-1 is amended by 
revising paragraph (c) to read as fol¬ 
lows: 

§ 1.46-1 Determination of amount. 


(c) Liability for tax. For the purpose 
of computing the limitation based on 
the amount of tax, section 46(a) de¬ 
fines the liability for tax as the 
income tax imposed for the taxable 
year by chapter 1, reduced by the sum 
of certain credits listed in section 
46(a). In addition, an increase in tax 
resulting from the application of sec¬ 
tion 47 (relating to certain disposi¬ 
tions, etc., of section 38 property) shall 
not be treated as tax imposed by chap¬ 
ter 1 for purposes of computing the li¬ 
ability for tax. See section 47(c). 

Par. 5. Section 1.51 is deleted.. 

§ 1.56-1 Imposition of tax. 

(a ) In general. Section 56(a) imposes 
an income tax on the items of tax 
preference (as defined in §1.57-1) of 
all persons other than persons specifi¬ 
cally exempt from the taxes imposed 
by chapter 1. The items of tax prefer¬ 
ence represent Income of a person 
which either is not subject to current 
taxation by reason of temporary ex¬ 
clusion (such as stock options) or by 
reason of an acceleration of deduc¬ 
tions (such as accelerated depreci¬ 
ation) or is sheltered from full tax 
ation by reason of certain deductions 
(such as percentage depletion) or by 
reason of a special rate of tax (such as 
the rate of tax on corporate capital 
gains). The tax imposed by section 56 
is in addition to the other taxes im¬ 
posed by chapter 1. 

(b) Computation of tax. The amount 
of such tax is 10 percent of the excess 
(referred to herein as “the minimum 
tax base*') of— 

(1) The sum of the taxpayer’s items 
of tax preference for such year in 
excess of the taxpayer’s minimum tax 
exemption (determined under § 1.58-1) 
for such year, over 

(2) The sum of: 

(i) The taxes imposed for such year 
under chapter 1 other than the taxes 
imposed by section 56 (relating to 
minimum tax for tax preferences), by 
section 531 (relating to accumulated 
earnings tax), or by section 541 (relat¬ 
ing to personal holding company tax), 
reduced by the sum of the credits al¬ 
lowable under— 

(a) Section 33 (relating to taxes of 
foreign countries and possessions of 
the United States), 

( b ) Section 37 (relating to retirement 
income). 
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(c) Section 38 (relating to invest¬ 
ment credit), 

( d ) Section 40 (relating to expenses 
of work incentive programs), and 

(e) Section 41 (relating to contribu¬ 
tions to candidates for public office, 
and 

(ii) The tax carryovers to such tax¬ 
able year (as described in § 1.58-5). 

(c) Special rule. For purposes of 
paragraph (b) of this section where for 
any taxable year in which a tax is im¬ 
posed under section 667 (relating to 
treatment of amounts deemed distrib¬ 
uted by a trust in preceding years), 
that portion of the section 667 tax rep¬ 
resenting an increase in an earlier 
year’s chapter 1 taxes (as recomput¬ 
ed), which taxes are allowed as a re¬ 
duction in any such earlier year’s 
minimum tax base, is not allowable as 
a reduction in the minimum tax base 
for the current taxable year. The re¬ 
maining portion of the section 667 tax, 
representing the taxes imposed by sec¬ 
tion 56, section 531, and section 541, is 
not allowable as a reduction in the 
minimum tax base for any taxable 
year. Similarly, taxes imposed under 
section 614(c)(4) (relating to increase 
in tax with respect to aggregation of 
certain mineral interests) or under sec¬ 
tion 1351(d) (relating to recoveries of 
foreign expropriation losses) for any 
taxable year are not allowed as a re¬ 
duction in the minimum tax base for 
such taxable year to the extent they 
represent chapter 1 taxes which are al¬ 
lowed as a reduction in a minimum tax 
base for an earlier taxable year for 
purposes of the computations under 
section 614(c)(4) or section 1351(d) or 
to the extent they represent an in¬ 
crease in the tax imposed by section 
56, section 531, or section 541 in an 
earlier taxable year. 

§ 1.56-2 Deferral of tax liability in case of 
certain net operating losses. 

(a) In general Section 56(b) provides 
for the deferral of liability for the 
minimum tax where, for the taxable 
year, the taxpayer has— 

(1) A net operating loss for such tax¬ 
able year any portion of which (under 
sec. 172) remains as a net operating 
loss carryover to a succeeding taxable 
year, and 

(2) Items of tax preference in excess 
of the minimum tax exemptions (here¬ 
inafter referred to as “excess tax pref¬ 
erences”). 

In such a case, an amount of tax equal 
to the lesser of the tax imposed under 
section 56(a) (after allowance of the 
retirement income credit to the extent 
that such credit cannot be used 
against the other taxes imposed by 
chapter 1) or 10 percent of the amount 
of the net operating loss carryover de¬ 
scribed in subparagraph (1) of this 
paragraph is deferred. Such amount is 
not treated as tax imposed in such tax¬ 
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able year, but is treated as tax im¬ 
posed in the succeeding taxable year 
or years in which the net operating 
loss is used as provided in paragraphs 

(b) and (c) of this section. Deferral 
will result in the above case regardless 
of the character of the tax preference 
items. Thus, for example, if the tax¬ 
payer has $1,030,000 of items of tax 
preference, including the stock option 
item of tax preference, and a $750,000 
net operating loss available for car¬ 
ryover to subsequent taxable years, 
the amount of tax imposed for the 
taxable year under section 56(a) is 
$100,000 and $75,000 is deferred by ap¬ 
plication of section 56(b). Therefore, 
only $25,000 is treated as tax imposed 
for the taxable year. The provisions of 
this section are applicable in the case 
of a net operating loss or comparable 
item such as an operations loss under 
section 812 and an unused loss as de¬ 
fined in section 825(b). 

(b) Year of liability . In any taxable 
year in which any portion of a net op¬ 
erating loss carryover attributable to 
the amount of excess tax preferences 
reduces taxable imcome (in the form 
of a net operating loss deduction), sec¬ 
tion 56(b)(2) treats as tax liability im¬ 
posed in such taxable year an amount 
equal to 10 percent of such reduction. 
For this purpose, the portion of such 
net operating loss which is considered 
attributable to the amount of excess 
tax preferences is an amount equal to 
the lesser of such excess or the 
amount of the net operating loss car¬ 
ryover described in paragraph (a)(1) of 
this section. In no case, however, shall 
the total amount of tax imposed by 
reason of section 56(b) in subsequent 
years exceed the amount of the^ tax 
that was deferred in the loss year. 

(c) Priority of reduction. (1) If a por¬ 
tion of a net operating loss is attribut¬ 
able to an amount of excess tax pref¬ 
erences, such portion is considered to 
reduce taxable income in succeeding 
taxable years only after the other por¬ 
tion (if any) of such net operating loss 
is used to reduce taxable income. Ac¬ 
cordingly, if the amount of a net oper¬ 
ating loss which may be carried to suc¬ 
ceeding taxable years is reduced be¬ 
cause of a modification required to be 
made pursuant to section 172(b)(2), 
such reduction is to be considered to 
be first from that portion of the net 
operating loss that is attributable to 
excess tax preferences. If a portion of 
a net operating loss carryover which is 
attributable to an amount of excess 
tax preferences is not used to reduce 
taxable income in any succeeding tax¬ 
able year, no minimum tax will be im¬ 
posed with respect to such portion. 

(2) In the case of taxpayers with de¬ 
ductions attributable to foreign 
sources which are suspense prefer¬ 
ences (as defined in paragraphs (c) 
(lXii) and (2)(ii) of sec. 1.58-7), the 
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amount of such deductions is not in¬ 
cluded in the portion of the net oper¬ 
ating loss not attributable to excess 
tax preferences. The portion of the 
net operating loss attributable to 
excess tax preferences is increased by 
the amount of suspense preferences 
which are. in accordance with the pro¬ 
visions of section 1.58-7(c), converted 
to actual items of tax preference (and 
not used against the minimum tax ex¬ 
emption of the loss year) in subse¬ 
quent taxable years. The other por¬ 
tion of the net operating loss is in¬ 
creased by the amount of suspense 
preferences which reduce taxable 
jncome in subsequent taxable years 
but are not converted to actual items 
of tax preference (or are so converted 
but used against the minimum tax ex¬ 
emption of the loss year). See section 
1.58-7(c)(l)(iii) example (4). 

(d) Multiple net operating loss car¬ 
ryovers. In determining whether a net 
operating loss is used to reduce tax¬ 
able income in a taxable year to which 
two or more net operating losses are 
carried, the ordering rules of section 
172(b) and the regulations thereunder 
are to be applied. Thus, for example, 
the portion of a net operating loss car¬ 
ried over from an earlier taxable year 
which is attributable to an amount of 
excess tax preference is used to reduce 
taxable income in the carryover year 
before any portion of any other net 
operating loss carried over or back 
from a taxable year subsequent to the 
earlier taxable year. 

(e) Examples. The application of this 
section may be illustrated by the fol¬ 
lowing examples: 

Example (1). In 1970, A. a calendar year 
taxpayer, who is a single individual, has 
$180,000 of items of tax preference, a 
$150,000 net operating loss of which 
$100,000 may be carried forward, and no tax 
liability under chapter 1 without regard to 
the minimum tax. His minimum tax com¬ 
puted under section 56(a) is $15,000 (10 per¬ 
cent times ($180,000 minus $30,000)). Under 
section 56(b)(1) an amount equal to the 
lesser of the amount determined under sec¬ 
tion 56(a) ($15,000) or 10 percent of the net 
operating loss which may be carried forward 
($10,000) is treated as a deferred liability. 
Thus, his minimum tax liability for 1970 is 
$5,000 ($15,000 minimum tax under section 
56(a) minus $10,000 deferred tax liability 
under section 56(b)). If, in 1971, he has 
$80,000 of taxable income before the deduc¬ 
tion for the 1970 net operating loss, his 
minimum tax liability is $8,000 (10 percent 
of the amount by which the net operating 
loss carryforward from 1970 reduces taxable 
income) plus any minimum tax liability re¬ 
sulting from items of tax preference arising 
in 1971. If, by reason of the modifications 
provided by section 172(b)(2), no portion of 
the 1970 net operating loss remains as a car¬ 
ryover from 1971, no further minimum tax 
liability will result from the items of tax 
preference arising in 1970. 

Example (2). In 1970, A. a calendar year 
taxpayer who is a single individual, has 
$90,000 of items of tax preference, a 
$100,000 net operating loss available for car- 
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ryover to future taxable years, no net oper¬ 
ating loss carryovers from prior taxable 
years, and no tax liability under chapter 1 
without regard to the minimum tax. His 
minimum tax computed under section 56(a) 
is $6,000 <10 percent times ($90,000 minus 
$30,000)). Under section 56(b)(1) an amount 
equal to the lesser of the amount deter¬ 
mined under section 56(a) ($6,000) or 10 per¬ 
cent of the net operating loss subject to car¬ 
ryforward ($10,000) is treated as a deferred 
liability. Thus. A owes no minimum tax in 
1970 and the entire $6,000 of minimum tax 
liability is deferred. Under section 56(b)(2), 
the portion of the net operating loss attrib¬ 
utable to the excess tax preferences de¬ 
scribed in section 56(b)(1)(B) is $60,000. 

(a) In 1971, A has $25,000 of taxable 
income before the deduction for the 1970 
net operating loss. Thus, in 1971, A has no 
minimum tax liability attributable to the 
items of tax preference arising in 1970 since, 
by application of section 56(b)(3), the por¬ 
tion of the 1970 net operating loss carryfor¬ 
ward not attributable to the excess de¬ 
scribed in section 56(b)(1)(B), or $40,000, is 
considered applied against taxable Income 
before the remaining portion. 

(b) In 1972, A has $50,000 of taxable 
income before the deduction for the remain¬ 
ing 1970 net operating loss. Thus, the first 
$15,000 of reduction in taxable income is 
considered as from the portion of the 1970 
net operating loss carryforward not attrib¬ 
utable to the excess tax preferences de¬ 
scribed in section 56(b)(1)(B) and the re¬ 
maining $35,000 of reduction in taxable 
income is considered attributable to such 
excess. A’s 1972 minimum tax attributable 
to items of tax preference arising in 1970 is. 
therefore. $3,500 (10 percent times $35,000). 

(c) In 1973, A has $80,000 of taxable 
Income before the deduction for the 1970 
net operating loss. The remaining $25,000 of 
the 1970 net operating loss carryforward is 
used to reduce taxable income in 1973. 
Thus, A's 1973 minimum tax liability attrib¬ 
utable to items of tax preference arising in 
1970 is $2,500 (10 percent times $25,000). 

Example (3). In 1971, M Corporation, a 
Western Hemisphere trade corporation (as 
defined in sec. 921), reporting on a calendar 
year basis has $20,000 of taxable income 
after all deductions including the Western 
Hemisphere trade deduction allowable 
under section 922 in the amount of $30,000. 
In 1970, M Corporation had a net operating 
loss of $100,000 all of which was available 
for carryover to 1971 and $60,000 of which 
was attributable to excess tax preferences. 
In computing the amount of the 1970 net 
operating loss carried over to 1972 pursuant 
to section 172(b), the 1971 Western Hemi¬ 
sphere trade corporation deduction is not 
taken into account. Thus. M Corporation’s 
recomputed income under section 172(b) is 
$50,000 ($20,000 taxable income plus $30,000 
Western Hemisphere trade corporation de¬ 
duction). Pursuant to paragraph (c)(1) of 
this section, $20,000 of the $40,000 portion 
of the 1970 net operating loss not attributa¬ 
ble to excess tax preferences is considered 
to reduce taxable income in 1971 and 
$30,000 of the $60,000 portion of the 1970 
net operating loss attributable to excess tax 
preferences is considered reduced pursuant 
to section 172(b)(2). Thus, M Corporation 
has no 1971 minimum tax attributable to 
items of tax preference arising in 1970. Of 
the $50,000 remaining of the 1970 net oper¬ 
ating loss. $30,000 is attributable to excess 
tax preference. 
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Example (4). In 1972, A. a calendar year 
taxpayer who is a single individual, has 
$25,000 of taxable income resulting from 
$50,000 of net long-term capital gains. In 
1971, A had a net operating loss of $100,000 
all of which is available to carryover to 1972 
and $60,000 of which is attributable to 
excess tax preferences. By application of 
section 172(b) only $50,000 of the 1971 net 
operating loss is carried over to 1973. Pursu¬ 
ant to paragraph (c) of this section, $25,000 
of the $40,000 portion of the 1971 net oper¬ 
ating loss not attributable to excess tax 
preferences is considered to reduce taxable 
income in 1972. Of the $50,000 remaining of 
the 1971 net operating loss. $15,000 is not 
attributable to excess tax preferences and 
$35,000 is attributable to excess tax prefer¬ 
ences. Thus, the $25,000 section 1202 deduc¬ 
tion, in effect, reduces the portion of the 
1971 net operating loss attributable to 
excess tax preferences. Because a net oper¬ 
ating loss carryover is reduced to the extent 
of any section 1202 deduction, section 1202 
deductions do not normally produce a tax 
benefit in such circumstances and, pursuant 
to § 1.57-4, would not be treated as items of 
tax preference. However, in this case, to the 
extent the portion of the 1971 net operating 
loss carryover attributable to excess tax 
preferences is reduced by reason of the sec¬ 
tion 1202 deduction, such deduction does 
result in a tax benefit to the taxpayer and 
is, therefore, treated as an item of tax pref¬ 
erence in 1971. See § 1.57-4(b)(2). 

§ 1.56-3 Effective date. 

(a) In general The minimum tax is 
effective for taxable years ending 
after December 31. 1969. 

(b) Taxable year beginning in 1969 
and ending in 1970. In the case of a 
taxable year beginning in 1969 and 
ending in 1970, the amount of the 
minimum tax shall be an amount 
equal to the amount determined under 
section 56 multiplied by the following 
fraction: 

Number of days in the taxable year ending 
after December 31, 1969-=- Number of 
days in the entire taxable year. 

Where, by reason of section 56(b) and 
§ 1.56-2, tax initially imposed in a 

1969- 70 fiscal year is deferred until a 
subsequent taxable year or years, the 
amount of such tax liability in any 
subsequent taxable year is determined 
by application of the above fraction. 
Section 21, relating to computation of 
tax in years where there is a change in 
rates, is not applicable to the initial 
imposition of the minimum tax for tax 
preferences. The applications of this 
paragraph may be illustrated by the 
following example: 

Example. The taxpayer uses a June 30 
fiscal year. For fiscal 1969-70 the taxpayer 
has $180,000 of items of tax preference and 
a $50,000 net operating loss. In fiscal year 

1970- 71, the taxpayer uses the full net oper¬ 
ating loss carryover from 1969-70 to reduce 
his taxable income by $50,000. Thus, with¬ 
out regard to the proration rules applicable 
under this section, the taxpayer’s minimum 
tax liability for items of tax preference aris¬ 
ing in 1969-70 is $15,000. i.e., 10 per¬ 
cent x ($180,000 -$30,000), of which $5,000, 


i.e., 10 percent x $50,000. is deferred until 
1970-71 under the principles of section 56(b) 
and section 1.56-2. By application of the 
above formula the taxpayer’s actual mini¬ 
mum tax liability is $4,958.90 in 1969-70 and 
$2,479.45 in 1970-71 determined as follows: 

1969- 70: 181/365 x $10,000 

1970- 71: 181/365 x $5,000 

§ 1.56-4 Certain taxpayers. 

For application of the'minimum tax 
in the case of estates and trusts, elect¬ 
ing small business corporations, 
common trust funds, regulated invest¬ 
ment companies, real estate invest¬ 
ment trusts, and partnerships, see 
§§ 1.58-2 through 1.58-6. 

§ 1.56-5 Tax carryovers. 

(a) In general Section 56(c) provides 
a 7-year carryover of the excess of the 
taxes described in paragraph (1) of 
such section imposed during the tax¬ 
able year over the items of tax prefer¬ 
ence described in paragraph (2) of 
such section for such taxable year for 
the purpose of reducing the amount 
subject to tax under section 56(a) in 
subsequent taxable years. 

(b) Computation of amount of car¬ 
ryover. The amount of tax carryover 
described in section 50(c) is the excess 
(if any) of— 

(1) The taxes imposed for the tax¬ 
able year under chapter 1 other than 
taxes imposed by section 56 (relating 
to minimum tax for tax preferences), 
by section 531 (relating to accumulat¬ 
ed earnings tax), or by section 541 (re¬ 
lating to personal holding company 
tax), reduced by the sum of the credits 
allowable under— 

(1) Section 33 (relating to taxes of 
foreign countries and possessions of 
the United States), 

(ii) Section 37 (relating to retirement 
income, 

(iii) Section “38 (relating to invest¬ 
ment credit), 

(iv) Section 40 (relating to expenses 
of work incentive programs), and 

(v) Section 41 (relating to contribu¬ 
tions to candidates for public office), 
over 

(2) The sum of the taxpayer's items 
of tax preference for such year in 
excess of the taxpayer's minimum tax 
exemption (determined under § 1.58-1) 
for such year. 

For purposes of section 56(c) and this 
section, taxes imposed in a taxable 
year ending on or before December 31, 
1969, are not included in the taxes de¬ 
scribed in subparagraph (1) of this 
paragraph. In addition, the rules of 
paragraph (c) of § 1.56-1 are applicable 
in determining the taxable year for 
which taxes are imposed under chap¬ 
ter 1 for purposes of paragraph (a)(1) 
of this section. 

(c) Operation of carryover. Tax car¬ 
ryovers attributable to the taxable 
year shall be carried over to each of 
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the 7 succeeding taxable years as fol¬ 
lows: 

(1) To the first such succeeding tax¬ 
able year to reduce in the manner de¬ 
scribed in paragraph (d) of this section 
the amount subject to tax under sec¬ 
tion 56(a) for such first succeeding 
taxable year and 

(2) To the extent such amount is not 
used as a reduction in the amount sub¬ 
ject to tax under section 56(a) for such 
taxable year, such amount (if any) is 
carried over to each of the succeeding 
6 taxable years but only to the extent 
such amount is not used to reduce the 
amount subject to tax under section 
56(a) in taxable years intervening be¬ 
tween the taxable year to which such 
amount is attributable and the taxable 
year to which such amount may other¬ 
wise be carried over. 

(d) Priority of reduction. Where tax 
carryovers attributable to two or more 
taxable years are carried over to a sub¬ 
sequent taxable year such amounts at¬ 
tributable to the earliest taxable year 
shall be used to reduce the amount 
subject to tax under section 56(a) for 
such subsequent taxable year before 
any such amounts attributable to a 
later taxable year. 

(e) Special rules— (1) Periods of less 
than 12 months. A fractional part of a 
year which is a taxable year under sec¬ 
tion 441(b) or 7701(a)(23) is a taxable 
year for purposes of section 56(c) and 
this section. 

(2) Electing small business corpora¬ 
tions. A taxable year for which a cor¬ 
poration is an electing small business 
corporation (as defined in section 
1371(b)) shall be counted as a taxable 
year for purposes of determining the 
taxable years to which amounts which 
are available as a carryover under 
paragraph (a) of this section may be 
carried whether or not such car¬ 
ryovers arose in a year in which an 
election was in effect. 

(3) Husband and wife—ii) From 
joint to separate return. If a joint 
return is filed by a husband and wife 
in a taxable year or years to which a 
tax carryover is attributable but sepa¬ 
rate returns are filed in any subse¬ 
quent taxable year to which such car¬ 
ryover may be carried over to reduce 
the amount subject to tax under sec¬ 
tion 56(a), such carryover described in 
paragraph (b) of this section shall be 
allocated between husband and wife 
for purposes of reducing the amount 
subject to tax under section 56(a) for 
such subsequent taxable year in ac¬ 
cordance with the principles of § 1.172- 
7(d). 

(ii) From separate to joint return. If 
separate returns are filed by a hus¬ 
band and wife in a taxable year or 
years in which a tax carryover is at¬ 
tributable but a joint return is filed in 
any subsequent taxable year to which 
such carryover may be carried over to 
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reduce the amount subject to tax 
under section 56(a), such carryover 
shall be aggregated for purposes of re¬ 
ducing the amount subject to tax 
under section 56(a), for such subse¬ 
quent taxable year. 

(4) Estates and trusts. In the case of 
the termination of an estate or trust, 
tax carryovers attributable to the 
estate or trust shall not be allowed to 
the beneficiaries succeeding to the 
property of the estate or trust. 

(5) Corporate acquisitions. In the 
case of a transaction to which section 
381(a) applies, the acquiring corpora¬ 
tion shall succeed to and take into ac¬ 
count, as of the close of the date 
transfer the tax carryovers attributa¬ 
ble to the distributor or distribution or 
transferor corporation. The portion of 
such carryovers which may be taken 
into account under paragraph 
(b)(2)(ii) of § 1.56-1 for any taxable 
year shall not exceed the excess of (i) 
the sum of the items of tax preference 
for such year resulting from the con¬ 
tinuation of the business in which the 
distributor or transferor corporation 
was engaged at the time of such trans¬ 
action and the items of tax preference 
not related to the continuation of such 
business which are directly attributa¬ 
ble to the assess acquired from the dis¬ 
tributor or transferor corporation over 
(ii) an amount which bears the same 
ratio to the acquiring corporation’s 
minimum tax exemption for such year 
as the items of tax preference de¬ 
scribed in subdivision (i) of this sub- 
paragraph bears to all of the acquiring 
corporation’s items of tax preference 
for such year. This item shall be taken 
into account by the acquiring corpora¬ 
tion subject to the rules in section 
381(b) and the regulations thereunder. 

(f) Suspense preferences. Where an 
item of tax preference which is a sus¬ 
pense preference (as defined in § 1.58- 
7) arises in a taxable year in which tax 
carryovers may be used to reduce the 
minimum tax base (or in which such 
carryovers arise the minimum tax lia¬ 
bility for that year and the tax car¬ 
ryovers to subsequent taxable years 
shall be recomputed upon the conver¬ 
sion of the suspense preference in a 
subsequent year. In lieu of the above, 
in all cases, since there is no difference 
in tax consequence, the recomputation 
may be accomplished by recomputing 
the minimum tax liability of the tax¬ 
able year in which the suspense pref¬ 
erence arose without reduction of the 
minimum tax base for the tax car¬ 
ryovers which have been used as a re¬ 
duction in the minimum tax base in 
intervening taxable years. If such 
method is used, the minimum tax lia¬ 
bility of the intervening year is not re¬ 
computed and any tax carryovers car¬ 
ried from the taxable year in which 
the suspense preference arose which 
remain as a carryover in the year of 


40469 

conversion are reduced, in the priority 
provided in paragraph (d) of this sec¬ 
tion, to the extent used to reduce an 
increase in the minimum tax base for 
the earlier year resulting from the 
conversion of the suspense preference. 

(g) Taxes imposed in a taxable year 
beginning in 1969 and ending in 1970. 
In the case of a taxable year beginning 
in 1969 and ending in 1970 the amount 
of the carryover determined under 
paragraph (b) of this section is re¬ 
duced to an amount equal to the 
amount of such carryover (without 
regard to this paragraph) multiplied 
by the following fraction: 

Number of days in taxable year ending after 
December 31, 1969 Number of days in 
the entire taxable year. 

(h) Examples. The provisions of this 
section may be illustrated by the fol¬ 
lowing examples: 

Example (I). A is a single individual who 
uses a June 30 fiscal year. For fiscal 1968- 
1969, A had Income tax liability under chap¬ 
ter 1 in the amount of $100,000. For fiscal 
1969-1970. A had items of tax preference in 
the amount of $212,500 and income tax lia¬ 
bility under chapter 1 (other than taxes im¬ 
posed under sections 56, 531, and 541) of 
$365,000. 

(a) The chapter 1 tax attributable to fiscal 

1968- 1969 is not available as a carryover 
under section 56(c) to reduce the amount 
subject to tax under section 56(a) since this 
tax arose in a taxable year ending on or 
before December 31. 1969. 

(b) A portion of the excess of chapter 1 
tax over the amount subject to tax under 
section 56(a) attributable to fiscal year 

1969- 1970 is available as a carryover as pro¬ 
vided in section 56(c) to reduce the amount 
subject to tax under section 56(a). The 
amount of this carryover is $91,000 comput¬ 
ed as follows: 

1. Carryover under paragraph (b) of this 
section: 

Chapter 1 taxes. w .... $365,000 

Items of tax preference in excess of 
exemption... 182,500 


Total..... 182,500 

2. Reduction pursuant to paragraph (g) 
of this section: 

182/365 x$182.500 = $91.000 

Example (2). A is a calendar year taxpayer 
who is a single individual. In 1972, A had 
chapter 1 income tax liability (other than 
taxes Imposed under sections 56, 531, and 
541) of $200,000 and $50,000 of items of tax 
preference. In 1973, A had chapter 1 income 
tax liability (other than taxes imposed 
under sections 56, 531, and 541) of $120,000 
and $40,000 of items of tax preference. In 
1974, A had $400,000 of items of tax prefer¬ 
ence and no liability for tax under chapter 1 
other than under section 56(a). Under sec¬ 
tion 56(c), the excess of the taxes described 
in paragraph (1) of that section arising in 
an earlier taxable year not used to reduce 
the amount subject to tax under section 
56(a) for such taxable year can be carried 
over as provided in section 56(c) to reduce 
the amount subject to tax under section 
56(a). 

(a) The amount of the carryover from 
1972 is $180,000 computed as follows: 
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Carryover under paragraph (b) of this 
section: 

Chapter 1 taxes... $200,000 

Items of tax preference in excess of 
exemption. 20,000 


Total........ 180.000 


(b) The amount of the carryover from 
1973 is $110,000 computed as follows: 

Carryover under paragraph (b) of this 
section: 

Chapter 1 taxes...— $120,000 

Items of tax preference in excess of 
exemption....... 10.000 


Total.._ 110.000 

(c) For 1974, the excess of taxes In the 
preceding taxable years is used to reduce 
the amount subject to tax under section 
56(a). The amount of carryover attributable 
to excess taxes arising in 1972 is used before 
such excess arising in 1973. The amount of 
tax under section 56(a) is $8,000 computed 


as follows: 

1974 tax preferences...... $400,000 

Less exemption----.....__— 30,000 

370.000 

Less 1972 carryover...... 180,000 

190.000 

Less 1973 carryover.......... 110,000 

1974 minimum tax base........ 80.000 

1974 minimum tax ($80,000 x 10%). 8^000 


Example (3). The facts are the same as in 
example (2) except that in 1974 A had 
$300,000 of items of tax preference. The 
amount of the carryover for taxable years 


after 1974 is computed as follows: 

1974 tax preferences........... $300,000 

Less exemption.. 30.000 

270.000 

Less 1972 carryover...—__ 180.000 

90.000 

Less 1973 carryover............... 90.000 

Minimum tax base_ 0 

1973 carryover....... 110.000 

Amount used in 1974. 90.000 

Amount available for taxable years after 
1974. 20.000 


The $20,000 remaining of the 1973 carryover 
is available to reduce the amount subject to 
tax under section 56(a) in 1975 or other 
future taxable years as provided in section 
56(c). 

Example (4). M Corporation is a calendar 
year taxpayer. N Corporation uses a June 30 
fiscal year. For the fiscal year 1970-1971, N 
Corporation had excess chapter 1 tax liabili¬ 
ty as described in paragraph (a) of this sec¬ 
tion in the amount of $75,000. On January 
1. 1972, M Corporation acquired N Corpora¬ 
tion in a reorganization described in section 
368(a)(1)(A). N Corporation does not use 
any of such excess chapter 1 tax liability to 
reduce the amount subject to tax under sec¬ 
tion 56(a) for the short taxable year begin¬ 
ning on July 1. 1971, and ending on Decem¬ 
ber 31, 1971. Thus, the excess chapter 1 tax 
liability is available to M Corporation as a 
carryover under paragraph (a) of this sec¬ 
tion to reduce the amount subject to tax for 
the next 6 succeeding taxable years begin¬ 
ning with taxable year 1972 as provided in 
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this section. In applying the carryover to 
1972 and succeeding taxable years, the car¬ 
ryover of N Corporation subject to the limi¬ 
tation of § 1.56-5(e)(4) is combined with any 
carryovers originating with M Corporation 
in 1970. 

§ 1.57-0 Scope. 

For purposes of the minimum tax 
for tax preferences (subtitle A, ch. I, 
pt. VI), the items of tax preference 
are: 

(a) Excess investment interest, 

(b) The excess of accelerated depre¬ 
ciation on section 1250 property over 
straight line depreciation, 

(c) The excess of accelerated depre¬ 
ciation on section 1245 property sub¬ 
ject to a net lease over straight line de¬ 
preciation, 

(d) The excess of the amortization 
deduction for certified pollution con¬ 
trol facilities over the depreciation 
otherwise allowable, 

(e) The excess of the amortization 
deduction for railroad rolling stock 
over the depreciation otherwise al¬ 
lowable, 

(f) The excess of the fair market 
value of a share of stock received pur¬ 
suant to a qualified or restricted stock 
option over the exercise price, 

(g) The excess of the addition to the 
reserve for losses on bad debts of fi¬ 
nancial institutions over the amount 
which have been allowable based on 
actual experience, 

(h) The excess of the percentage de¬ 
pletion deduction over the adjusted 
basis of the property, and 

(i) The capital gains deduction al¬ 
lowable under section 1202 or an 
equivalent amount in the case of cor¬ 
porations. 

Accelerated depreciation on section 
1245 property subject to a net lease 
and excess investment interest are not 
items of tax preference in the case of a 
corporation, other than a personal 
holding company (as defined in sec¬ 
tion 542) and an electing small busi¬ 
ness corporation (as defined in section 
1371(b)). In addition, excess invest¬ 
ment interest is an item of tax prefer¬ 
ence only for taxable years beginning 
before January 1. 1972. Rules for the 
determination of the items of tax pref¬ 
erence are contained in §§ 1.57-1 
through 1.57-5. Generally, in the case 
of a nonresident alien or foreign cor¬ 
poration, the application of §§ 1.57-1 
through 1.57-5 will be limited to cases 
in which the taxpayer has income ef¬ 
fectively connected with the conduct 
of a trade or business within the 
United States. Special rules for the 
treatment of items of tax preference 
in the case of certain entities and the 
treatment of items of tax preference 
relating to income from sources out¬ 
side the United States are provided in 
section 58 and in §§ 1.58-1 through 
1.58-8. 


§ 1.57-1 Items of tax preference defined. 

(a) [Reserved.! 

(b) Accelerated depreciation on sec¬ 
tion 1250 property— (1) In general Sec¬ 
tion 57(a)(2) provides that, with re¬ 
spect to each item of section 1250 
property (as defined in section 
1250(c)), there is to be included as an 
item of tax preference the amount by 
which the deduction allowable for the 
taxable year for depreciation or amor¬ 
tization exceeds the deduction which 
would have been allowable for the tax¬ 
able year if the taxpayer had depreci¬ 
ated the property under the straight 
line method for each year of its useful 
life for which the taxpayer has held 
the property. The determination of 
the excess under section 57(a)(2) is 
made with respect to each separate 
item of section 1250 property. Accord¬ 
ingly, where the amount of depreci¬ 
ation which would have been allowa¬ 
ble with respect to one item of section 
1250 property if the taxpayer had 
originally used the straight line 
method exceeds the allowable depreci¬ 
ation or amortization with respect to 
such property, such excess may not be 
used to reduce the amount of the item 
of tax preference resulting from an¬ 
other item of section 1250 property. 

(2) Separate items of section 1250 
property. The determination of what 
constitutes a separate item of section 
1250 property is to be made on the 
facts and circumstances of each indi¬ 
vidual case. In general, each building 
(or component thereof, if the taxpayer 
uses the component method of com¬ 
puting depreciation) is a separate item 
of section 1250 property. However, for 
purposes of this section, assets placed 
in a group, classified, or composite ac¬ 
count are to be treated as a single item 
by a taxpayer, provided that such ac¬ 
count contains only property placed in 
service during a single taxable year. In 
addition, two or more items may be 
treated as one item of section 1250 
property for purposes of this para¬ 
graph where, with respect to each 
such item: (i) The period for which de¬ 
preciation is taken begins on the same 
date, (ii) the same estimated useful 
life has continually been used for pur¬ 
poses of taking depreciation or amorti¬ 
zation, and (iii) the same method (and 
rate) of depreciation or amortization 
has continually been used. For exam 
pie, assume a taxpayer constructed a 
40-unit rental townhouse development 
and began taking declining balance de¬ 
preciation on all 40 units as of Janu¬ 
ary 1, 1970, at a uniform rate and has 
consistently taken depreciation on all 
40 units on this same basis. Although 
each townhouse is a separate item of 
section 1250 property, all 40 town- 
houses may be treated as one item of 
section 1250 property for purposes of 
the minimum tax since the conditions 
of subdivisions (i). (ii). and (iii) of this 
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subparagraph are met. This would be 
true even if the 40 townhouses com¬ 
prised two 20-unit developments locat¬ 
ed apart from each other. However, if 
the taxpayer constructed an addition¬ 
al development or new section on the 
existing development for which he 
began taking depreciation on July 1, 
1970, at a uniform rate for all the ad¬ 
ditional units, the additional units and 
the original units may not be treated 
as one item of section 1250 property 
since the condition of subdivision (i) of 
this subparagraph is not met. Where a 
portion of an item of section 1250 
property has been depreciated or am¬ 
ortized under a method (or rate) 
which is different from the method 
(or rate) under which the other por¬ 
tion or portions of such item have 
been depreciated or amortized, such 
portion is considered a separate item 
of section 1250 property for purposes 
of this paragraph. 

(3) Allowable depreciation or amorti¬ 
zation, The phrase “deduction allowa¬ 
ble for the taxable year for exhaus¬ 
tion, wear and tear, obsolescence, or 
amortization*' and references in this 
paragraph to “allowable depreciation 
or amortization” include deductions 
allowable for the taxable year under 
sections 162, 167. 212, or 611 for the 
depreciation or amortization of section 
1250 property. Such phrase does not 
include depreciation allowable in the 
year in which the section 1250 proper¬ 
ty is disposed of. For the determina¬ 
tion of “allowable depreciation or am¬ 
ortization” for taxable years in which 
the taxpayer has taken no deduction, 
see § 1.1016-3(a)(2). 

(4) Straight line depreciation, (i) For 
purposes of computing the depreci¬ 
ation which would have been allowa¬ 
ble for the taxable year if the taxpay¬ 
er had depreciated the property under 
the straight line method for each tax¬ 
able year of its useful life, the taxpay¬ 
er must use the same useful life and 
salvage value as was used for the first 
taxable year in which the taxpayer de¬ 
preciated or amortized the property 
(subject to redeterminations made 
pursuant to § 1.167(a)-l (b) and (c)). If, 
however, for any taxable year, no 
useful life was used under the method 
of depreciation or amortization used 
or an artificial period was used, such 
as, for example, by application of sec¬ 
tion 167(k), or salvage value was not 
taken into account in determining the 
annual allowances, such as, for exam¬ 
ple, under the declining balance 
method, then, for purposes of comput¬ 
ing the depreciation which would have 
been allowable under the straight line 
method for the taxable year— 

(a) There is to be used the useful life 
and salvage value which would have 
been proper if depreciation had actual¬ 
ly been determined under the straight 
line method (without reference to an 
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artificial life) throughout the period 
the property was held, and 

(b) Such useful life and such salvage 
value is to be determined by taking 
into account for each taxable year the 
same facts and circumstances as would 
have been taken into account if the 
taxpayer had used such method 
throughout the period the property 
was held. 

If an election under § 1.167(a)-ll(f), 
§ 1.167(a)-12(e), or § 1.167(a)-12(f) is 
applicable to the property, the salvage 
value of the property shall be deter¬ 
mined in accordance with such elec¬ 
tion, and the asset depreciation period 
(or asset guideline period) applicable 
to the property pursuant to such elec¬ 
tion shall be considered to be the 
useful life of the property for the pur¬ 
poses of this section. 

(ii) Where the taxpayer acquires 
property in a transaction to which sec¬ 
tion 381(a) applies or from another 
member of an affiliated group during 
a consolidated return year and an “ac¬ 
celerated” method of depreciation as 
described in section 167(b) (2), (3), or 
(4) or section 167(j)(l) (B) or (C) is 
permitted (see § 1.381(c)(6)-l and 
§ 1.1502-12(g)), the depreciation which 
would have been allowable under the 
straight line method is determined as 
if the property had been depreciated 
under the straight line method since 
depreciation was first taken on the 
property by the transferor of such 
property. In such cases, references in 
this paragraph to the period for which 
the property is held or useful life of 
the property are treated as including 
the period beginning with the com¬ 
mencement of the original use of the 
property. 

(iii) For purposes of section 57(a)(2), 
the straight line method includes the 
method of depreciation described in 
§ 1.167(b)-! or any other method 
which provides for a uniform prora¬ 
tion of the cost or other basis (less sal¬ 
vage value) of the property over the 
estimated useful life of the property 
to the taxpayer (in terms of years, 
hours of use, or other similar time 
units) or estimated number of units to 
be produced over the life of the prop¬ 
erty to the taxpayer. If a method 
other than the method described in 
§ 1.167(b)-! is used, the estimated 
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useful life or estimated units of pro¬ 
duction shall be determined in a 
manner consistent with subdivision (i) 
of this subparagraph. 

(iv) In the case of property con¬ 
structed by or improvements made by 
a lessee, the useful life is to be deter¬ 
mined in accordance with § 1.167(a)-4. 

(5) Application for partial period. If 
an item is section 1250 property for 
less than the entire taxable year, the 
allowable depreciation or amortization 
includes only the depreciation or am¬ 
ortization for that portion of the tax¬ 
able year during which the item is sec¬ 
tion 1250 property and the amount of 
the depreciation which would have 
been allowable under the straight line 
method is determined only with 
regard to such portion of the taxable 
year. 

(6) No section 1250 and basis adjust¬ 
ment. No adjustment is to be made as 
a result of the minimum tax either to 
the basis of section 1250 property or 
with respect to computations under 
section 1250. 

(7) Example. The principles of this 
paragraph may be illustrated by the 
following example: 

Example. The taxpayer’s only item of sec¬ 
tion 1250 property is an office building with 
respect to which operations were com¬ 
menced on January 1. 1971. The taxpayer 
depreciates the component parts of the 
building on the declining balance method. 
The useful life and costs of the component 
parts for depreciation purposes are as fol¬ 
lows: 


Asset 

Useful 

life 

Cost 

Salvage 

value 

Building shell.. 

50 

$100,000 

$50,000 

Partitions and walls. 

10 

40.000 

Ceilings...... 

10 

20.000 

__ 

Electrical system. 

Heating and air- 

25 

40,000 

stiioo 

conditioning system. 

25 

60.000 

2.500 


For purposes of computing the item of tax 
preference under this paragraph for the 
taxpayer, the partitions, walls, and ceilings 
may be grouped together and the electrical, 
heating, and air-conditioning systems may 
be grouped together since the period for 
which depreciation is taken began with re¬ 
spect to the assets within these two groups 
on the same date and the assets within each 
group have continually had the same useful 
life and have continually been depreciated 
under the same method (and rate). 

(a) The taxpayer’s 1971 item of tax prefer¬ 
ence under this paragraph would be deter¬ 
mined as follows: 


(1) 

(2) 

(3) 

<4) 

Item of 1250 property 

Declining 

Straight 

Excess of 


balance 

line 

(2) over (3) 


depreciation depreciation 


1. Shell. 


$7,000 

6.000 

3.800 

$5,000 

O AAA 

2. Partitions, walls, ceilings. 


3. Electrical, heating and air-conditioning systems... 

... 6.000 

o.inJU 

2.200 



1971 preference. 



10.200 





(b) Assuming the above facts are the same for 1974, the taxpayer’s 1974 item of tax 
preference under this paragraph would be determined as follows: 
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<1> <2> (3) (4) 

, Declining Straight Excess of 

Item of 1250 property balance line (2) over (3) 

depreciation depreciation 

1. Shell...—........ $10,952 $7,000 $3,952 

2. Partitions, walls, ceilings............. 5,529 8.000 None 

3. Electrical, heating and air-conditioning systems. 4,983 3,800 % 1,183 

1974 preference.........................................5.135 


(c) Accelerated depreciation on sec - 
tion 1245 property subject to a net 
lease— (1) In general. Section 57(a)(3) 
provides that, with respect to each 
item of section 1245 property (as de¬ 
fined in section 1245(a)(3)) which is 
the subject of a net lease for the tax¬ 
able year, there is to be included as an 
item of tax preference the amount by 
which the. deduction allowable for the 
taxable year for depreciation or amor¬ 
tization exceeds the deduction which 
would have been allowable for the tax¬ 
able year if the taxpayer had depreci¬ 
ated the property under the straight 
line method for each year of its useful 
life for which the taxpayer has held 
the property. Except as provided in 
paragraph (b)(l)(ii) of this section, the 
determination of the excess under sec¬ 
tion 57(a)(3) is made with respect to 
each separate item of section 1245 
property. Accordingly, where the 
amount of depreciation which would 
have been allowable with respect to 
one item of section 1245 property if 
the taxpayer had originally used the 
straight line method exceeds- the al¬ 
lowable depreciation or amortization 
with respect to such property, such 
excess may not be used to reduce the 
amount of the item of tax preference 
resulting from another item of section 
1245 property. 

(2) Separate items of property. The 
determination of what constitutes a 
separate item of section 1245 property 
must be made on the facts and circum¬ 
stances of each individual case. Such 
determination shall be made in a 
manner consistent with the principles 
expressed in paragraph (b)(2) of this 
section. 

(3) Allowable depreciation or amorti¬ 
zation. The phrase “deduction allowa¬ 
ble for the taxable year for exhaus¬ 
tion. wear and tear, obsolescence, or 
amortization'’ and references in this 
paragraph to “allowable depreciation 
or amortization” include deductions 
allowable for the taxable year under 
sections 162, 167 (including depreci¬ 
ation allowable under section 167 by 
reason of section 179), 169, 184, 185, 
212, or 611 for the depreciation or am¬ 
ortization of section 1245 property. 
Such phrase does not include depreci¬ 
ation allowable in the year in which 


the section 1245 property is disposed 
of. Amortization of certified pollution 
control facilities under section 169. 
and amortization of railroad rolling 
stock under section 184 are not to be 
treated as amortization for purposes 
of section 57(a)(3) to the extent such 
amounts are treated as an item of tax 
preference under section 57(a) (4) or 
(5) (see paragraphs (d) and (e) of this 
section). For the determination of “al¬ 
lowable depreciation or amortization” 
for taxable years in which the taxpay¬ 
er has taken no deduction, see 
§ 1.1016-3(a)(2). 

(4) Straight line method of depreci¬ 
ation. The determination of the depre¬ 
ciation which would have been allowa¬ 
ble under the straight line method 
shall be made in a manner consistent 
with paragraph (b)(4) of this section. 
Such amount shall include any 
amount allowable under section 167 by 
reason of section 179 (relating to addi¬ 
tional first-year depreciation for small 
business). 

(5) Application for partial period. If 
an item is section 1245 property for 
less than the entire taxable year or 
subject to a net lease for less than the 
entire taxable year the allowable de¬ 
preciation or. amortization includes 
only the depreciation or amortization 
for that portion of the taxable year 
during which the item was both sec¬ 
tion 1245 property and subject to a net 
lease and the amount of the depreci¬ 
ation which would have been allowa¬ 
ble under the straight line method is 
to be determined only with regard to 
such portion of the taxable year. 

(6) Net lease. Section 57(a)(3) applies 
only if the section 1245 property is the 
subject of a net lease for all or part of 
the taxable year. See § 1.57-3 for the 
determination of when an item is con¬ 
sidered the subject of a net lease. 

(7) No section 1245 and basis adjust¬ 
ment No adjustment is to be made as 
a result of the minimum tax either to 
the basis of section 1245 property or 
with respect to computations under 
section 1245. 

(8) Nonapplicability to corporations. 
Section 57(a)(3) does not apply to a 
corporation other than an electing 
small business corporation (as defined 
in section 1371(b)) and a personal 


holding company (as defined in sec¬ 
tion 542). 

(d) Amortization of certified pollu¬ 
tion control facilities—C 1) In general 
Section 57(a)(4) provides that, with re¬ 
spect to each certified pollution con¬ 
trol facility for which an election is in 
effect under section 169, there is to be 
included as an item of tax preference 
the amount by which the deduction al¬ 
lowable for the taxable year under 
such section exceeds the depreciation 
deduction which would otherwise be 
allowable under section 167. The de¬ 
termination under section 57(a)(4) is 
made with respect to each separate 
certified pollution control facility. Ac 
cordingly, where the amount of the 
depreciation deduction which would 
otherwise be allowable under section 
167 with respect to one facility ex¬ 
ceeds the allowable amortization de¬ 
duction under section 169 with respect 
to such facility, such excess may not 
be used to offset an item of tax prefer¬ 
ence resulting from another facility. 

(2) Separate facilities. The determi 
nation of what constitutes a separate 
facility must be made on the facts and 
circumstances of each individual case. 
Generally, each facility with respect 
to which a separate election is in 
effect under section 169 shall be treat¬ 
ed as a separate facility for purposes 
of this paragraph. However, if the de 
preciation or amortization which 
would have been allowable without 
regard to section 169 with respect to 
any part of a facility is based on a dif¬ 
ferent useful life, date placed in serv¬ 
ice, or method of depreciation or am¬ 
ortization from the other part or parts 
of such facility, such part is consid¬ 
ered a separate facility for purposes of 
this paragraph. For example, if a 
building constitutes a certified pollu¬ 
tion control facility and various com¬ 
ponent parts of the building have dif¬ 
ferent useful lives, each group of com¬ 
ponent parts with the same useful life 
would be treated as a separate facility 
for purposes of this paragraph. Two or 
more facilities may be treated as one 
facility for purposes of this paragraph 
where, with respect to each such facili¬ 
ty: (i) the initial amortization under 
section 169 commences on the same 
date, (ii) the facility is placed in serv¬ 
ice on the same date, (iii) the estimat¬ 
ed useful life which would be the basis 
for depreciation or amortization other 
than under section 169 has continually 
been the same, and (iv) the method of 
depreciation or amortization which 
could have been used without regard 
to section 169 could have continually 
been the same. 

(3) Amount allowable under section 
169. For purposes of the determina¬ 
tion of the amount of the deduction 
allowable under section 169, see sec- 
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tion 169 and the regulations thereun¬ 
der. Such amount, however, does not 
include amortization allowable in the 
year in which the pollution control fa¬ 
cility is disposed of. 

(4) Otherwise allowable deduction, 

(i) The determination of the amount 
of the depreciation deduction other¬ 
wise allowable under section 167 is 
made as if the taxpayer had depreciat¬ 
ed the property under section 167 for 
each year of its useful life for which 
the property has been held. This 
amount may be determined under 
§ 1.167(aMll)(c) if the property is eli¬ 
gible property (as defined in 
§ 1.167(a)-ll(b)(2» and, during the 
taxable year in which the property 
was first placed in service, the taxpay¬ 
er— 

(a) Has made an election under 
§ 1.167<aMl(f) with respect to eligible 
property first placed in service in such 
taxable year, or 

( b ) Has placed no eligible property in 
service other than property described 
in § 1.167(a)-ll(b)(5) (fii), (iv), or (v). 

The amount determined pursuant to 
the preceding sentence shall be deter¬ 
mined as if the taxpayer had depreci¬ 
ated the property in accordance with 
§1.167(a)-ll for all years to which 
such section applies and during which 
the taxpayer held the property. This 
amount may be determined under 
§ 1.167<a)-12(a><5) if the property is 
qualified property (as defined in § 1. 
167(a)-12 (a)(3)) and the taxpayer has 
made an election with respect to such 
property under § 1.167(a)-12(e). If the 
taxpayer has made an election under 
§ 1.167(aM2(f)(l) for a taxable year 
ending before January 1, 1971, this 
amount shall be determined for such 
year in accordance with such election. 
For purposes - of this determination, 
any method selected by the taxpayer 
which would have been permissible 
under section 167 for such taxable 
year, including accelerated methods, 
may be used. Any additional amount 
which would have been allowable by 
reason of section 179 (relating to addi¬ 
tional first-year depreciation for small 
business) may be included provided 
such amount is reflected in the deter¬ 
mination made under this paragraph 
in subsequent years. 

(ii) If a deduction for depreciation 
has not been taken by the taxpayer in 
any taxable year under section 167 
with respect to the facility- 

fa) There is to be used the useful life 
and salvage value which would have 
been proper under section 167. 

(b) Such useful life and salvage 
value is determined by taking into ac¬ 
count for each taxable year the same 
facts and circumstances as would have 
been taken into account if the taxpay¬ 
er had used such method throughout 
the period the property has been held, 
and 
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(c) The date the property is placed 
in service is, for purposes of this sec¬ 
tion, deemed to be the first day of the 
first month for which the amortiza¬ 
tion deduction is taken with respect to 
the facility under section 169. 

If, prior to the date amortization 
begins under section 169, a deduction 
for depreciation has been taken by the 
taxpayer in any taxable year under 
section 167 with respect to the facility, 
the useful life, salvage value, etc., used 
for that purpose is deemed to be the 
appropriate useful life, salvage value, 
etc., for purposes of this paragraph, 
with such adjustments as are appro¬ 
priate in light of the facts and circum¬ 
stances which would have been taken 
into account since the time the last 
such depreciation deduction was 
taken, unless it is established by clear 
and convincing evidence that some 
other useful life, salvage value, or date 
the property is placed in service is 
more appropriate. 

(iii) For purposes of section 57(a)(4) 
and this paragraph, if the deduction 
for amortization or depreciation which 
would have been allowable had no 
election been made under section 169 
would have been— 

(а) An amortization deduction based 
on the term of a leasehold or 

(б) A depreciation deduction deter¬ 
mined by reference to section 611, 

such deduction is to be deemed to be a 
deduction allowable under section 167. 

(iv) If a facility is subject to amorti¬ 
zation under section 169 for less than 
the entire taxable year, the otherwise 
allowable depreciation deduction 
under section 167 shall be determined 
only with regard to that portion of the , 
taxable year during which the election 
under section 169 is in effect. 

(v) If less than the entire adjusted 
basis of a facility is subject to amorti¬ 
zation under section 169, the other¬ 
wise allowable depreciation deduction 
under section 167 shall be determined 
only with regard to that portion of the 
adjusted basis subject to amortization 
under section 169. 

(5) No section 1245 and basis adjust¬ 
ment No adjustment is to be made as 
a result of the minimum tax either to 
the basis of a certified pollution con¬ 
trol facility or with respect to compu¬ 
tation under sections 1245. 

(6) Relationship to section 57(a)(3). 
See paragraph (c)(3) with respect to 
an adjustment in the amount treated 
as amortization under that provision 
where both paragraphs (3) and (4) of 
section 57(a) are applicable to the 
same item of property. 

(7) Example. The principles of this 
paragraph may be illustrated by the 
following example: • 

Example. A calendar year taxpayer has a 
certified pollution control facility on which 
an election is in effect under section 169 


40473 


commencing with January 1, 1971. No part 
of the facility is section 1250 property. The 
original basis of the facility is $100,000 of 
which $75,000 constitutes amortizable basis. 
The useful life of the facility is 20 years. 
The taxpayer depreciates the $25,000 por¬ 
tion of the facility which is not amortizable 
basis under the double declining method 
and began taking depreciation on January 1, 
1971. 

(a) The taxpayer’s 1971 item of tax prefer¬ 
ence under this paragraph would be deter¬ 
mined as follows: 


1. Amortization deduction $ 15.000 

2. Depreciation deduction on amortiza¬ 
ble basis (double declining method). 7,500 

1971 preference (excess of 1 over 2) 7.500 


(b) If the taxpayer terminated his election 
under section 169 in 1972 effective as of 
July 1, 1972, the taxpayer’s 1972 item of tax 
preference would be determined as follows: 

1. Amortization deduction.... $7,500 

2. Depreciation deduction on amortiza¬ 
ble basis: 

Pull year ($75,000 (original basis) 
less $7,500 ("depreciation” to 1-1- 
72) equals adjusted basis of 
$67,500: multiplied by 0.10 (double 


declining rate)).....___ 6.750 

Portion of full year's depreciation 
attributable to amortization period 
(one-half)--3.375 

1972 preference (excess of 1 over 2) 4.125 


(e) Amortization of railroad rolling 
stock— (1) In general Section 57(a)(5) 
provides that, with respect to each 
unit of railroad rolling stock for which 
an election is in effect under section 
184, there is to be included as an item 
of tax preference the amount by 
which the deduction allowable for the 
taxable year under such section ex¬ 
ceeds the depreciation deduction 
which would otherwise be allowable 
under section 167. The determination 
under section 57(a)(5) is made with re¬ 
spect to each separate unit of rolling 
stock. Accordingly, where the amount 
of the depreciation deduction which 
would otherwise be allowable under 
section 167 with respect to one unit 
exceeds the allowable amortization de¬ 
duction under section 184 with respect 
to such unit, such excess may not be 
used to offset an item of tax prefer¬ 
ence resulting from another unit. 

(2) Separate units of rolling stock. 
The determination of what constitutes 
a separate unit of rolling stock must 
be made on the facts and circum¬ 
stances of each individual case. Such 
determination shall be made in a 
manner consistent with the manner in 
which the comparable determination 
is made with respect to separate certi¬ 
fied pollution control facilities under 
paragraph (d) (2) of this section. 

(3) Amount allowable under section 
184. For purposes of the determina¬ 
tion of the amount of the deduction 
allowable under section 184, see sec¬ 
tion 184. Such amount, however, does 
not include amortization allowable in 
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the year in which the rolling stock is 
disposed of. 

(4) Otherwise allowable deduction. 
The determination of the amount of 
the depreciation deduction otherwise 
allowable under section 167 is to be 
made in a manner consistent with the 
manner in which the comparable de¬ 
duction with respect to certified pollu¬ 
tion control facilities is determined 
under paragraph (d)(4) of this section. 

(5) No section 1245 or basis adjust¬ 
ment. No adjustment is to be made as 
a result of the minimum tax either to 
the basis of a unit of railroad rolling 
stock or with respect to computations 
under section 1245. 

(6) Relationship to section 57(a)(3). 
See paragraph (c)(3) of this section 
with respect to an adjustment in the 
amount treated as amortization under 
that provision where both paragraphs 

(3) and (5) of section 57(a) are applica¬ 
ble to the same item. 

(f) Stock options—(1) In general 
Section 57(a)(6) provides that with re¬ 
spect to each transfer of a share of 
stock pursuant to the exercise of a 
qualified stock option or a restricted 
stock option, there shall be included 
by the transferee as an item of tax 
preference the amount by which the 
# fair market value of the share at the 
time of exercise exceeds the option 
price. The stock option item of tax 
preference is subject to tax under sec¬ 
tion 56(a) in the taxable year of the 
transferee in which the transfer is 
made. 

(2) Definitions. See generally 
§ 1.421-7 (e), (f), and (g) for the defini¬ 
tions of “option price f “ “exercise,” and 
“transfer/' respectively; however, in 
the case of a transfer of a share of 
stock pursuant to the exercise of a 
qualified stock option or a restricted 
stock option after the death of an em¬ 
ployee by the estate of the decedent 
(or by a person who acquired the right 
to exercise such option by bequest or 
inheritance or by reason of the death 
of the decedent), the term “option 
price” shall, for purposes of this para¬ 
graph, include both the consideration 
paid by the estate (or such person) for 
such share of stock and so much of 
the basis of the option as is attributa¬ 
ble to such share of stock. For the 
definition of a qualified stock option 
see section 422(b) and § 1.422-2. For 
the ^definition of a restricted stock 
option see section 424(b) and § 1.424-2. 
The definitions and special rules con¬ 
tained in section 425 and the regula¬ 
tions thereunder are applicable to this 
paragraph. 

(3) Fair market value. In accordance 
with the principles of section 83(a)(1), 
the fair market value of a share of 
stock received pursuant to he exercise 
of a qualified or restricted stock 
option is to be determined without 
regard to restrictions (other than non¬ 
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lapse restrictions within the meaning 
of §1.83-3(h)). Notwithstanding any 
valuation date given in section 
83(a)(1), for purposes of this section, 
fair market value is determined as of 
the date the option is exercised. 

(4) Foreign source options. In the 
case of an option attributable to 
sources within any foreign country or 
possession, see section 58(g) and § 1.58- 
8 . 

(5) Inapplicability in certain cases. 

(i) Section 57(a)(6) is inapplicable if 
during the same taxable year in which 
stock is transferred pursuant to the 
exercise of an option, the transferee 
makes a disposition (within the mean¬ 
ing of section 425(c)) of such stock. In 
the case of a nonresident alien, section 
57(a)(6) is inapplicable to the extent 
the stock option is attributable (in ac¬ 
cordance with the principles of sec¬ 
tions 861 through 863 and the regula¬ 
tions thereunder) to sources without 
the United States. 

(ii) Section 57(a)(6) is inapplicable if 
section 421(a) does not apply to the 
transfer because of employment re¬ 
quirements of section 422(a)(2) or sec¬ 
tion 424(a)(2). 

(6) Proportionate applicability. 
Where, by reason of section 422 (b)(7) 
and (c)(3) (relating to percentage own- 
ership limitations), only a portion of a 
transfer qualifies for application of 
section 421, the fair market value and 
option price shall be determined only 
with regard to that portion of the 
transfer which so qualifies. 

(7) No basis adjustment. No adjust¬ 
ment shall be made to the basis of the 
stock received pursuant to the exercise 
of a qualified or restricted stock 
option as a result of the minimum tax. 

(g) Reserves for losses on bad debts 
of financial institutions— (1) In gener¬ 
al. Section 57(a)(7) provides that, in 
the case of a financial institution to 
which sections 585 or 593 (both relat¬ 
ing to reserves for losses on loans) ap¬ 
plies. there shall be included as an 
item of tax preference the amount by 
which the deduction allowable for the 
taxable year for a reasonable addition 
to a reserve for bad debts exceeds the 
amount that would have been allowa¬ 
ble had the institution maintained its 
bad debt reserve for all taxable years 
on the basis of the institution’s actual 
experience. 

(2) Taxpayers covered. Section 
57(a)(7) applies only to an institution 
(or organization) to which section 585 
or 593 applies. See sections 585(a) and 
593(a) and the regulations thereunder 
for a description of those institutions. 

(3) Allowable deduction. For pur¬ 
poses of this paragraph, the amount of 
the deduction allowable for the tax¬ 
able year for a reasonable addition to 
a reserve for bad debts is the amount 
of the deduction allowed under section 


166(c) by reference to sections 585 or 
593. 

(4) Actual experience, (i) For pur¬ 
poses of this paragraph, the determi¬ 
nation of the amount which would 
have been allowable had the institu¬ 
tion maintained its reserve for bad 
debts on the basis of actual experience 
is the amount determined under sec¬ 
tion 585(b)(3)(A) and the regulations 
thereunder. For this purpose, the be¬ 
ginning balance for the first taxable 
year ending in 1970 is the" amount 
which bears the same ratio to loans 
outstanding at the beginning of the 
taxable year as (a) the total bad debts 
sustained during the 5 preceding tax¬ 
able years, adjusted for recoveries of 
bad debts during such period, bears to 
(6) the sum of the loans outstanding 
at the close of such 5 taxable years. 
The taxpayer may, however, select a 
more appropriate balance based on its 
actual experience during a shorter 
period subject to the approval of the 
district director upon examination of 
the return provided there are unusual 
circumstances which indicate that 
such period is more indicative of the 
taxpayer’s actual loss experience. Any 
such selection and approval shall be 
made in a manner consistent with the 
selection and approval of a bad debt 
reserve method under §1.166-l(b). In 
the case of an institution which has 
been in existence for less than 5 tax¬ 
able years as of the beginning of the 
first taxable year ending in 1970, the 
above formula for determining the be- 
• ginning balance is applied by substi¬ 
tuting the number of taxable years for 
which the institution has been in exis¬ 
tence as of the beginning of the tax¬ 
able year for “5” each time it appears. 
If any taxable year utilized in the 
above formula for determining the be¬ 
ginning balance is a short taxable year 
the amount of th£ bad debts, adjusted 
for recoveries, for such taxable year is 
modified by dividing such amount by 
the number of days in the taxable 
year and multiplying the resulting 
amount by 365. The beginning balance 
for any subsequent taxable year is the 
amount of the beginning balance of 
the preceding taxable year, decreased 
by bad debt losses during such year, 
increased by recoveries of bad debts 
during such year and increased by the 
lower of the maximum amount deter¬ 
mined under section 585(b)(3)(A) for 
such year or the amount of the deduc¬ 
tion allowed for such year. The appli¬ 
cation of this subdivision (i) may be il¬ 
lustrated by the following example: 

Example. The Y Bank, a calendar year 
taxpayer, uses the reserve method of 
acounting for bad debts. On December 31, 
1969, Y determines the balance of its re¬ 
serve for bad debts to be $70,000 under the 
percentage method. On the same date Y’s 5- 
year moving average is $52,000. Y incurs net 
bad debt losses (bad debt losses less recover¬ 
ies of bad debts) of $3,000 for each of the 
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years 1970, 1971, and 1972, which it charges 
to its reserve for bad debts. Y's 6-year 
moving averages computed under section 
585<bX3XA) at the close of 1970. 1971, and 


1972 are $50,000, $49,000. and $51,000, re¬ 
spectively. Y’s preference items are comput¬ 
ed as follows based upon additional facts as¬ 
sumed: 




1970 

1971 

1972 

1. Bad debt reserve—percentage method: 

(a) Balance beginning of year (closing balance prior year)_ 

<h) Net bad debts charged to reserve. 

$70,000 

3.000 

$70,000 

3.000 

$68,000 

3.000 



(c) Subtotal.. . 


67.000 

3.000 

67.000 

1.000 

65,000 

4.000 

(d) Deduction allowed.... 




(e) Balance end of year. 


70.000 

52,000 

3,000 

68.000 

50.000 

3.000 

69,000 

48.000 

3.000 

2. Bad debt reserve—"actual experience": 

(a) Beginning balance (for 1970. 5-year moving average: for other 
years, closing balance Drior vear)„. 

(b) Net bad debts charged to reserve. 

— 

fr) Subtotal_____ 


49.000 

1.000 

3.000 

1.000 

47.000 

2.000 

1.000 

1,000 

45.000 

6,000 

4,000 

4.000 

(d) Maximum amount under section 585 (b)(3)(A) (6-year moving 
average minus (c)) _ _ _ _ 

(e) Deduction allowed (line 1(d)) . . . 


(f) Lower of (d) or (e) __................_.... 




(g) Closing balance (line (c) + (f))... . 


50.000 

3,000 

1.000 

48.000 

1.000 

2.000 

49.000 

4.000 

6.000 

3. Preference item under section 57(aX7>: 

(a) Deduction allowed.. 


(b) Maximum amount under section 585(bX3XA).. 

— 

(c) Preference item (excess of (a) over (h))... 


2.000 

o 

o 





(ii) In the case of a new institution 
whose first taxable year ends after 

year see section 1016 and the regula¬ 
tions thereunder. 


1969, its beginning balance for its re¬ 
serve for bad debts, for purposes of 
this paragraph, is zero and its reason¬ 
able addition to the reserve for such 
taxable year is determined on the 
basis of the actual experience of simi¬ 
lar institutions located in the area 
served by the taxpayer. 

(h) Depletion— Cl) In general Sec¬ 
tion 57(a)(8) provides that with re¬ 
spect to each property (as defined in 
section 614), there is to be included as 
an item of tax preference the amount 
by which the deduction allowable for 
the taxable year under section 611 for 
depletion for the property exceeds the 
adjusted basis of the property at the 
end of the taxable year (determined 
without regard to the depletion deduc¬ 
tion for that taxable year). The deter¬ 
mination under section 57(a)(8) is 
made with respect to each separate 
property. Thus, for example, if one 
mineral property has an adjusted basis 
remaining at the end of the taxable 
year, such basis may not be used to 
reduce the amount of an item of tax 
preference resulting from another 
mineral property. 

(2) Allowable depletion. For the de¬ 
termination of the amount of the de¬ 
duction for depletion allowable for the 
taxable year see section 611 and the 
regulations thereunder. 

(3) Adjusted basis. For the determi¬ 
nation of the adjusted basis of the 
property at the end of the taxable 


(4) No basis adjustment No adjust¬ 
ment is to be made to the basis of 
property subject to depletion as a 
result ot the minimum tax. 

(i) Capital pains—(1) Taxpayers 
other than corporations. Section 
57(a)(9)(A) provides that, in the case 
of a taxpayer other than a corpora¬ 
tion. there is to be included as an item 
of tax preference one-half of the 
amount by which the taxpayer’s net 
long-term capital gain for the taxable 
year exceeds the taxpayer’s net short¬ 
term capital loss for the taxable year. 
For this purpose, for taxable years be¬ 
ginning after December 31, 1971, the 
taxpayer’s net long-term capital gain 
does not include an amount equal to 
the deduction allowable under section 
163 (relating to interest expense) by 
reason of subsection (d)(1)(C) of that 
section, and the excess described in 
the preceding sentence is reduced by 
an amount equal to the reduction of 
disallowed interest expense by reason 
of section 163(d)(2)(B). Furthermore, 
the net long-term capital gain of an 
estate or trust does not include capital 
gains described in section 642(c)(4). In¬ 
cluded in the computation of the tax¬ 
payer’s capital gains item of tax pref¬ 
erence are amounts reportable by the 
taxpayer as distributive shares of gain 
or loss from partnerships, estates or 
trusts, electing small business corpora¬ 
tions, common trust funds, etc. See 
section 58 and the regulations there¬ 


under with respect to the above enti¬ 
ties. 

Example . For 1971, A, a calendar year in¬ 
dividual taxpayer, recognized $50,000 from 
the sale of securities held for more than 6 
months. In addition, A received a $15,000 
dividend from X Fund, a regulated invest¬ 
ment company, $12,000 of which was desig¬ 
nated as a capital gain dividend by the com¬ 
pany pursuant to section 852(b)(3)(C). The 
AB partnership recognized a gain of $20,000 
from the sale of section 1231 property held 
by the partnership. The AB partnership 
agreement provides that A is entitled to 50 
percent of the income and gains of the part¬ 
nership. A had net short-term capital loss 
for the year of $10,000. A’s 1971 capital 
gains item of tax preference is computed as 
follows: 

Capital gain recognized from securities... $50,000 

Capital gain dividend from regulated in¬ 
vestment company_ 12.000 

Distributive share of partnership capital 
gain- 10.000 

Total net long-term capital gain_ 72.000 

less: net short-term capital loss_ (10.000) 


Excess of net long-term capital gain over 
net short-term capital loss.... 62,000 


One-half of above excess__ 31.000 


(2) Corporations. (i) Section 
57(a)(9)(B) provides that in the case of 
corporations there is to be included as 
an item of tax preference with respect 
to a corporation’s net section 1201 gain 
an amount equal to the product ob¬ 
tained by multiplying the excess of 
the net long-term capital gain over the 
net short-term capital loss by a frac¬ 
tion. The numerator of this fraction is 
the sum of the normal tax rate and 
the surtax rate under section 11 minus 
the alternative tax rate under section 
1201(a) for the taxable year, and the 
denominator of the fraction is the sum 
of the normal tax rate and the surtax 
rate under section 11 for the taxable 
year. Included in the above computa¬ 
tion are amounts reportable by the 
taxpayer as distributive shares of gain 
or loss from partnerships, estates or 
trusts, common trust funds, etc. In 
certain cases the amount of the net 
section 1201 gain which results in pref¬ 
erential treatment will be less than 
the amount determined by application 
of the statutory formula. Therefore, 
in lieu of the statutory formula, the 
capital gains item of tax preference 
for corporations may in all cases be de¬ 
termined by dividing— 

(а) The amount of tax which would 
have been imposed under section 11 if 
section 1201(a) did not apply minus— 

(б) The amount of the taxes actually 
imposed 

by the sum of the normal tax rate plus 
the surtax rate under section 11. In 
case of foreign source capital gains 
and losses which are not taken into ac- 
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count pursuant to sections 58(g)(2)(B) 
and 1.58-8, the amount determined in 
the preceding sentence shall be multi¬ 
plied by a fraction the numerator of 
which is the corporation’s net section 
1201 gain without regard to such gains 
and losses which are not taken into ac¬ 
count and the denominator of which is 
the corporation’s net section 1201 
gain. The computation of the corpo¬ 
rate capital gains item of tax prefer¬ 
ence may be illustrated by the follow¬ 
ing examples: 

Example (J). For 1971. A, a calendar year 
corporate taxpayer, has ordinary income of 
$10,000 and net section 1201 gain of $50,000. 
none of which is subsection (d) gain (as de¬ 
fined in sec. 1201(d)) and none of which is 
attributable to foreign sources. A's 1971 cap¬ 
ital gain item of tax preference may be com¬ 
puted as follows: 


1. Tax under section 11: 

Normal lax (0.22 > $60.000).. $13,200 

Surtax (0.26x $35.000).. 9.100 


22.300 

2. Tax under secUon 1201(a) Normal tax 
on ordinary Income (0.22 x $10.0002.200 
Tax on net section 1201 

gain (0.30 x $50.000)_ 15,000 17,200 


by sections 11 and 1201(a). the capital 
gains item of tax preference may be 
computed in accordance with subdivi¬ 
sion (i) of this subparagraph except 
that, in lieu of references to section 
11. there is to be substituted the sec¬ 
tion which imposes the tax compara¬ 
ble to the tax imposed by section 11 
and, in lieu of references to section 
1201(a), there is to be substituted the 
section which imposes the alternative 
or special tax applicable to the capital 
gains of such corporation. 

(iii) For purposes of this paragraph, 
where the net section 1201 gain is not 
in any event subject to the tax compa¬ 
rable to the normal tax and the surtax 
under section 11. such as in the case of 
regulated investment companies sub¬ 
ject to tax under subchapter M, such 
comparable tax shall be computed as 
if it were applicable to net section 1201 
gain to the extent such gain is subject 


to the tax comparable to the alterna¬ 
tive tax under section 1201(a). Thus, 
in the case of a regulated investment 
company subject to tax under sub¬ 
chapter M, the tax comparable to the 
normal tax and the surtax would be 
the tax computed under section 
852(b)(1) determined as if the amount 
subject to tax under section 852(b)(3) 
were included in investment company 
taxable income. The principles of this 
subdivision (iii) may be illustrated by 
the following example: 

Example. M, a calendar year regulated in 
vestment company. In 1971, has investment 
company taxable income (subject to tax 
under sec. 852(b)(1)) of $125,000 and net 
long-term capital gain of $800,000. M com 
pany has no net short-term capital loss but 
has a deduction for dividends paid (deter 
mined with reference to capital gains only» 
of $700,000, M s 1971 capital gains item of 
tax preference is computed as follows: 


1. Section 852(6X1) tax computed as If It were applicable to all 
Income including capital gains: 

Amount subject to section 852(bXl).......... $125,000 

Net section 1201 gain_................ $800,000 

Less: Dividends paid deduction..... 700.000 


Net section 1201 gain subject to tax at the company level.—.— 100.000 


225.000 


Normal tax (0.22 x $225.000)------- $49,500 

Surtax (0.26 x 200.000).......... 52.000 


101,500 


2. Tax comparable to section 1201(a) tax section 852(b)(1) tax: 

Normal tax (0.22x 125.000).......... $27,500 

Surtax (0.26x100.000)------ 26.000 $53,500 


Section 852(b)(3) tax <0.30x 100.000)____—... 30.000 

- $83,500 




4. Normal tax rate plus surtax rate.......—...... .48 

5. Capital gains preference (line 3 divided by line 4) .—~.... 37.500 


3. Excess______ 5.100 


4. Normal tax rate plus surtax rate. .48 

5. Capital gains preference (line 3 divid¬ 
ed by line 4)_ 10.625 

Example (2). For 1971. A, a calendar year 
corporate taxpayer, has a loss from oper¬ 
ations of $30,000 and net section 1201 gain 
of $150,000, none of which is subsection (d) 
gain (as defined in sec. 1201(d)) and none of 
which is attributable to foreign sources. A’s 
1971 capita] gain item of tax preference may 
be computed as foUows: 

1. Tax under section 11: 

Normal tax (0.22 x$120.000).. $26,400 

Surtax (0.26x$95,000) _.... 24.700 

51.100 

2. Tax under section 1201(a) 

Normal tax on ordinary 

income ........ None 

Tax on net section 1201 

gain (0.30x$ 150,000)_ 45,000 45,000 


3. Excess.. .... 6.100 

4. Normal tax rate plus surtax rate.. .48 

5. Capital gain preference (line 3 divided 

by line 4).. 12.708 

(ii) In the case of organizations sub¬ 
ject to the tax imposed by section 
511(a). mutual savings banks conduct¬ 
ing a life insurance business (see sec. 
594), life insurance companies (as de¬ 
fined in sec. 801), mutual insurance 
companies to which part II of sub¬ 
chapter L applies, insurance compa¬ 
nies to which part III of subchapter L 
applies, regulated investment compa¬ 
nies subject to tax under part I of sub¬ 
chapter M, real estate investment 
trusts subject to tax under part II of 
subchapter M, or any other corpora¬ 
tion not subject to the taxes imposed 


(iv) For the computation of the capi¬ 
tal gains item of tax preference in the 
case of an electing small business cor¬ 
poration (as defined in sec. 1371(b)), 
see section 1.58-4(c). 

(3) Nonresident aliens , foreign cor¬ 
porations. In the case of a nonresident 
alien individual or foreign corporation, 
there shall be included in computing 
the capital gains item of tax prefer¬ 
ence under section 57(a)(9) only those 
capital gains and losses included in the 
computation of income effectively con¬ 
nected with the conduct of a trade or 
business within the United States as 
provided in section 871(b) or 882. 

§ 1.57-2 l Reserved! 

§1.57-3 [Reserved] 

§ 1.57-4 Limitation on amounts treated as 
items of tax preference for taxable 
years beginning before January 1, 1976. 


(a) In general. If in any taxable year 
beginning before January 1, 1976, a 
taxpayer has deductions in excess of 
gross income and all or a part of any 
item of tax preference described in 
§ 1.57-1 results in no tax benefit due to 
modifications required under section 
172(c) or section 172(b)(2) in comput¬ 
ing the amount of the net operating 
loss or the net operating loss to be car¬ 
ried to a succeeding taxable year, 
then, for purposes of section 56(a)(1). 
the sum of the items of tax preference 
determined under section 57(a) (and 
§ 1.57-1) is to be limited as provided in 
paragraph (b) of this section. 

(b) Limitation. The sum of the 
items of tax preference, for purposes 
of section 56(a)(1) and § 1.56-l(a), is 
limited to an amount determined 
under subparagraphs (1) and (2) of 
this paragraph. 
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(1) Loss year. If the taxpayer has no 
taxable income for the taxable year 
without regard to the net operating 
loss deduction, the amount of the limi¬ 
tation is equal to— 

(1) In cases where the taxpayer does 
not have a net operating loss for the 
taxable year, the amount of the re¬ 
computed income (as defined in para¬ 
graph (c) of this section) or 

(ii) In cases where the taxpayer has 
a net operating loss for the taxable 
year, the amount of the net operating 
loss (expressed as a positive amount) 
increased by the recomputed income 
or decreased by the recomputed loss 
for the taxable year (as defined in 
paragraph (c) of this section. 

plus the amount of the taxpayer’s 
stock option item of tax preference (as 
described in § 1.57-l(f». 

(2) Loss carryover and carryback 
years. Except in cases to which subpar¬ 
agraph (l)(ii) of this paragraph ap¬ 
plies, if, in any taxable year to which a 
net operating loss is carried, a capital 
gains deduction is disallowed under 
section 172(b)(2) in computing the 
amount of such net operating loss 
which may be carried to succeeding 
taxable years, the amount of the limi¬ 
tation is equal to the amount, if any, 
by which the sum of the items of tax 
preference (computed with regard to 
subparagraph (l)(i) of this paragraph) 
exceeds the lesser of— 

(i) The amount by which such loss is 
reduced because of a disallowance of 
the capital gains deduction in such 
taxable year, or 

(ii) The capital gains deduction. 

The amount determined pursuant to 
the preceding sentence shall be in¬ 
creased by the amount, if any. that 
such reduction is attributable to that 
portion of such a net operating loss 
described in section 56(b)(1)(B) and 
§ 1.56-2(a)(2) (relating to excess tax 
preferences). 

(c) Recomputed income or loss. For 
purposes of this section, the phrase 
recomputed income or loss” means 
the taxable income or net operating 
loss for the taxable year computed 
without regard to the amounts de¬ 
scribed in § 1.57-1 except paragraph 
(i)(2) of that section (relating to corpo¬ 
rate capital gains) and without regard 
to the net operating loss deduction. 
For this purpose, the reference to the 
amounts described in § 1.57-1 is a ref¬ 
erence to that portion of the deduc¬ 
tion allowable in computing taxable 
income under the appropriate section 
equal to the amount which is deter¬ 
mined in each paragraph of § 1.57-1. 
For example, the amount described in 
§1.57-l(h) (relating to excess of per¬ 
centage depletion over basis) is that 
portion of the deduction allowable for 
depletion under section 611 which is 
equal to the amount determined under 
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§ 1.57-l(h). For purposes of this para¬ 
graph, the amount described in § 1.57- 
l(i)(l) (relating to capital gains) is to 
be considered as the amount of the de¬ 
duction allowable for the taxable year 
under section 1202. 

(d) Determination of preferences re - 
duced. When, pursuant to paragraph 
(b)(1) of this section, the sum of the 
items of tax preference (determined 
without regard to this section) are re¬ 
duced, such reduction is first consid¬ 
ered to be from the capital gains item 
of tax preference (described in § 1.57- 
KiXl)) and each item of tax prefer¬ 
ence relating to a deduction disallowed 
in computing the net operating loss 
pursuant to section 172(d), pro rata. 
The balance of the reduction, if any, is 
considered to be from the remaining 
items of tax preference, pro rata. For 
purposes of this subparagraph, deduc¬ 
tions not attributable to the taxpay¬ 
er’s trade or business which do not 
relate to items of tax preference are 
considered as being applied in reduc¬ 
ing gross income not derived from 
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such trade or business before such de¬ 
ductions which do relate to items of 
tax preferences. 

(e) Examples. The principles of this 
section may be illustrated by the fol¬ 
lowing examples in each of which the 
deduction for the personal exemption 
is disregarded and the taxpayer is an 
individual who is a calendar year tax¬ 
payer. 

Example U). The taxpayer has the follow¬ 
ing items of income and deduction for 1970: 

Gross Income (all business income) $120,000 

Deductions: 

Nonbusiness deductions- 30.000 

Items of tax preference (excess ac¬ 
celerated depreciation on real 
property held in taxpayer's busi¬ 
ness)......80.000 

Other business deductions-... 50.000 

Based on the above figures, the taxpayer 
has a net operating loss of $10,000 (business 
deductions of $130,000 less business income 
of $120,000, the nonbusiness deductions 
having been disallowed by reason of section 
172(d)(4)). The limitation on the amount 
treated as items of tax preference is com¬ 
puted as follows: 


Tax preferences__—---- $80,000 


Net operating loss.______—..,.—-- $10,000 

Recomputed income or loss: 

Gross Income_______ $ 120.000 

Deductions other than tax preference Items.....—. 80.000 


Recomputed income-..------- 40,000 


Sum of net operating loss and recomputed income- 50.000 

Stock options preference —........----- 0 


Limitation..._______...._.....---.... 50.000 


Thus, the minimum tax computed under section 56(a) would be 10 percent of $20,000 (items 
of tax preference of $50,000 less the minimum tax exemption of $30,000), $1,000 of which 
would be deferred tax liability pursuant to section 56(b). 

Example ( 2 ). Assume the same facts as in example (1) except that the other business 
deductions are $130,000. resulting in a net operating loss of $90,000. The limitation on the 
amount treated as items of tax preference is computed as follows: 

Tax preferences --- $80,000 


Net operating k*s,____.._________$90,000 

Recomputed income or loss: 

Gross income___ $120,000 

Deductions other than tax preference items. 160.000 


(40.000) 

Disallowance of nonbusiness deductions under sec. 172(d)___ 30.000 


Recomputed loss....................... 10.000 


Net operating loss less recomputed loss____ _ _ 80.000 

Stock options preference........... ’ o 


Limitation..-—......—____ _ , , _ _ 80.000 


Thus, the minimum tax computed under section 56(a) would be 10 percent of $50,000 (items 
of tax preference of $80,000 less the minimum tax exemption of $30,000), all of which will 
be deferred tax liability pursuant to section 56(b). 

Example (J). The taxpayer has the following items of income and deduction for 1970: 
Gross income (all from business): 

Ordinary.....___...________________ 

Net section 1201 gains. 

Deductions: 

Items of tax preference: 

Excess amortization of certified pollution control facilities______ $45,000 

Capital gains deduction___.................. 60.000 


Other business deductions 


$50,000 

120.000 

105.000 

75,000 
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In addition, the taxpayer has a $55,000 item of tax preference resulting from qualified stock 
options. Based on the above figures, the taxpayer has no taxable income and no net operat¬ 
ing loss as the capital gains deduction is dissallowed in determining the net operating loss 
pursuant to section 172(d). The limitation on the amount treated as items of tax preference 
is computed as follows: 

Tax preferences......._..................... $160,000 


Net operating loss.....,..........„. 0 

Recomputed income or loss: 

Gross income.......................................$170,000 

Deductions other than tax preference items.... 75.000 


Recomputed income...___...._............ $95,000 

Plus: Stock options preference...~.—---- 55.000 


limitation________—--...- 150,000 

Thus, the minimum tax computed under section 56 would be 10 percent of $120,000 (items 
of tax preference of $150,000 less the minimum tax exemption of $30,000). 


Example (4). Assume the same facts as in 
example (3) except that the taxpayer has a 
net operating loss carryover from 1969 of 
$60,000. The taxpayer has $160,000 of tax 
preferences which are limited to $150,000 
pursuant to § 1.57-4(b)(l). In order to deter¬ 
mine the amount of the 1969 net operating 
loss which remains as a carryover to 1971. 
the 1970 taxable income is redetermined in 
accordance with section 172(bX2) and the 
regulations thereunder, as follows: 

Gross income—1970____ $170,000 

Deductions: 

Capital gains deduction 
disallowed Business 

deductions.. $120,000 120,000 


Taxable Income for section 
172(b)(2)_ 50,000 

Thus, the 1969 net operating loss which re¬ 
mains as a carryover to 1971 is $30,000. Pur¬ 
suant to paragraph (b)(2) of this section, 
the limitation on the amount treated as 
items of tax preference is computed as fol¬ 
lows: 


Items of tax preference computed with 
regard to 5 l- 57 - 4 (bMl) (per example 

(3)).......... $150,000 

Less: Lesser of capital gains deduction 
($60,000) or amount of reduction in 
carryover due to its disallowance 
($50.000)_____ 50.000 


Limitation____ 100,000 


Thus, the minimum tax computed under 
section 56 would be 10 percent of $70,000 
(items of tax preference of $100,000 less the 
minimum tax exemption of $30,000). 

Example (5). The taxpayer has the follow¬ 
ing items of income and deduction for the 
taxable year 1970 without regard to any net 
operating loss deduction: 


Gross income (all from 
business) 

Ordinary __ $50,000 

Net section 1201 gain. . 40,000 

_ $90,000 

Deductions: 

Capital gains deduction. 20.000 


Medical expenses ($4,100 
actually paid but 
allowable only to the 
extent in excess of 3 
percent of adjusted 
gross income of $70,000). 2.000 

Other itemized 

deductions. 40.000 

_ 62,000 


Taxable Income (before net operat¬ 
ing loss deduction)___........... 28.000 


In addition, the taxpayer has an item of tax 
preference of $35,000 resulting from quali¬ 
fied stock options. In 1973, the taxpayer has 
a net operating loss of $60,000 (no portion 
of which is attributable to excess tax prefer¬ 
ences pursuant to § 1.56-2) which is carried 
back to 1970 resulting in no taxable income 
in 1970. In order to determine the amount 
of the 1973 net operating loss which re¬ 
mains as a carryover to 1971, the 1970 tax¬ 
able income is redetermined, in accordance 
with section 172(b)(2) and the regulations 
thereunder, as follows: 


Gross income......... $90,000 

Deductions: 

Capital gains deduction 

disallowed. 

Medical expeases ($4,100 
actually paid but 
allowable only to the 
extent in excess of 3 
percent of adjusted 
gross income of $90,000). $1,400 

Other itemized 

deductions..............^..... 40,000 

_ $41,400 

Taxable income for section 
172(bX2)___ 48,600 

The limitation on the amount treated as 

items of tax preference is computed as fol¬ 

lows: 

Items of tax preference: 

Capita] gains... $20,000 

Stock options__ 35.000 


55.000 

Less: 

Lesser of capital gains deduction 
($20,000) or amount of reduction 
in carryover due to its disallow¬ 
ance ($20,600)___ (20,000) 


Limitation...... 35.000 


Thus, the minimum tax for 1970 under sec¬ 
tion 56 would be 10 percent of $5,000 (items 
of tax preference of $35,000 less the mini¬ 
mum tax exemption of $30,000). 

Example (6). Assume the same facts as in 
example (5) except that the 1973 net operat¬ 
ing loss was $45,000. In this case, the $20,600 
increase in the 1970 taxable income as rede¬ 
termined. results in a decrease of $17,000 
(i.e., the remaining 1973 net operating loss 
after an initial decrease of $28,000 resulting 
from the 1970 taxable Income before rede- 
termination). The limitation on the amount 
treated as items of tax preference is com¬ 
puted as follows: 


Items of tax preference computed with¬ 
out regard to this section. $55,000 

Less: Lesser of capital galas deduction 
($20,000) or amount of reduction in 
carryover due to its disallowance 
($17.000)..... (17.000) 


Limitation .. 38,000 

Thus, the minimum tax for 1970 under sec¬ 
tion 56 would be 10 percent of $8,000 (items 
of tax preference of $38,000 less the mini¬ 
mum tax exemption of $30,000). 

Example (7). The taxpayer has the follow¬ 
ing items of income and deduction for 1973 
without regard to any net operating loss de¬ 
duction: 

Gross income (all from business): 

Ordinary . $100,000 

Net section 1201 gains . 120,000 

_ $220,000 

Deductions: 

Items of tax preference: 

Excess amortization of 
certified pollution 

control facilities . 45,000 

Capital galas deduction . 60.000 


105,000 

Other business deductions 75.000 

_ $180,000 


Taxable Income (before net operat¬ 
ing loss deduct ion) .... 40.000 

In 1972, the taxpayer had a net operating 
loss of $70,000 which is carried forward to 
1973; $20,000 of this net operating loss is at¬ 
tributable to excess tax preferences. In 
order to determine the amount of the 1972 
net operating loss which remains as a car¬ 
ryover to 1974, the 1973 taxable income is 
redetermined, in accordance with section 
172(b)(2) and the regulations thereunder, as 
follows: 


Gross income...... $220,000 

Deductions: 

Capital gains deduction.disallowed 

Business deductions . 120,000 


Taxable income per sec. 172(b)(2)... 100,000 

In this case, the $60,000 increase in the 1972 
taxable income as redetermined and the 
$30,000 decrease in the amount of the 1973 
net operating loss remaining as a carryover 
to 1974 (i.e., the remaining 1972 net operat¬ 
ing loss after an initial decrease of $40,000 
resulting from the 1973 taxable income 
before redetermination) is entirely attribut¬ 
able to the disallowance of the capital gains 
deduction. The limitation on the amount 
treated as items of tax preference is com¬ 
puted as follows: 

Items of tax preference computed with¬ 
out regard to this section: 

Capital gains... $60,000 

Excess amortization of certified pol¬ 
lution control facilities. 45.000 


105,000 

Less: Lesser of capital gains deduction 
(60,000) or amount of reduction in car¬ 
ryover due to Its disallowance 
($30,000). (30,000) 


75.000 

Plus: Amount of reduction of carryover 
(due to disallowance of capital gains 
deduction) attributable to excess tax 
pref erences .... 20,000 


Limitation...... 95,000 
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5 1.57-5 Records to be kept. 

(a) In general The taxpayer shall 
have available permanent records of 
all the facts necessary to determine 
with reasonable accuracy the amounts 
described in § 1.57-1. Such records 
shall include: 

(1) In the case of amounts described 
in paragraph (a) of § 1.57-1: the 
amount and nature of indebtedness 
outstanding for the taxable year and 
the date or dates on which each such 
indebtedness was incurred or renewed 
in any form; the amount expended for 
property held for investment during 
any taxable year during which such 
indebtedness was incurred or renewed: 
and the manner in which it was deter¬ 
mined that property was or was not 
held for investment. 

(2) In the case of amounts described 
in paragraphs (b), (c), (d), (e), and (h) 
of § 1.57-1: 

(i) The dates, and manner in which, 
the property was acquired and placed 
in service, 

(ii) The taxpayer’s basis on the date 
the property was acquired and the 
manner in which the basis was deter¬ 
mined, 

(iii) An estimate of the useful life (in 
terms of months, hours of use, etc., 
whichever is appropriate) of the prop¬ 
erty on the date placed in service or an 
estimate of the number of units to be 
produced by the property on the date 
the property is placed in service, 
whichever is appropriate, and the 
manner in which such estimate was 
determined, 

(iv) The amount and date of all ad¬ 
justments by the taxpayer to the basis 
of the property and an explanation of 
the nature of such adjustments, and 

(v) In the case of property which has 
an adjusted basis reflecting adjust¬ 
ments taken by another taxpayer with 
respect to the property or taken by 
the taxpayer with respect to other 
property, the information described in 
subdivisions (i) through (iv) above, 
with respect to such other property or 
other taxpayer. 

(3) In the case of amounts described 
in paragraph (f) of § 1.57-1, the fair 
market value of the shares of stock at 
the date of exercise of the option and 
the option price and the manner in 
which each was determined. 

(4) In the case of amounts described 
in paragraph (g) of § 1.57-1, the 
amount of debts written off and the 
amount of the loans outstanding for 
the taxable year and the 5 preceding 
taxable years or such shorter or longer 
period as is appropriate. 

(b) Net operating losses . The taxpay¬ 
er shall have available permanent rec¬ 
ords for the first taxable year in which 
a portion of a net operating loss was 
attributable to items of tax preference 
(within the meaning of § 1.56-2 (b)) 
and each succeeding taxable year in 
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which there is a net operating loss or a 
net operating loss carryover a portion 
of which is so attributable. Such rec¬ 
ords shall include all the facts neces¬ 
sary to determine with reasonable ac¬ 
curacy the amount of deferred tax lia¬ 
bility under section 56, including the 
amount of the net operating loss in 
each taxable year in which there are 
items of tax preference in excess of 
the minimum tax exemption (as deter¬ 
mined under § 1.58-1), the amount of 
the items of tax preference for each 
such taxable year, the amount by 
which each such net operating loss re¬ 
duces taxable income in any taxable 
year, and the amount by which each 
such net operating loss is reduced in 
any taxable year. 

§ 1.58-1 Minimum tax exemption. 

(a) In general. For purposes of the 
minimum tax'for tax preferences (sub¬ 
title A, chapter 1A, part VI), the mini¬ 
mum tax exemption is $30,000 except 
as otherwise provided in this section. 

(b) Husband and wife. In the case of 
a married individual filing a separate 
return, section 58(a) provides that the 
minimum tax exemption is $15,000. 
This rule applies without regard to 
whether the married individual is 
living together with or apart from his 
spouse and without regard to whether 
or not his spouse has any items of tax 
preference. 

(c) Members of controlled groups—( 1) 
Amount of exemption— (i) General 
rule. Under section 58(b), if a corpora¬ 
tion is a component member of a con¬ 
trolled group of corporations on De¬ 
cember 31 (as defined in section 1563 
(a) and (b) and the regulations there¬ 
under), the minimum tax exemption 
for such taxable year which includes 
such December 31 is an amount equal 
to— 

(а) $30,000 divided by the number of 
corporations which are component 
members of such group on December 
31, or 

(б) If an apportionment plan is 
adopted under subparagraph (3) of 
this paragraph, such portion of the 
$30,000 as is apportioned to such 
member in accordance with such plan. 

(ii) Consolidated returns. The mini¬ 
mum tax exemption of a controlled 
group all of whose component mem¬ 
bers join in the filing of a consolidated 
return is $30,000. If there are compo¬ 
nent members of the controlled group 
which do not join in the filing of a 
consolidated return, and there is no 
apportionment plan effective under 
subparagraph (3) of this paragraph 
apportioning the $30,000 amoung the 
component members filing the consoli¬ 
dated return and the other component 
members of the controlled group, each 
component member of the controlled 
group (including each component 
member which joins in filing the con¬ 
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solidated return) is treated as a sepa¬ 
rate corporation for purposes of equal¬ 
ly apportioning the $30,000 amount 
under subdivision (i)(a) of this subpar¬ 
agraph. In such case, the minimum 
tax exemption of the corporations 
filing the consolidated return is the 
sum of the amounts apportioned to 
each component member which joins 
in the filing of the consolidated 
return. 

(2) Certain short taxable years. If 
the return of a corporation is for a 
short period which does not include a 
December 31, and such corporation is 
a component member of a controlled 
group of corporations with respect to 
such short period, the minimum tax 
exemption of such corporation for 
such short period is an amount equal 
to $30,000 divided by the number of 
corporations which are component 
members of such group on the last day 
of such short period. The minimum 
tax exemption so determined is also 
subject to the rules of section 443(d) 
(relating to reduction in the amount 
of the exemption for short periods) 
and the regulations thereunder. For 
purposes of this subparagraph, the 
term "short period" does not include 
any period if the income for such 
period is required to be included in a 
consolidated return under § 1.1502- 
76(b). The determination of whether a 
corporation is a component member of 
a controlled group of corporations on 
the last day of a short period is made 
by applying the definition of "compo¬ 
nent member" contained in section 
1563(b) and §1.1563-1 as if the last 
day of such short period were a De¬ 
cember 31. 

(3) Apportionment of minimum tax 
exemption—(i) Apportionment plan. 
(a) (In general.) In the case of corpo¬ 
rations which are component members 
of a controlled group of corporations 
on a December 31, a single minimum 
tax exemption may be apportioned 
among such members if all such mem¬ 
bers consent, in the manner provided 
in subdivision (ii) of this subpara¬ 
graph, to an apportionment plan with 
respect to such December 31. Such 
plan must provide for the apportion¬ 
ment of a fixed dollar amount to one 
or more of such members, but in no 
event may the sum of the amount so 
apportioned exceed $30,000. An appor¬ 
tionment plan is not considered as 
adopted with respect to a particular 
December 31 until each component 
member which is required to consent 
to the plan under subdivision (ii)(a) of 
this subparagraph files the original of 
a statement described in such subdivi¬ 
sion (or, the original of a statement in¬ 
corporating its consent is filed on its 
behalf). In the case of a return filed 
before a plan is adopted, the minimum 
tax exemption for purposes of such 
return is to be equally apportioned in 
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accordance with subparagraph (1) of 
this paragraph. If a valid apportion¬ 
ment plan is adopted after the return 
is filed and within the time prescribed 
in (6) of this subdivision (i), such 
return must be amended (or a claim 
for refund should be made) to reflect 
the change from equal apportionment. 

(b) (Time for adopting plan.) A con¬ 
trolled group may adopt an apportion¬ 
ment plan with respect to a particular 
December 31 only if, at the time such 
plan is sought to be adopted, there is 
at least 1 year remaining in the statu¬ 
tory period (including any extensions 
thereof) for the assessment of the de¬ 
ficiency against any corporation the 
tax liability of which would be in¬ 
creased by the adoption of such plan. 
If there is less than 1 year remaining 
with respect to any such corporation, 
the district director or the director of 
the service center with whom such 
corporation files its income tax return 
will ordinarily, upon request, enter 
into an agreement to extend such stat¬ 
utory period for the limited purpose of 
assessing any deficiency against such 
corporation attributable to the adop¬ 
tion of such apportionment plan. 

(c) (Years for which effective.) (f) 
The amount apportioned to a compo¬ 
nent member of a controlled group of 
corporations in an apportionment plan 
adopted with respect to a particular 
December 31 constitutes such mem¬ 
ber's minimum tax exemption for its 
taxable year including the particular 
December 31. and for all taxable years 
including succeeding December 31’s, 
unless the apportionment plan is 
amended in accordance with subdivi¬ 
sion (iii) of this subparagraph or is ter¬ 
minated under (c)(2) of this subdivi¬ 
sion (i). Thus, the apportionment plan 
(including any amendments thereof) 
has a continuing effect and need not 
be renewed annually. 

(2) If an apportionment plan is 
adopted with respect to a particular 
December 31, such plan terminates 
with respect to a succeeding December 
31, if: the controlled group goes out of 
existence with respect to such succeed¬ 
ing December 31 within the meaning 
of paragraph (b) of § 1.1562-5, any cor¬ 
poration which was a component 
member of such group on the particu¬ 
lar December 31 is not a component 
member of such group on such suc¬ 
ceeding December 31, or any corpora¬ 
tion which was not a component 
member of such group on the particu¬ 
lar December 31 is a component 
member of such group on such suc¬ 
ceeding December 31. An apportion¬ 
ment plan, once terminated with re¬ 
spect to a December 31. is no longer 
effective. Accordingly, unless a new 
apportionment plan is adopted, the 
minimum tax exemption of the com¬ 
ponent members of the controlled 
group for their taxable years which in- 
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elude such December 31 and all De¬ 
cember 31’s thereafter will be deter¬ 
mined under subparagraph (1) of this 
paragraph. 

(3) If an apportionment plan is ter¬ 
minated with respect to a particular 
December 31 by reason of the addition 
or withdrawal of a component 
member, each corporation which is a 
component member of the controlled 
group on such particular December 31 
must, on or before the date it files its 
income tax return for the taxable year 
which includes such particular Decem¬ 
ber 31. notify the district director or 
the director of the service center with 
whom it files such return to such ter¬ 
mination. If an apportionment plan is 
terminated with respect to a particular 
December 31 by reason of the con¬ 
trolled group going out of existence, 
each corporation which was a compo¬ 
nent member of the controlled group 
on the preceding December 31-must, 
on or before the date it files its income 
tax return for the taxable year which 
includes such particular December 31, 
notify the district director or the di¬ 
rector of the service center with whom 
it files such return to such termina¬ 
tion. 

(ii) Consents to plan—(a) General 
rule. (1) The consent of a component 
member (other than a wholly-owned 
subsidiary) to an apportionment plan 
with respect to a particular December 
31 is to be made by means of a state¬ 
ment, signed by any person who is 
duly authorized to act on behalf of the 
consenting member, stating that such 
member consents to the apportion¬ 
ment plan with respect to such De¬ 
cember 31. The statement must set 
forth the name, address, taxpayer 
identification number, and taxable 
year of the consenting component 
member, the amount apportioned to 
such member under the plan, and the 
internal revenue district or service 
center where the original of the state¬ 
ment is to be filed. The consent of 
more than one component member 
may be incorporated in a single stat- 
ment. The original of a statement of 
consent is to be filed with he district 
director or the director of the service 
center with whom the component 
member of the group on such Decem¬ 
ber 31 which has the taxable year 
ending first on or after such date filed 
its return for such taxable year. If two 
or more component members have the 
same such taxable year, a statement of 
consent may be filed with the district 
director or the director of the service 
center with whom the return for any 
such taxable year is filed. The original 
of a statement of consent is to have at¬ 
tached thereto information (referred 
to in this subdivision as “group identi¬ 
fication”) setting forth the name, ad¬ 
dress, taxpayer identification number, 
and taxable year of each component 


member of the controlled group on 
such December 31 (including wholly- 
owned subsidiaries) and the amount 
apportioned to each such member 
under the plan. If more than one origi¬ 
nal statement is filed, a statement may 
incorporate the group identification 
by reference to the name, address, tax¬ 
payer identification number, and tax¬ 
able year of the component member of 
the group which has attached such 
group identification to the original of 
its statement. 

(2) Each component member of the 
group on such December 31 (other 
than wholly-owned subsidiaries) must 
attach a copy of its consent (or a copy 
of the statement incorporating its con¬ 
sent) to the income tax return, amend¬ 
ed return, or claim for refund filed 
with its district director or director of 
the service center for the taxable year 
including such date. Such copy must 
either have attached thereto informa 
tion on group identification or must 
incorporate such information by refer¬ 
ence to the name, address, taxpayer 
identification number, and taxable 
year of the component member of the 
group which has attached such infor¬ 
mation to its income tax return, 
amended return, or claim for refund 
filed with the same district director or 
director of the service center for the 
taxable year including such. date. 

(b) Wholly-owned subsidiaries. (1) 
Each component member of a con¬ 
trolled group which is a wholly-owned 
subsidiary of such group with respect 
to a December 31 is deemed to consent 
to an apportionment plan with respect 
to such December 31, provided each 
component member of the group 
which is not a wholly-owned subsidi¬ 
ary consents to the plan. For purposes 
of this paragraph, a component 
member of a controlled group is con¬ 
sidered to be a wholly-owned subsidi¬ 
ary of the group with respect to a De¬ 
cember 31. if, on each day preceding 
such date and during its taxable year 
which includes such date^ all of its 
stock is owned directly by one or more 
corporations which are component 
members of the group on such Decem¬ 
ber 31. 

(2) Each wholly-owned subsidiary of 
a controlled group with respect to a 
December 31 must attach a statement 
containing the information which is 
required to be set forth in a statement 
of consent to an apportionment plan 
with respect to such December 31 to 
the income tax return, amended 
return, or claim for refund filed with 
its district director or director of the 
service center for the taxable year 
which includes such date. Such state¬ 
ment must either have attached there¬ 
to information on group identification 
or incorporate such information by 
reference to the name, address, tax 
payer identification number, and tax- 
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able year of a component member of 
the group which has attached such in¬ 
formation to its income tax return, 
amended return, or claim for refund 
filed with the same district director or 
director of the service center for the 
taxable year including such date. 

(iii) Amendment of plan. An appor¬ 
tionment plan adopted with respect to 
a December 31 by a controlled group 
of corporations may be amended with 
respect to such December 31 or with 
respect to any succeeding December 31 
for which the plan is effective under 
subdivision (i)(c) of this subparagraph. 
An apportionment plan must be 
amended with respect to a particular 
December 31 and the amendments to 
the plan are effective only if adopted 
in accordance with the rules pre¬ 
scribed in this paragraph for the adop¬ 
tion of an original plan with respect to 
such December 31. 

Civ) Component members filing con - 
solidated return. If the component 
members of a controlled group of cor¬ 
porations on a December 31 include 
corporations which join the filing of a 
consolidated return, the corporations 
riling the consolidated return are 
treated as a single component member 
for purposes of this subparagraph. 
Thus, for example, only one consent 
executed by the common parent to an 
apportionment plan filed pursuant to 
this section is required on behalf of 
the component members filing the 
consolidated return. 

(d) Estates and trusts. Section 
58(c)(2) provides that, in the case of 
an estate or trust, the minimum tax 
exemption applicable to such estate or 
trust is an amount which bears the 
same ratio to $30,000 as the portion of 
the sum of the items of tax preference 
apportioned to the estate or trust 
bears to the full sum before apportion¬ 
ment. For example, if one-third of the 
sum of the items of tax preference of a 
trust are subject to tax at the trust 
level after apportionment under sec¬ 
tion 58(c)(1) and §1.58-3, the trust's 
minimum tax exemption is $10,000. 
See § 1.58-3 for rules with respect to 
the apportionment of items of tax 
preference of an estate or trust. 

(e) Short taxable year. See section 
443(d) and § 1.443-l(d) with respect to 
reduction in the amount of the mini¬ 
mum tax exemption in the case of a 
short taxable year. 

§ 1.58-2 General rules for conduit entities; 
partnerships and partners. 

(a) General rules for conduit enti¬ 
ties. Sections 1.58-3 through 1.58-6 
provide rules under which items of tax 
preference of an estate, trust, electing 
small business corporation, common 
trust fund, regulated investment com¬ 
pany. or real estate investment trust 
(referred to in this paragraph as the 
‘conduit entity”) are treated as items 
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of tax preference of the beneficiaries, 
shareholders, participants, etc. (re¬ 
ferred to in this paragraph as the “dis¬ 
tributees”). Where an item of tax pref¬ 
erence of a conduit entity is so appor¬ 
tioned to a distributee, the item of tax 
preference retains its character in the 
hands of the distributee and is adjust¬ 
ed to reflect: (1) The separate items of 
income and deduction of the distribu¬ 
tee and (2) the tax status of the distri¬ 
butee as an individual, corporation, 
etc. For example, if a trust has 
$100,000 of capital gains for the tax¬ 
able year, all of which are distributed 
to A, an individual, the item of tax 
preference apportioned to A under sec¬ 
tion 57(a)(9) (and §1.57-1(0(1) is 
$50,000. If. however, A had a net capi¬ 
tal loss for the^ taxable year of $60,000 
without regard to the distribution 
from the trust, the trust tax prefer¬ 
ence would be adjusted in the hands of 
A to reflect the separate items of 
income and deduction passed through 
to the distributee, or, in this case, to 
reflect the net section 1201 gain to A 
of $40,000. Thus, A’s capital gains 
items of tax preference would be 
$20,000. By application of this rule, A, 
in effect, treats capital gains distribut¬ 
ed to him from the trust the same as 
his other capital gains in computing 
his capital gains item of tax prefer¬ 
ence. If A had been a corporation, the 
trust tax preference would be adjusted 
both to reflect the capital loss and to 
reflect A’s tax status by recomputing 
the capital gains item of tax prefer¬ 
ence (after adjustment for the capital 
loss) under section 57(a)(9)(B) and 
§ 1.57-1(1X2). Similarly, if depreciation 
on section 1245 property subject to a 
net lease (as defined in section 57(a)(3) 
and § 1.57-Kc)) is apportioned from a 
conduit entity to a corporation (other 
than a personal holding company or 
electing .small business corporation), 
the amount so apportioned to the cor¬ 
poration is not treated as an item of 
tax preference to such corporation 
since such item is not an item of tax 
preference in the case of a corporation 
(other than a personal holding compa¬ 
ny or an electing small business corpo¬ 
ration). 

(b) Partnerships and partners. (1) 
Section 701 provides that a partner¬ 
ship as such is not subject to the 
income tax imposed by chapter 1. 
Thus, a partnership as such is not sub¬ 
ject to the minimum tax for tax pref¬ 
erences. Section 702 provides that, in 
determining his income tax, each part¬ 
ner is to take into account separately 
his distributive share of certain items 
of income, deductions, etc. of the part¬ 
nership and other items of income, 
gain. loss, deduction, or credit of the 
partnership to the extent provided by 
regulations prescribed by the Secre¬ 
tary or his delegate. Accordingly, each 
partner, in computing his items of tax 
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preference, must take into account 
separately those items of income and 
deduction of the partnership which 
enter into the computation of the 
items of tax preference in accordance 
with subparagraph (2) of this para¬ 
graph. 

(2) Pursuant to section 702, each 
partner must, solely for purposes of 
the minimum tax for tax preferences 
(to the extent not otherwise required 
to be taken into account separately 
under section 702 and the regulations 
thereunder), take into account sepa¬ 
rately in the manner provided in sub- 
chapter K and the regulations there¬ 
under those items of income and de¬ 
duction of the partnership which 
enter into the computation of the 
items of tax preference specified in 
section 57 and the regulations there¬ 
under. A partner must, for this pur¬ 
pose, take into account separately his 
distributive share of: 

(i) Investment interest expense (as 
defined in section 57(b)(2)(D) deter¬ 
mined at the partnership level: 

(ii) Investment income (as defined in 
section 57(b)(2)(B) determined at the 
partnership level: 

(iii) Investment expenses (as defined 
in section 57(b)(2)(C)) determined at 
the partnership level; 

(iv) With respect to each section 
1250 property (as defined in section 
1250(c)), the amount of the deduction 
allowable for the taxable year for ex¬ 
haustion, wear and tear, obsolescence, 
or amortization and the deduction 
which would have been allowable for 
the taxable year had the property 
been depreciated under the straight 
line method each taxable year of its 
useful life (determined without regard 
to section 167(k)) for which the part¬ 
nership has held the property; 

(v) With respect to each item of sec¬ 
tion 1245 property (as defined in sec¬ 
tion 1245(a)(3)) which is subject to a 
net lease, the amount of the deduction 
allowable for exhaustion, wear and 
tear, obsolescence, or amortization and 
the deduction which would have been 
allowable for the taxable year had the 
property been depreciated under the 
straight line method for each taxable 
year of its useful life for which the 
partnership has held the property; 

(vi) With respect to each certified 
pollution control facility for which an 
election is in effect under section 169, 
the amount of the deduction allowable 
for the taxable year under such sec¬ 
tion and the deduction which would 
have been allowable under section 167 
had no election been in effect under 
section 169; 

(vii) With respect to each unit of 
railroad rolling stock for which an 
election is in effect under section 184, 
the amount of the deduction allowable 
for the taxable year under such sec¬ 
tion and the deduction which would 
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have been allowable under section 167 
had no election been in effect under 
section 184; 

(viii) In the case of a partnership 
which is a financial institution to 
which section 585 or 593 applies, the 
amount of the deduction allowable for 
the taxable year for a reasonable addi¬ 
tion to a reserve for bad debts and the 
amount of the deduction that w T ould 
have been allowable for the taxable 
year had the institution maintained its 
bad debt reserve for all taxable years 
on the basis of actual experience; and 

(ix) With respect to each mineral 
property, the deduction for depletion 
allowable under section 611 for the 
taxable year and the adjusted basis of 
•the property at the end of the taxable 
year (determined without regard to 
the depreciation deduction for the tax¬ 
able year). 

If, pursuant to section 743 (relating to 
optional adjustment to basis), the 
basis of partnership property is adjust¬ 
ed with respect to a transferee partner 
due to an election being in effect 
under section 754 (relating to manner 
of electing optional adjustment), items 
representing amortization, depreci¬ 
ation, depletion, gain or loss, and the 
adjusted basis of property subject to 
depletion, described above, shall be ad¬ 
justed to reflect the basis adjustment 
under section 743. 

(3) The minimum tax is effective for 
taxable years ending after December 
31, 1969. Thus, subparagraph (2) of 
this paragraph is inapplicable in the 
case of items of income or deduction 
paid or accrued in a partnership’s tax¬ 
able year ending on or before Decem¬ 
ber 31, 1969. 

§ 1.58-3 Estates and trusts. 

(a) In general (1) Section 58(c)(1) 
provides that the sum of the items of 
tax preference of an estate or trust 
shall be apportioned between the 
estate or trust and the beneficiary on 
the basis of the income of the estate 
or trust allocable to each. Income for 
this purpose is the income received or 
accrued by the trust or estate which is 
not subject to current taxation either 
in the hands of the trust or estate or 
the beneficiary by reason of an item of 
tax preference. The character of the 
amounts distributed is determined 
under section 652(b) or 662(b) and the 
regulations thereunder. 

(2) Additional computations re¬ 
quired by reason of excess distribu¬ 
tions are to be made in accordance 
with the principles of sections 665-669 
and the regulations thereunder. 

(3) In the case of a charitable re¬ 
mainder annuity trust (as defined in 
section 664(d)(1) and §1.664-2) or a 
charitable remainder unitrust (as de¬ 
fined in section 664(d)(2) and § 1.664- 
3), the determination of the income 
not subject to current taxation by 
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reason of an item of tax preference is 
to be made as if such trust were gener¬ 
ally subject to taxation. Where income 
of such a trust is not subject to cur¬ 
rent taxation in accordance with this 
section and is distributed to a benefici¬ 
ary in a taxable year subsequent to 
the taxable year in which the trust re¬ 
ceived or accrued such income, the 
items of tax preference relating to 
such income are apportioned to the 
beneficiary in such subsequent year 
(without credit for minimum tax paid 
by the trust with respect to items of 
tax preference which are subject to 
the minimum tax by reason of section 
664(c)). 

(4) Items of tax preference appor¬ 

tioned to a beneficiary pursuant to 
this section are to be taken into ac¬ 
count by the beneficiary in his taxable 
year within or with which ends the 
taxable year of the estate or trust 
during which it has such items of tax 
preference. ' 

(5) Where a trust or estate has items 
of income or deduction which enter 
into the computation of the excess in¬ 
vestment interest item of tax prefer¬ 
ence, but such items do not result in 
an item of tax preference at the trust 
or estate level, each beneficiary must 
take into account, in computing his 
excess investment interest, the portion 
of such items distributed to him. The 
determination of the portion of such 
items distributed to each beneficiary is 
made in accordance with the character 
rules of section 652(b) or section 
662(b) and the regulations thereunder. 

(6) Where, pursuant to subpart E of 
part 1 of subchapter J (sections 671- 
678), the grantor of a trust or another 
person is treated as the owner of any 
portion of the trust, there shall be in¬ 
cluded in computing the items of tax 
preference of such person those items 
of income, deductions, and credits 
against tax of the trust which are at¬ 
tributable to that portion of the trust 
to the extent such items are taken 
into account under section 671 and the 
regulations thereunder. Any remain¬ 
ing portion of the trust is subject to 
the provisions of this section. 

(b) Examples. The principles of this 
section may be illustrated by the fol¬ 
lowing examples in each of which it is 
assumed that none of the distributions 
are accumulation distributions (see 
sections 665-669 and the regulations 
thereunder); 

Example (1). Trust A. with one income 
beneficiary, has the following items of 
ipcome and deduction without regard to the 
deduction for distributions: 

Income: 

Business income ... $200.0(M) 

Investment income ..... 20,000 


220.000 


Deductions: 

Business deductions <nonpreference) 100.000 


Investment interest expense ... 80.000 


180.000 

Based on the above figures, the trust has 
$100,000 of taxable income without regard 
to items which enter into the computation 
of excess investment interest and the deduc 
tion for distributions. The trust also has 
$60,000 of excess investment interests, re¬ 
sulting in $40,000 of distributable net 
income. Thus. $60,000 of the $100,000 of 
noninvestment income is not subject to cur 
rent taxation by reason of the excess invest¬ 
ment interest. 

(a) If $40,000 is distributed to the benefici 
ary. the beneficiary will normally be subject 
to tax on the full amount received and the 
“sheltered" portion of the Income will 
remain at the trust level. Thus, none of the 
excess investment interest item of tax pref¬ 
erence is apportioned to the beneficiary. 

(i» If the beneficiary receives $65,000 
from the trust, the beneficiary*is still sub¬ 
ject to tax on only $40,000 (the amount of 
the distributable net income) and thus, is 
considered to have received $25,000 of busi¬ 
ness income “sheltered" by excess invest¬ 
ment interest. Thus, $25,000 of the $60,000 
of excess investment interest of the trust is 
apportioned to the beneficiary. 

Example (2). Trust B has $150,000 of net 
section 1201 gain. 

(а) If none of the gain is distributed to the 

beneficiaries, none of the capital gains item 
of tax preference is apportioned to the 
beneficiaries. « 

(б) If all or a part of the gain is distribut¬ 
ed to the beneficiaries, a proportionate part 
of the capital gains item of tax preference is 
apportioned to the beneficiaries. If any of 
the beneficiaries are corporations the capi¬ 
tal gains item of tax preference is adjusted 
in the hands of the corporations as provided 
in § 1.58-2(a). 

Example <3). Trust C has taxable Income 
pf $200,000 computed without regard to de¬ 
preciation on section 1250 property and the 
deduction for distributions. The depreci¬ 
ation on section 1250 property held by the 
trust is $160,000. The trust instrument pro 
vides for income to be retained by the trust 
in an amount equal to the depreciation on 
the property determined under the straight 
line method (which method has been used 
for this purpose for the entire period the 
trust has held the property) which, in this 
case is equal to $100,000. The $60,000 excess 
of the accelerated depreciation of $160,000 
over the straight line amount which would 
have resulted had the property been depre¬ 
ciated under that method for the entire 
period for which the trust has held the 
property is an item of tax preference pursu 
ant to section 57(a)(2). Of the remaining 
$100,000 of net income of the trust (after 
the reserve for depreciation). 80 percent is 
distributed to the beneficiaries. Pursuant to 
sections 167(h) and 642(e), 80 percent of the 
remaining $60,000 of depreciation deduction 
(or $48,000) is taken as a deduction directly 
by the beneficiaries and “shelters" the 
income received by the beneficiaries. Thus, 
the full $48,000 deduction taken by the 
beneficiaries is “excess accelerated depreci¬ 
ation" on section 1250 property and Is an 
item of tax preference In the hands of the 
beneficiaries. None of the remaining $12,000 
of “excess accelerated depreciation" is ap¬ 
portioned to the beneficiaries since this 
amount “shelters" income retained at the 
'trust level. 
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Example (4). G creates a trust the ordi¬ 
nary income of which is payable to his adult 
son. Ten years from the date of the trans¬ 
fer, corpus is to revert to G. G retains no 
other right or power which would cause him 
to be treated as an owner under subpart E 
of part 1 of subchapter J (section 671 and 
following). Under the terms of the trust in¬ 
strument and applicable local law capital 
gains must be applied to corpus. During the 
taxable year 1970 the trust has $200,000 
income from dividends and interest and a 
net long-term capital gain of $100,000. Since 
the capital gain is held or accumulated for 
future distribution to G, he is treated under 
section 677(a)(2) as an owner of a portion of 
the trust to which the gain is attributable. 
Therefore, he must include the capital gain 
in the computation of his taxable income in 
1970 and the capital gain item of tax prefer¬ 
ence is treated as being directly received by 
G. Accordingly, no adjustment is made to 
the trust’s minimum tax exemption by 
reason of the capital gain. 

Example (5). For Its taxable year 1971 the 
trust referred to in example (4) has taxable 
income of $200,000 computed without 
regard to depreciation on section 1250 prop¬ 
erty and the deduction for distributions. 
The depreciation on section 1250 property 
held by the trust is $160,000. The trust in¬ 
strument provides for Income to be retained 
by the trust in an amount equal to the de¬ 
preciation on the property determined for 
purposes of the Federal income tax. If the 
property had been depreciated under the 
straight line method for the entire period 
for which the trust held the property the 
resulting depreciation deduction would have 
been $100,000. The $60,000 excess is, there¬ 
fore. an item of tax preference pursuant to 
section 57(a)(2) and § 1.57-l(d). Since this 
amount of “income” is held or accumulated 
for future distributions to G, he is treated 
under section 677(a)(2) as an owner of a por¬ 
tion of the trust to which such income is at¬ 
tributable. Therefore, section 671 requires 
that in computing the tax liability of the 
grantor the income, deductions, and credits 
against tax of the trust which are attributa¬ 
ble to such portion shall be taken into ac¬ 
count. Thus, the grantor has received 
$160,000 of income and is entitled to a de¬ 
preciation deduction in the same amount. 
The $60,000 item of tax preference resulting 
from the excess depreciation is treated as 
being directly received by G as he has di¬ 
rectly received the income sheltered by that 
preference. Accordingly, no adjustment is 
made to the trust’s minimum tax exemption 
by reason of such depreciation. 

§ 1.58-4 Electing small business corpora¬ 
tions. 

(a) In general Section 58(d)(1) pro¬ 
vides rules for the apportionment of 
the items of tax preference of an elect¬ 
ing small business corporation among 
the shareholders of such corporation. 
Section 58(d)(2) provides rules for the 
imposition of the minimum tax on an 
electing small business corporation 
with respect to certain capital gains. 
For purposes of section 58(d) and this 
section, the items of tax preference 
are computed at the corporate level as 
if section 57 generally applied to the 
corporation. However, the items of tax 
preference so computed are treated as 
items of tax preference of the share¬ 
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holders of such corporation and not as 
items of tax preference of such corpo¬ 
ration (except as provided in para¬ 
graph (c) of this section). The items of 
tax preference specified in section 
57(a)(1) and § 1.57-l(a) (excess invest¬ 
ment interest) and section 57(a)(3) and 
§ 1.57-Hc) (accelerated depreciation on 
section 1245 property subject to a net 
lease), while generally inapplicable to 
corporations, are included as items of 
tax preference in the case of an elect¬ 
ing small business corporation. 

(b) Apportionment to shareholders. 

(1) The items of tax preference of an 
electing small business corporation, 
other than the capital gains item of 
tax preference described in paragraph 

(c) of this section, are apportioned pro 
rata among the shareholders of such 
corporation in a manner consistent 
with section 1374(c)(1). Thus, with re¬ 
spect to the items of tax preference of 
the electing small business corpora¬ 
tion, there is to be treated as items of 
tax preference pf each shareholder a 
pro rata share of such items computed 
as follows: 

(1) Divide the total amount of such 
items of tax preference of the corpora¬ 
tion by the number of days in the tax¬ 
able year of the corporation, thus de¬ 
termining the daily amount of such 
items of tax preference. 

(ii) Determine for each day the 
shareholder’s portion of the daily 
amount of each such item of tax pref¬ 
erence by applying to such amount 
the ratio which the stock owned by 
the shareholder on that day bears to 
the total stock outstanding on that 
day. 

(iii) Total the shareholder’s daily 
portions of each such item of tax pref¬ 
erence of the corporation for it tax¬ 
able year. 

Amounts taken into account by share¬ 
holders in accordance with this para¬ 
graph are considered to consist of a 
pro rata share of each item of tax 
preference of the corporation. Thus, 
for example, if the corporation has 
$50,000 of excess investment interest 
and $150,000 of excess accelerated de¬ 
preciation on section 1250 property 
and a shareholder, in accordance with 
this paragraph, takes into account 
$60,000 of the total $200,000 of tax 
preference items of the corporation, 
one-fourth ($50,000^-$200,000) of the 
$60,000, or $15,000. taken into account 
by the shareholder is considered 
excess investment interest and three- 
fourths of the $60,000, or $45,000, is 
considered excess accelerated depreci¬ 
ation on section 1250 property. 

(2) Items of tax preference appor¬ 
tioned to a shareholder pursuant to 
subparagraph (1) of this paragraph 
are taken into account by the share¬ 
holder for the shareholder’s taxable 
year in which or with which the tax¬ 
able year of the corporation ends. 
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except that, in the case of the death of 
a shareholder during any taxable year 
of the corporation (during which the 
corporation is an electing small busi¬ 
ness corporation), the items of tax 
preference of the corporation for such 
taxable year are taken into account 
for the final taxable year of the share¬ 
holder. 

(c) Capital gains. (1) Capital gains of 
an electing small business corporation, 
other than those capital gains subject 
to tax under section 1378, do not 
result in an item of tax preference at 
the corporate level since, in applying 
the formula specified in sections 
57(a)(9)(B) and 1.57-1(0(2), the rate of 
tax on capital gains (and the resulting 
tax) at the corporate level is zero. 
Under section 1375 (a) shareholders of 
an electing small business corporation 
take into account the capital gains of 
the corporation (including capital 
gains subject to tax under sec. 1378). 
Therefore, the computation of the 
capital gains item of tax preference at 
the shareholder level, with respect to 
such capital gains, is taken into ac¬ 
count automatically^ by operation of 
sections 57(a)(9) and 1.57-l(i). To 
avoid double inclusion of the capital 
gains item of tax preference by a 
shareholder with respect to capital 
gains subject to tax under section 
1378, the capital gains item of tax 
preference which results at the corpo¬ 
rate level by reason of section 58 (d)(2) 
is not treated under section 58 (d)(1) 
as an item of tax preference of the 
shareholders of the corporation. 

(2) The capital gains item of tax 
preference of an electing small busi¬ 
ness corporation subject to the tax im¬ 
posed by section 1378 is the excess of 
the amount of tax computed under 
section 1378(b)(2) over the sum of— 

(i) The amount of tax that would be 
computed under section 1378(b)(2) if 
the following amount were excluded: 

(а) That portion of the net section 
1201 gain of the corporation described 
in section 1378(b)(1), or 

(б) If section 1378(c)(3) applies, that 
portion of the net section 1201 gain at¬ 
tributable to the property described in 
section 1378(c)(3), and 

(ii) The amount of tax imposed 
under section 1378 

divided by the sum of the normal tax 
rate and the surtax rate under section 
11 for the taxable year. 

(3) The principles of this paragraph 
may be illustrated by the following ex¬ 
ample. 

Example. Corporation X is a calendar year 
taxpayer and an electing small business cor¬ 
poration. For its taxable year 1971 the cor¬ 
poration has net section 1201 gain of 
$650,000 and taxable Income of $800,000 (in¬ 
cluding the net section 1201 gain). Although 
X’s election under section 1372(a) has been 
in effect for its three immediately preceding 
taxable years. X is subject to the tax im- 
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posed by section 1378 for 1971 since It has 
net section 1201 gain (In the amount of 
$200,000) attributable to property with a 
substituted basis. The tax computed under 
section 1378(b)(1) is $187,500 (30 percent of 
($650,000 minus $25,000)) and under section 
1378(b)(2) is $377,500 (22 percent of 

$800,000 plus 26 percent of $775,000). By 
reason of the limitation imposed by section 
1378(c) the tax actually imposed by section 
1378 is $60,000 (30 percent of $200,000, the 
net section 1201 gain). The tax computed 
under section 1378(b)(2) with the modifica¬ 
tion required under subparagraph (2)(i) of 
this paragraph is $281,500 (22 percent of 
$600,000 plus 26 percent of $576,000). Thus, 
the 1971 capital gains item of tax preference 
X is $75,000 computed as follows: 


1. Tax computed under 1378(b) (2)—. $377,500 

2. Tax computed under 1378(b) (2) with 

modification.... 281.500 


3. Excess....... 96.000 

4. Tax actually Imposed under 1378 —.. 60.000 


5. Difference....... 36,000 


6. Normal tax rate plus surtax rate.. .48 

7. Tax preference (line 5 divided by line 

6).._...... $75,000 


In addition each shareholder of X will 
take into account his distributive share of 
the $650,000 of net section 1201 gain of X 
less the taxes paid by X under sections 56 
and 1378 on the gain. 

§ 1.58-5 Common trust funds. 

Section 58(e) provides that each par¬ 
ticipant in a common trust fund (as 
defined in sec. 584 and the regulations 
thereunder) is to treat as items of tax 
preference his proportionate share of 
the items of tax preference of the 
fund computed as if the fund were an 
individual subject to the minimum 
tax. The participant’s proportionate 
share of the items of tax preference of 
the fund is determined as if the par¬ 
ticipant has realized, or incurred, his 
pro rata share of items of income, 
gain, loss, or deduction of the fund di¬ 
rectly from the source from which re¬ 
alized or incurred by the fund. The 
participant’s pro rata share of such 
items is determined in a manner con¬ 
sistent with section 1.584-2(c). Items 
of tax preference apportioned to a par¬ 
ticipant pursuant to this paragraph 
are taken into account by the partici¬ 
pant for the participant’s taxable year 
in which or with which the taxable 
year of the trust ends. 

§ 1.58-6 Regulated investment companies; 
real estate investment trusts. 

(a) In general. Section 58(f) provides 
rules with respect to the determina¬ 
tion of the items of tax preference of 
regulated investment companies (as 
defined in sec. 851) and their share¬ 
holders and real estate investment 
trusts (as defined in sec. 856) and their 
shareholders, or holders of beneficial 
interest. In general, the items of tax 
preference of such companies and 
such trusts are determined at the com¬ 
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pany or trust level and the items of 
tax preference so determined (other 
than the capital gains item of tax pref¬ 
erence (secs. 57(a)(9) and 1.57-1(0) 
and, in the case of a real estate invest¬ 
ment trust, accelerated depreciation 
on section 1250 property (secs. 57(a)(2) 
and 1.57-l(b)) are treated as items of 
tax preference of the shareholders, or 
holders of beneficial interest, in the 
same proportion that the dividends 
(other than capital gains dividends) 
paid to each such shareholder, or 
holder of beneficial interest, bear to 
the taxable income of such company 
or such trust determined without 
regard to the deduction for dividends 
paid. In no case, however, is such pro¬ 
portion to be considered in excess of 
100 percent. For example, If a regulat¬ 
ed Investment company has items of 
tax preference of $500,000 for the tax¬ 
able year, none of which resulted from 
capital gains, and distributes dividends 
in an amount equal to 90 percent of its 
taxable income, each shareholder 
treats his share of 90 percent of the 
company’s items of tax preference, or 
(a proportionate share of) $450,000, as 
items of tax preference of the share¬ 
holder. The remaining $50,000 consti¬ 
tutes items of tax preference of the 
company. Amounts treated under this 
paragraph as items of tax preference 
of the shareholders, or holders of 
beneficial interest, are deemed to be 
derived proportionately from each 
item of tax preference of the company 
or trust, other than the capital gains 
item of tax preference and. in the case 
of a real estate investment trust, accel¬ 
erated depreciation on section 1250 
property. Such amounts are taken into 
account by the shareholders, or hold¬ 
ers of beneficial interest, in the same 
taxable year in which the dividends on 
which the apportionment is based are 
includible in income. The minimum 
tax exemption of the trust or company 
shall not be reduced because a portion 
of the trust’s or company’s items of 
tax preference are allocated to the 
shareholders or holders of beneficial 
interests. 

(b) Capital gains. Section 58(g)(1) 
provides that a regulated investment 
company or real estate investment 
trust does not treat as an item of tax 
preference the capital gains item of 
tax preference under section 57(a)(9) 
(and sec. 1.57-1(1)) to the extent that 
such item is attributable to amounts 
taken into income by the shareholders 
of such company under section 
852(b)(3) or by the shareholders or 
holders of beneficial interest of such 
trust under section 857(b)(3). Thus, 
such a company or trust computes its 
capital gains item of tax preference on 
the basis of its net section 1201 gain 
less the sum of (1) the capital gains 
dividend (as defined in sec. 
852(b)(3)(C) or sec. 857(b)(3)(C)) for 


the taxable year of the company or 
trust plus (2), in the case of a regulat¬ 
ed Investment company, that portion 
of the undistributed capital gains des 
ignated, pursuant to section 
852(b)(3)(D) and the regulations 
thereunder, by the company to be in¬ 
cludible in the shareholder’s return as 
long-term capital gains for the share 
holders’s taxable year in which the 
last day of the company’s taxable 
years falls. Amounts treated under 
section 852(b)(3) or 857(b)(3) as long¬ 
term capital gains of shareholders, or 
holders of beneficial interest, are auto 
matically included, pursuant to sec¬ 
tions 57(a)(9) and 1.57-l(i), in the com 
putation of the capital gains item of 
tax preference of the shareholders, or 
holders of beneficial interest. 

(c) Accelerated depreciation on sec¬ 
tion 1250 property. In the case of a 
real estate investment trust, all of the 
items of tax preference resulting from 
accelerated depreciation on section 
1250 property held by the trust (sec 
tion 57(a)(2) and § 1.57-l(b)) are treat¬ 
ed as items of tax preference of the 
trust, and, thus, none are treated as 
items of tax preference of the share 
holder, or holder of beneficial interest. 

§ 1.58-7 Tax preferences attributable to 
foreign sources; preferences other than 
capital gains and stock options. 

(a) In general Section 58(g)(1) pro¬ 
vides that except in the case of the 
stock options item of tax preference 
(section 57(a)(6) and § 1.57-l(f)) and 
the capital gains item of tax prefer 
ence (section 57(a)(9) and § 1.57-l(i)), 
items of tax preference which are at¬ 
tributable to sources within any for¬ 
eign country or possession of the 
United States shall, for purposes of 
section 56. be taken into account only 
to the extent that such items reduce 
the tax imposed by chapter 1 (other 
than the minimum tax under section 
56) on income derived from sources 
within the United States. Items of tax 
preference from sources within any 
foreign country or possession of the 
United States reduce the chapter 1 tax 
on income from sources within the 
United States to the extent the deduc¬ 
tion relating to such preferences, in 
combination with other foreign deduc¬ 
tions, exceed the income from such 
sources and, in effect, offset income 
from sources within the United States. 
Items of tax preference, for this pur 
pose, are determined after application 
of §1.57-4 (relating to limitation on 
amounts treated as items of tax pref¬ 
erence). In the case of a taxpayer who 
deducted foreign taxes under section 
164 for a taxable year, the provisions 
of this section shall be applied) with 
out regard to section 275(a)(4)) as if he 
had elected the overall foreign tax 
credit limitation under section 904(a) 
(2) for such year. 
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(b) Preferences attributable to for¬ 
eign sources—( 1) Preferences other 
than excess investment interest 
Except in the case of excess invest¬ 
ment interest (see subparagraph (2) of 
this paragraph), an item tax prefer¬ 
ence to which this section applies is at¬ 
tributable to sources within a foreign 
country or possession of the United 
States to the extent such item is at¬ 
tributable to a deduction properly al¬ 
locable or apportionable to an item or 
class of gross income from sources 
within a foreign country or possession 
of the United States under the princi¬ 
ples of section 862(b), or section 863, 
and the regulations thereunder. 
Where, in the case of income partly 
from sources within the United States 
and partly from sources within a for¬ 
eign country or possession of the 
United States, taxable income is com¬ 
puted before apportionment to domes¬ 
tic and foreign sources, and is then ap¬ 
portioned by processes or formulas of 
general apportionment (pursuant to 
section 863(b) and the regulations 
thereunder), deductions attributable 
to such taxable income are considered 
to be proportionately from sources 
within the United States and within 
the foreign country or possession of 
the United States on the same basis as 
taxable income. 

(2) Excess investment interest— (i) 
Per-country limitation, (a) In the case 
of a taxpayer on the per-country for¬ 
eign tax credit limitation under sec¬ 
tion 904(a) for the taxable year, excess 
investment interest (as defined in sec¬ 
tion 57(b)(1)), and the resulting item 
of tax preference, is attributable to 
sources within a foreign country or a 
possession of the United States to the 
extent that investment interest ex¬ 
pense attributable to income from 
sources within such foreign country or 
possession of the United States ex¬ 
ceeds the net investment income from 
sources within such foreign country or 
such possession. For this purpose, net 
investment income from within a for¬ 
eign country or possession of the 
United States is the excess (if any) of 
the investment income from sources 
within such country or possession over 
the investment expenses attributable 
to income from sources within such 
country or such possession. For the 
definition of investment interest ex¬ 
pense see section 57(b)(2)(D); for the 
definition of investment income see 
section 57(b)(2)(B); for the definition 
of investment expense see section 
57(b)(2)(C). 

(b) If the taxpayer’s excess invest¬ 
ment interest computed on a world¬ 
wide basis is less than the taxpayer’s 
total separately determined excess in¬ 
vestment interest (as defined in this 
subdivision (b)) t the amount of the 
taxpayer’s excess investment interest 
from each foreign country or posses¬ 


sion is the amount which bears the 
same relationship to the taxpayer’s 
excess investment interest from each 
such country or possession, deter¬ 
mined without regard to this subdivi¬ 
sion (b), as the taxpayer’s worldwide 
excess investment interest bears to the 
taxpayer’s total separately determined 
excess investment interest. For pur¬ 
poses of this subdivision (6), the tax¬ 
payer’s total separately determined 
excess investment interest is the sum 
of the total excess investment interest 
determined without regard to this sub¬ 
division (6) plus the taxpayer’s excess 
investment interest from sources 
within the United States determined 
in a manner consistent with (a) of this 
subdivision (i). 

(ii) Overall limitation. In the case of 
a taxpayer who has elected the overall 
foreign tax credit limitation under sec¬ 
tion 904(a)(2) for the taxable year, 
excess investment interest (as defined 
in section 57(b)(1)), and the resulting 
item of tax preference, is attributable 
to sources within any foreign country 
or possession of the United States to 
the extent that investment interest 
expense attributable to income from 
such sources exceeds the sum of (a) 
the net investment income from such 
sources plus (b) the excess, if any, of 
net investment income from sources 
within the United States over invest¬ 
ment interest expense attributable to 
sources within the United States. For 
this purpose, net investment income 
from sources within any foreign coun¬ 
try or possession of the United States 
is the excess (if any) of the investment 
income from all such sources over the 
investment expenses attributable to 
income from such sources. For the 
definition of investment interest ex¬ 
pense see section 57(b)(2)(D) for the 
definition of investment income see 
section 57(b)(2)(B); for the definition 
of investment expense see section 
57(b)(2)(C). 

(iii) Allocation of expenses. The de¬ 
termination of the investment interest 
expense and investment expenses at¬ 
tributable to a foreign country or pos¬ 
session of the United States is made in 
a manner consistent with subpara¬ 
graph (1) of this paragraph. 

(iv) Attribution of certain interest 
deductions to foreign sources. Where 


within____..........____ 

Net Investment income.. 

Investment interest expense relating to Income from 
sources within........... 


net investment income from sources 
within any foreign country or posses¬ 
sion has the effect of offsetting invest¬ 
ment interest expense attributable to 
income from sources within the 
United States, the deductions for the 
investment interest expense so offset 
are, for purposes of § 1.58-7(c) (relat¬ 
ing to reduction in taxes on United 
States source income), treated as de¬ 
ductions attributable to income from 
sources within the foreign country or 
possession from which such net invest¬ 
ment income is derived. Such an offset 
will occur where there is an excess of 
investment interest expense attributa¬ 
ble to income from sources within the 
United States over net investment 
income from such sources and (a) in 
the case of a taxpayer on the per- 
country foreign tax credit limitation, 
an excess of net investment income 
from sources within a foreign country 
or possession of the United States over 
investment interest expense from 
within such foreign country or posses¬ 
sion, or (6) in the case of a taxpayer 
who has elected the overall foreign tax 
credit limitation, there is an excess of 
net investment income from sources 
within foreign countries or possessions 
of the United States over investment 
interest expense attributable to 
income from within such sources. 

(v) Separate limitation on interest 
income. Where a taxpayer has income 
described in section 904(f)(2) (relating 
to interest income subject to the sepa¬ 
rate foreign tax credit limitation) or 
expenses attributable to such income, 
the determination of the excess invest¬ 
ment interest resulting therefrom 
must be determined separately with 
respect to such income and the ex¬ 
penses properly allocable or apportion¬ 
able thereto in the same manner as 
such determination is made in the case 
of a taxpayer on the per-country for¬ 
eign tax credit limitation for the tax¬ 
able year (see subdivision (i) of this 
subparagraph). 

(vi) Examples. The principles of this 
subparagraph may be illustrated by 
the following examples in each of 
which the taxpayer is an individual 
and a citizen of the United States: 

Example < 1 ). The taxpayer's only items of 
income and deduction relating to excess in¬ 
vestment Interest are as follows: 


United Prance Germany Total 
States 


Investment income from sources within___ 

Investment expenses relating to income from sources 


(Excess) of investment interest expense over net in¬ 
vestment income.**................. 


•Excess of net investment income over investment interest expense. 


$150,000 $120,000 $180,000 $450,000 

(100.000) (90.000) (120.000) (310.000) 

50.000 30.000 60.000 140.000 

(110.000) (70.000) (50.000) (230.000) 

(60.000) (40.000) *10.000 ( 90.000) 
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(a) If the taxpayer has elected the overall foreign tax credit limitation, his excess 
Investment interest from sources within any foreign countries or possessions of the United 
States determined under subdivision (il) of this subparagraph is computed as follows: 

Investment Interest: 

French. 

German-- 

Net investment Income 
Investment income: 

French--- 

German__ 


Less: 

Investment expenses: 

French ........ 

German.........--— 


(90.000) 

(120.000) (210,000 ) 90.000 


120.000 

180.000 $300,000 


($70,000) 

(50.000) ($120,000) 


(b) If the taxpayer has not elected the 
overall foreign tax credit limitation, his 
excess investment interest from France and 
Germany determined under subdivision (i) 
of this subparagraph (without regard to the 
limitation to worldwide excess investment 
interest) is $40,000 and $60,000 respectively, 
and his total separately determined excess 
investment interest is. thus, $10,000. Since 
the total separately determined excess 
would exceed the worldwide excess, the lim¬ 
itation to the worldwide excess in subdivi¬ 
sion (i) applies and the excess Investment 
interest is determined as follows: 


Excess of U.S. net Income over investment interest expenses: 
Total foreign excess Investment interest....... 


(30.000) 


(b) If the taxpayer is on the per-country 
foreign tax credit limitation, his excess in¬ 
vestment interest from France and Ger¬ 
many determined under subdivision (i)(a) of 
this subparagraph is $40,000 and zero, re¬ 
spectively. Since the taxpayer's worldwide 
excess investment interest ($90,000) is less 
than his total separately determined excess 
investment interest ($60,000 (United States) 
plus $40,000 (French) plus zero (German), 
or $100,000), the limitation in subdivision (i) 
(6) of this subparagraph applies and the 
excess investment interest attributable to 
France is limited as follows: 

Total worldwide excess ($90,000 )/Total sep¬ 
arately determined excess ($100,000) x 
French excess ($40,000)-^$36,000 
The taxpayer’s total excess investment in¬ 
terest attributable to sources within any 
foreign country or possession of the United 
States is. thus. $36,000- ($36,000 (French) 
plus zero (German)). The taxpayer’s excess 


investment interest attributable to sources 
within the United States is $54,000 
($90,000/$ 100.000 x $60,000 >. 

Since, in making the latter determination. 
$6,000 of the $60,000 of U.S. investment in¬ 
terest expense in excess of U.S. net invest¬ 
ment income is. in effect, offset by German 
net investment income, for purposes of 
§ 1.58-7(c). $6,000 of interest deductions at- 
tribuCable to income from sources within 
the United States are, pursuant to subdivi¬ 
sion (iv) of this subparagraph, treated as de¬ 
ductions attributable to income from 
sources within Germany. 

Example (2). Assume the same facts as in 
example (1) except that the items of income 
and deduction in Germany and the United 
States are reversed. The worldwide excess 
investment interest, thus, remains $90,000 
and the items of income and deduction re¬ 
lating to excess investment interest are as 
follows: 



United 

States 

France 

Germany 

Total 

Investment income from sources within...—— 

Investment expenses relating to Income from sources within.... 

$180,000 

(120.000) 

$120,000 

(90.000) 

$150,000 

(100.000) 

$450,000 

(310.000) 

Not invpctmpnt Inoomf* ....nnrmi-r - t-t 

60.000 

30.000 

50.000 

140.000 

Investment interest expense relating to income from sources 

(50.000) 

(70.000) 

(110.000) 

(230.000) 

(Excess) of investment interest expense over net investment 

10,000 

(40.000) 

(60.000) 

(90.000) 


(a) If the taxpayer has elected the overall limitation, his excess Investment interest 
from sources within any foreign countries or possessions of the United States determined 
under subdivision (ii) of this subparagraph is determined as follows: 


Foreign investment interest: 

French------- 

German____-. (110.000) 


($180,000) 


Foreign net investment income: 

French — — — 

German —.... 


120.000 

150.000 


$270,000 


Less: 

Investment expenses: 

French- 

German —-- 


(90.000) 

( 100 . 000 ) 


(190.000) 


80.000 


Excess of U.S. net investment income over U.S. investment interest expense. 


10,000 


Excess investment interest attributable to foreign sources. 


(90.000) 


France: 

$90,000/$100,000 x $40,000=$36,000 
Germany: 

$90,000/$100,000 X $60.000=$54,000 

Total excess investment interest attributa¬ 
ble to sources within any foreign coun¬ 
tries and possessions—$90,000. 

Example (3). Assume the same facts as in 
example (1) except that the taxpayer, in ad¬ 
dition has investment income, investment 
expenses, and investment interest subject to 
the separate limitation under section 904(f). 

(a) If the taxpayer has elected the overall 
foreign tax credit limitation, his excess in¬ 
vestment interest from sources within any 
foreign countries or possessions of the 
United States determined under subdivision 
(ii) of this subparagraph is the same as in 
(a) of example (1) of this subdivision (vi). 
He then treats such amount as separately 
determined excess investment interest at¬ 
tributable to a single foreign country as de¬ 
termined under subdivision (i) of this sub- 
paragraph and proceeds as in (b) of example 
(1) of this subdivision (vi) treating items of 
income and deduction subject to section 
904(f) and from each separate foreign coun¬ 
try or possession separately in making the 
additional determinations under subdivi¬ 
sions (i) and (iv) of this subparagraph. 

(b) If the taxpayer has not elected the 
overall foreign tax credit limitation, his 
excess investment interest from sources 
within any foreign country or possession of 
the United States would be determined in 
the same manner as in (b) of example (1) 
treating items of income and deduction 
which are subject to section 904(f) and from 
each separate foreign country or. possession 
separately in making the determinations 
under subdivisions (i) and (iv) of this sub- 
paragraph. 

(c) Reduction in taxes on United 
States source income—(1) Overall limi¬ 
tation— (i) In general If a taxpayer is 
on the overall foreign tax credit limi¬ 
tation under section 904(a)(2), the 
items of tax preference determined to 
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be attributable to foreign sources 
under paragraph (b) of this section 
reduce the tax imposed by chapter 1 
(other than the minimum tax imposed 
under section 56) on income from 
sources within the United States for 
the taxable year to the extent of the 
smallest of the following three 
amounts: 

(a) Items of tax preference (other 
than stock options and capital gains) 
attributable to sources within a for¬ 
eign country or possession of the 
United States, 

( b ) The excess (if any) of the total 
deductions properly allocable or ap- 
portionable to items or classes of gross 
income from sources within foreign 
countries and possessions of the 
United States over the gross income 
from such sources, or 

(c) Taxable income from sources 
within the United States. 

See§ 1.58-7(b)(2Xiv) with respect to 
the attribution of certain interest de¬ 
ductions to foreign sources in cases in¬ 
volving the excess investment interest 
item of tax preference. 

(ii) Net operating loss. Where there 
is an overall net operating loss for the 
taxable year, to the extent that the 
lesser of the amounts determined 
under (a) or (6) of subdivision (i) of 
this subparagraph exceeds the taxpay¬ 
er’s taxable income from sources 
within the United States (and, there¬ 
fore do not offset taxable income from 
sources within the United States for 
the taxable year) the amount of such 
excess is treated as “suspense prefer¬ 
ences.” Suspense preferences are con¬ 
verted to actual items of tax prefer¬ 
ence, arising in the loss year and sub¬ 
ject to the provisions of section 56, as 
the net operating loss is used in other 
taxable years, in the form of a net op¬ 
erating loss deduction under section 
172, to offset taxable income from 
sources within the United States. Sus¬ 
pense preferences which, in other tax¬ 
able years, reduce taxable income 
from sources within any foreign coun¬ 
try or possession of the United States 
lose their character as suspense pref¬ 
erences and, thus, are never converted 
into actual items of tax preference. 
The amount of the suspense prefer¬ 
ences which are converted into actual 
items of tax preference is equal to 
that portion of the net operating loss 
attributable to the suspense prefer¬ 
ences which offset taxable income 
from sources within the United States 
in taxable years other than the loss 
year. The determination of the compo¬ 
nent parts of the net operating loss 
and the determination of the amount 
by which the portion of the net oper¬ 
ating loss attributable to suspense 


preferences offsets taxable income 
from sources within the United States 
is made on a year-by-year basis in the 
same order a the net operating loss is 
used in accordance with section 172(b). 
Such determination is made by apply¬ 
ing deductions attributable to U.S. 
source income first against such 
income and deductions attributable to 
foreign source income first against 
such foreign source incohie and in ac¬ 
cordance with the following principles: 

(а) Deductions attributable to items 
or classes of gross income from sources 
within the United States offset tax¬ 
able income from sources within the 
United States before any remaining 
portion of the net operating loss; 

(б) Deductions attributable to items 
or classes of gross income from sources 
within foreign countries or possessions 
of the United States offset taxable 
income from such sources before any 
remaining portion of the net operating 
loss: 

(c) Deductions described in (b) of the 
subdivision (ii) which are not suspense 
preferences (referred to in this subpar¬ 
agraph as “other foreign deductions”) 
offset taxable income from sources 
within foreign countries and posses¬ 
sions of the United States before sus¬ 
pense preferences: and 


Pursuant to subdivision (i) of this subpara¬ 
graph the smallest of (a) the items of tax 
preference attributable to the foreign 
sources ($550,000), (b) the foreign source 
loss ($400,000). or (c) the taxable income 
from sources within the United States 
($500,000) reduces the tax imposed by chap¬ 
ter 1 (other than the minimum tax) on 
Income from sources within the United 
States. Thus, $400,000 of the $550,000 of 
excess depletion is treated as an item of tax 
preference in 1974 subject to the minimum 
tax. 

Example (2). Assume the same facts as in 
example (1) except that the gross income 
from sources within the United States is 
$350,000 resulting in U.S. taxable Income of 
$100,000 and an overall net operating loss of 
$300,000. Pursuant to subdivision (i) of this 
subparagraph. $100,000 of the $550,000 
excess depletion would be treated as an item 
of tax preference in 1974 subject to the 
minimum tax. In addition, pursuant to sub¬ 
division (ii) of this subparagraph, the excess 
of the items of tax preference from foreign 
sources ($550,000) or the foreign source loss 
($400,000), whichever is less, over the U.S. 


(d) Suspense preferences offset tax¬ 
able income from sources within the 
United States before other foreign de¬ 
ductions. 

For purposes of the above computa¬ 
tions. taxable income is computed with 
the modifications specified in section 
172(b)(2) or section 172(c), whichever 
is applicable. However, the amount of 
suspense preferences which are con¬ 
verted into actual items of tax prefer¬ 
ence in accordance with the above 
principles is reduced to the extent sus¬ 
pense preferences offset increases in 
taxable income from sources within 
the United States due to the modifica¬ 
tions specified in section 172(b)(2) or 
section 172(c). For this purpose, sus¬ 
pense preferences are considered to 
offset an increase in taxable income 
due to the section 172(b)(2) modifica¬ 
tions only after reducing taxable 
income computed before the section 
172(b)(2) or section 172(c) modifica¬ 
tions. 

(iii) Examples. The principles of this 
subparagraph may be illustrated by 
the following examples. In each exam¬ 
ple the taxpayer is an individual citi¬ 
zen of the United States and has elect¬ 
ed the overall foreign tax credit limita¬ 
tion. Personal deductions and exemp¬ 
tions are disregarded for purposes of 
these examples. 


taxable income ($100,000), or, in this exam¬ 
ple, $300,000, is treated as suspense prefer¬ 
ences. 

(a) If, in 1971, the taxpayer’s total items 
of Income and deduction result in $350,000 
of taxable income all of which is from 
sources within the United States, the entire 
$300,000 net operating loss, all of which is 
attributable to suspense preferences, is used 
to offset U.S. taxable income. Accordingly, 
the full $300,000 of suspense preferences are 
converted into actual items of tax prefer¬ 
ence arising in 1974 and are subject to tax 
under section 56. 

(b) If the $350,000 in 1971 is modified tax¬ 
able income resulting from the denial of a 
section 1202 capital gains deduction of 
$175,000 by reason of section 172(b)(2), the 
$300,000, otherwise treated as actual items 
of tax preference, is reduced by $125,000, 
t.e., the extent to which the suspense prefer¬ 
ences offset U.S. taxable income attributa¬ 
ble to the increase in taxable income result¬ 
ing from the denial of the section 1202 de¬ 
duction. 

Example ( 3 ). In 1974, the taxpayer has the 
following items of income and deduction: 


Example (f). In 1974. the taxpayer has the following items of income and deduction: 
United States taxable income: 

Orom In come----- $ 750,000 

------— (250.000) $500,000 


Deductions.. 


Foreign source loss: 

Gross income... 

Deductions: 


200.000 


Preference Items (excess of percentage depletion over basis)..- 
Other___-....... 


$550,000 

50.000 


(600.000) (400.000) 


Overall taxable income.. 


100.000 
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1970 Net Operating Loss 
tin thousands of dollars] 



U.S. 

Foreign 

U.S. 

Suspense 

Other 


taxable 

taxable 

deductions 

preferences 

foreign 


income 

income 



deduction 

Total. 


$105 


$40 

8M 


1. U.8. deduction against U.S. Income. 

2. Other foreign deductions against for¬ 
eign income............... 

3. Suspense preferences against foreign 

income...... 

4. Suspense preference against U.8. 

Income...... '(15). 


Balance.. 10 


'Suspense preferences converted into actual Items of tax preference. 

Imposition of minimum tax on 1970 items of tax preference: 

1970 Net Operating Loss 
[In thousands of dollars] 


1972 taxable Nonpref- Preference Suspense 
income ence portion portion portion 


Total......... $130 ... $80 $40 


1. 1972conversion of suspense preferences pursuant to 

«ec 58(g)........ $25 15 (40) 

Adjusted NOL........... 25 95 _ 

2. Nonpreference portion against taxable income... (25) (25)... 

3. Preference portion against taxable income......._..... ‘(95) ... (95).... 


Balance........ 10 .. 


'Imposition of 1970 minimum tax (10 petx$95,000 = $9,500). 


Not applicable 

(80)- (80) 

(25)- (25)_ 


(2) Per-country limitation— (i) In 
general If a taxpayer is on the per- 
country foreign tax credit limitation 
for the taxable year, the amount by 
which the items of tax preference to 
which this section applies reduce the 
tax imposed by chapter 1 (other than 
the minimum tax under section 56) on 
income from sources within the 
United States is determined separately 
with respect to each foreign country 
or possession of the United States. 


Such determination is made in a 
manner consistent with subparagraph 
(1) of this paragraph as modified in 
subdivision (ii) of this subparagraph. 
In applying subparagraph (i)(T) of this 
paragraph to a taxpayer on the per- 
country limitation, if the total poten¬ 
tial preferen ce amou nts (as de fined in 
this subdi vision (0) exceed the taxpay¬ 
er’s taxable income from sources 
within the United States, then, for 
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purposes of subparagraph (l)(i)(c) of 
this paragraph (relating to the U.S. 
taxable income limitation on the 
amount treated as a reduction of U.S. 
taxable income), the taxable income 
from sources within the United States 
which is reduced by potential prefer¬ 
ence amounts with respect to each for¬ 
eign country or possession is an 
amount which bears the same rela¬ 
tionship to such income as the poten¬ 
tial preference amount with respect to 
such foreign country or possession 
bears to the total of the potential 
preference amounts with respect to all 
foreign countries and possessions. For 
purposes of this subparagraph, the po¬ 
tential preference amount with re¬ 
spect to a foreign country or posses¬ 
sion is the lesser of the amount of for¬ 
eign source preference (described in 
subparagraph (l)(i)(a) of this para¬ 
graph) attributable to such country or 
possession or the amount of foreign 
source loss (described in subparagraph 
(l)(iX6) of this paragraph) attributa¬ 
ble to such country or possession. 

(ii) Net operating loss . Where there 
is an overall net operating loss for the 
taxable year and the total of the po¬ 
tential preference amounts with re¬ 
spect to all foreign countries and pos¬ 
sessions exceeds the taxpayer’s tax¬ 
able income from sources within the 
United States, the amount of such 
excess is treated as “suspense prefer¬ 
ences”. The suspense preferences are 
converted into actual items of tax 
preference, arising in the loss year and 
subject to the provisions of section 56, 
as the net operating loss is used in 
other taxable years, in the form of a 
net operating loss deduction under sec¬ 
tion 172, to offset taxable income from 
sources within the United States. Sus¬ 
pense preferences attributable to a 
foreign country or possession which, 
in other taxable years, reduce taxable 
income from sources within such coun¬ 
try or possession or offset taxable 
income from sources within any other 
foreign country or possession loose 
their character as suspense prefer¬ 
ences and, thus, are never converted 
into actual items of tax preference. 
The amount of the suspense prefer¬ 
ences which are converted into actual 
items of tax preference is equal to 
that portion of the net operating loss 
attributable to the suspense prefer¬ 
ences which offsets taxable income 
from sources within the United States 
in taxable years other than the loss 
year. The determination of the compo¬ 
nent parts of the net operating loss 
and the determination of the amount 
by which the portion of the net oper¬ 
ating loss attributable to the suspense 
preferences offsets taxable income 
from sources within the United States 
is made on a year-by-year basis in the 
same order as the net operating loss is 
used in accordance with section 172(b). 


Such determination is made by apply¬ 
ing deductions attributable to United 
States source income first against such 
income and applying deductions at¬ 
tributable to income from sources 
within a foreign country or possession 
of the United States first against 
income from sources within such coun¬ 
try or possession and in accordance 
with the following principles: 

(а) Deductions attributable to items 
or classes of gross income from sources 
within the United States offset tax¬ 
able income from sources within the 
United States before any remaining 
deductions; 

(б) Deductions attributable to items 
or classes of gross income from sources 
within any foreign country or posses¬ 
sion of the United States which are 
not suspense preferences (referred to 
in this paragraph as “other foreign de¬ 
ductions”) offset taxable income from 
sources within such country or posses¬ 
sion before any remaining deductions; 

(c) Suspense preferences attributa¬ 
ble to items or classes of gross income 
from sources within a foreign country 
or possession offset any remaining 
taxable income from sources within 
such foreign country or possession 
after application of (6) of this subdivi¬ 
sion (ii) before any remaining deduc¬ 
tions: 

(d) Suspense preferences from each 

foreign country and possession (re¬ 
maining after application of (c) of this 
subdivision (ii)) offset taxable income 
from sources within the Unted States 
(remaining after application of (a) of 
this subdivision (ii)) before other for¬ 
eign deductions pro rata on the basis 
of the total of such suspense prefer- 
ences; _ 

(e) Other foreign deductions from 
each foreign country and possession 
(remaining after application of (6)'of 
this subdivision (ii)) offset taxable 
income from sources within the 
United States (remaining after appli¬ 
cation (a) and (6) of this subdivision 
(ii)) pro rata on the basis of the total 
of such other foreign deductions; 

(7) Deductions attributable to 
income from sources w T ithin the 


(a) Pursuant to subdivision (i) of this sub- 
paragraph. the potential preference amount 
in the case of the United Kingdom is the 
lesser of the preferences attributable to the 
United Kingdom ($45,000) or the excess of 
deductions over gross Income from sources 
within the United Kingdom ($70,000) and 
the potential preference amounts in the 


United States (remaining after appli¬ 
cation of (a) of this subdivision (ii)) 
offset taxable income from sources 
within any foreign country or posses¬ 
sion before any foreign deductions; 

(p) Other foreign deductions from 
each foreign country and possession 
(remaining after application of (b) and 
(e) of this subdivision (ii)) offset tax¬ 
able income from sources within any 
other foreign countries or possessions 
(remaining after application of (/) of 
this subdivision (ii)) pro rata on the 
basis of the total of such other foreign 
deductions; and 

(h) Suspense preferences (remaining 
after the application of (c) and (d) of 
this subdivision (ii)) offset taxable 
income from sources within any for¬ 
eign country or possession (remaining 
after the application of (/) and (g) of 
this subdivision (ii)) pro rata on the 
basis of the total of such suspense 
preferences. 

For purposes of the above computa¬ 
tions. taxable income is computed with 
the modifications specifed in section 
172(b)(2) or section 172(c), whichever 
is applicable. However, the amount of 
suspense preferences which are con¬ 
verted into actual items of tax prefer¬ 
ence in accordance with the above 
principles is reduced to the extent the 
suspense preferences offset increases 
in taxable income from sources within 
the United States due to the modifica¬ 
tions specified in section 172(b)(2) or 
section 172(c). For this purpose, sus¬ 
pense preferences are considered to 
offset an increase in taxable income 
due to section 172(b)(2) or section 
172(c) modifications only after reduc¬ 
ing taxable income computed before 
such modifications. 

(iii) Examples. The principles of this 
subparagraph may be illustrated by 
the following examples in each of 
w'hich the per-country foreign tax 
credit limitation is applicable. For pur¬ 
poses of these examples, personal de¬ 
ductions and exemptions are disre¬ 
garded. 

Example (1). The taxpayer has the follow¬ 
ing items of income and deduction for the 
taxable year 1971: 


case of France and Germany are zero in 
both cases since the preferences attributa¬ 
ble to both countries are zero. Since the 
total potential preference amounts ($45,000) 
is less than the taxable income from sources 
within the United States ($60,000), no modi¬ 
fication of U.S. taxable income is required. 
Thus, the amount by which the U.K. prefer- 



United 

States 

Prance 

Germany 

United 

Kingdom 

Gross income.... . 

Deductions: 

Preference............ . ..... 

$180,000 

$165,000 

$50,000 

$75,000 

(45.000) 

Other....... 

(120,000) 

(125.000) 

(80,000) 

(100.000) 

Taxable income (or loss)....—... 

60.000 

40.000 

(30.000) 

(70.000) 
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ences reduce the tax on taxable Income 
from sources within the United States, de¬ 
termined in a manner consistent with sub- 
paragraph (l)(i) of this paragraph, is the 
smallest of (1) the items of tax preference 
attributable to the United Kingdom 
($45,000), (2) the excess of deductions over 
gross income attributable to the United 
Kingdom ($70,000), or (3) taxable Income 
from sources within the United States 


• 

($60,000). The full $45,000 of U.K. prefer¬ 
ence items are, therefore, taken into ac¬ 
count as items of tax preference in 1971 and 
subject to the minimum tax. Since there is 
no net operating loss, subdivision <ii) of this 
subparagraph does not apply. 

(b) If the French taxable income is 
$15,000 instead of $40,000. a $25,000 net op¬ 
erating loss (on a worldwide basis) results. 
The determination of the foreign prefer¬ 


ence items taken into account pursuant to 
subdivision (i) of this subparagraph is the 
same as in (a) of this example. Subdivision 
<ii) of this subparagraph again does not 
apply since the total potential preference 
amounts ($45,000) is less than the U.S. tax¬ 
able income ($60,000). 

Example (2). For the taxable year 1972, 
the taxpayer has a net operating loss of 
$35,000 consisting of the following items of 
income and deduction: 



United 

States 

France 

Germany 

United 

Kingdom 

\- 

Belgium 

Gross income. 

$250,000 

$50,000 

(35,000) 

(75.000) 

$60,000 

(70.000) 
(30.000) . 

$5,000 

(95,000) . 

$45,000 

Deductions: 

Preferences...... 

Other.......... 

(100,000) 

(40.000) 




Taxable income (or loss)____ 

150,000 

(60.000) 

(40.000) 

(90.000) 

5.000 


(a) Pursuant to subdivision (i) of this sub- 
paragraph the potential preference amount 
with respect to each country is the lesser of 
the amount shown as preferences with re¬ 
spect to such country or the amount of the 
loss from such country. Thus, the potential 
preference amounts in this case are: 


France....... $35,000 

Germany.........:.. 40,000 

United Kingdom... 90.000 


Belgium .... o 


Total------ 165,000 

Since the total of the potential preference 
amounts exceeds the U.S. taxable Income, in 
applying the principles of subparagraph 
(l)(i) of this paragraph. U.S. taxable income 
which is reduced by potential preference 
amounts with respect to each country is a 
pro-rata amount based on the total poten¬ 
tial preference amounts as follows: 


France (35,000/165,000x $150,000)—$31,818 
Germany (40,000/165,000 x $150,000)— 

$36,364 

United Kingdom (90.000/ 

165.000 x$150,000)- $81,818 
Belgium <0/165.000 > $150.000)—$0 
Total—$150,000 

The amount by which the foreign prefer¬ 
ence items offset U.S. taxable income pursu¬ 
ant to subdivision (i) of this subparagraph is 
then determined as follows:' 


(a) <b) (c) <d) 

Smallest of 

Preferences Loss UJS. taxable (a), (b). or 
Income (c) 


France--«------- $35,000 $60,000 $81,818 $31,818 

Germany-..----- 70,000 40.000 36.364 36.364 

United Kingdom------ 95.000 90.000 81,818 81,818 

Bel glum......................... . ...... . . . 


Total—-..-~----------- 150,000 


Thus, $150,000 of the total foreign preference items will be taken into account pursuant 
to subdivision (i) of this subparagraph as items of tax preference in 1972 and subject to the 
provisions of section 56. 

(b) Pursuant to subdivision (li) of this subparagraph, the 1972 net operating loss of 
$35,000 will consist of suspense preferences of $15,000 and other foreign deductions of 
$20,000 attributable ,to each foreign country as shown below and determined as follows: 


Deductions 


Explanation 

* 

France 

Germany 

United 



United 



King- 

Belgium 


States 

Prefer¬ 

Prefer¬ 

dom 

other 



ences Other 

ences Other 

prefer- 



ences. 


$100,000 $35,000 $75,000 $70,000 $30,000 $95,000 $40,000 

1. U.S. deductions against U.S. Income 

($250,000)....—. X 100.000)....„...... 

2. Other foreign deductions against for- % 

eign income (per-country) *.------- (50.000).. (30.000)... (40.000) 

3. Suspense preferences against remaining 

foreign Income (per-country)—___ (30.000) _ (5.000)_..... 

4. Suspense preferences against remaining 
U.S. income: 

France (35.000/165.000 x $150.000)..(31.818) ..... 

Germany (40.000/165.000 X $150.000)... (36.364) .... 

U.K. (90,000/165.000 x $150.000).._______ (81.8 \9) 

5. Other foreign deductions against re¬ 
maining U.S. income (0)... Not applicable. 

6. U.S. deductions against other foreign 

income.... Not applicable. 

7. Other foreign deductions against re¬ 
maining foreign Income ($5,000)......... (5.000) ....____ 

8. Suspense preferences against remaining 

foreign Income (0): Not applicable. 

Balance (components of NOL)__ 3.182 20.000 3,636 8.182 .. 

•Foreign income amounts before step 2 are: France—$50,000: Germany—$60,000: United Kingdom - 
$5,000: Belgium—$45,000. 
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Example (3). In 1973. the taxpayer has 
taxable income (computed without regard 
to the net operating loss deduction) from 
the following sources and in the following 
amounts: 


United 

France 

Germany 

United 

States 



Kingdom 

$100,000 

$60,000 

$20,000 

' $30,000 


In addition, the taxpayer has a net operat¬ 
ing loss deduction of $235,000 resulting from 
a 1972 net operating loss consisting of the 
following amounts: 


(5) If, in 1972. there had been no items of 
tax preference without regard to the sus¬ 
pense preferences, the conversion of the 
suspense preferences in 1973 would result in 
a 1972 minimum tax liability under section 
56(a) of $4,500 (10 percent x 

($75,000 -$30,000)), all of which would have 
been deferred by reason of section 56(b). 
Further, by application of section 56(b) and 
§ 1.56-2. $20,000 of the $45,000 preference 
portion of the 1972 net operating loss would 
be treated as having reduced taxable income 
in 1973 resulting in the imposition in 1973 of 
$2,000 of the deferred 1972 minimum tax li¬ 
ability. 

(3) Separate limitation under sec¬ 
tion 904(f). In the case of a taxpayer 
subject to the separate limitation on 
interest income under section 904(f), 
the provisions of this paragraph shall 
be applied in the same manner as in 
subparagraph (2) of this paragraph. If 
the taxpayer has elected the overall 
foreign tax credit limitation, subpara¬ 
graph (2) of this paragraph shall be 
applied as if all income from sources 
within any foreign countries or posses¬ 
sions of the United States and deduc¬ 
tions relating to income from such 
sources other than income or deduc¬ 
tions subject to the separate limitation 


Deductions attributable to income from 
sources within the United States. $25,000 

Suspense preferences attributable to 
Income from sources within Prance. $75,000 

Deductions other than suspense prefer¬ 
ences attributable to Income from 
sources within Prance.... $85,000 

Deductions other than suspense prefer¬ 
ences attributable to sources within 
the Netherlands________ $50,000 


(a) Pursuant to subdivision (H) of this sub 
paragraph, the converted suspense prefer¬ 
ences and the remaining portions of the 
1972 net operating loss carried over to 1974 
are computed as follows: 


under section 904(f) were from a single 
foreign country. 

(4) Carryover of excess taxes. For 
rules relating to carryover of excess 
taxes described in paragraph (1) of 
section 56(c) when suspense prefer¬ 
ences are converted to actual items of 
tax preference, see § 1.56-5(f). 

(5) Character of amounts. Where the 
amounts from sources within a foreign 
country or possession of the United 
States (or all such countries or posses¬ 
sions in the case of a taxpayer who 
has elected the overall foreign tax 
credit limitation) which are treated as 
reducing chapter 1 tax on income from 
sources within the United States or as 
suspense preferences are less than the 
total items of tax preference described 
in subparagraph <l)(i)(a) of this para¬ 
graph attributable to such sources, the 
amounts so treated are considered de¬ 
rived proportionately from each such 
item of tax preference. 

§ 1.58-8 Capital gains and stock options. 

(a) In general. Section 58(g)(2) pro¬ 
vides that the items of tax preference 
specified in section 57(a)(6), and 
§ 1.57-l(b) (stock options), and section 


57(a)(9), and § 1.57-1(1) (capital gains), 
which are attributable to sources 
within any foreign country or posses¬ 
sion of the United States shall not be 
taken into account as items of tax 
preference if, under the tax laws of 
such country or possession, preferen¬ 
tial treatment is not accorded: 

(1) In the case of stock options, to 
the gain, profit, or other income real¬ 
ized from the transfer of shares of 
stock pursuant to the exercise of an 
option which is under United States 
tax law a qualified or restricted stock 
option (under section 422 or section 
424); and 

(2) In the case of capital gains, to 
gain from the sale or exchange of capi¬ 
tal assets (or property treated as capi¬ 
tal assets under United States tax 
law). 

Where capital gains are not accorded 
preferential treatment within a for¬ 
eign country, capital losses as well as 
capital gains from such country are 
not taken into account for purposes of 
the minimum tax. 

(b) Source of capital gains and stock 
options. Generally, in determining 
whether the capital gain or stock 
option item of tax preference is attrib¬ 
utable to sources within any foreign 
country or possession of the United 
States, the principles of sections 861- 
863 and the regulations thereunder 
are applied. Thus, the stock option 
item of tax preference, representing 
compensation for personal services, is 
attributable, in accordance with 
§ 1.861-4, to sources within the coun¬ 
try in which the personal services were 
performed. Where the capital gain 
item of tax preference represents gain 
from the purchase and sale of person¬ 
al property, such gain is attributable, 
in accordance with § 1.861-7, entirely 
to sources within the country in which 
the property is sold. In accordance 
with paragraph (c) of § 1.861-7, in any 
case in which the sales transaction is 
arranged in a particular manner for 
the primary purpose of tax avoidance, 
all factors of the transaction, such as 
negotiations, the execution of the 
agreement, the location of the proper¬ 
ty. and the place of payment, will be 
considered, and the sale will be treated 
as having been consummated at the 
place where the substance of the sale 
occurred. 

(c) Preferential treatment. For pur¬ 
poses of this section, gain, profit, or 
other income is accorded preferential 
treatment by a foreign country or pos¬ 
session of the United States if (1) rec¬ 
ognition of the income, for foreign tax 
purposes, is deferred beyond the tax¬ 
payer’s taxable year or comparable 
period for foreign tax purposes which 
coincides with the taxpayer’s U.S. tax¬ 
able year in cases where other items of 
profit, gain, or other income may not 
be deferred; (2) it is subject to tax at a 
lower effective rate (including no rate 


tin thousands of dollars] 




1973 Income 


1972 net operating loss 





United 


French 

French 

Dutch 


United 

France 

Ger¬ 

King¬ 

United 

suspense 

other 

other 


States 


many 

dom 

States 

prefer¬ 

deduc¬ 

deduc¬ 







ences 

tions 

tions 


100 

60 

20 

30 

25 

75 

85 

50 

U.S. deductions against U.S. 









inc° m e . 

(25) 



Mimnimnr 

(25) 

... 


ilsiinnmnn 

Other foreign deductions 









against foreign Income (per- 









oouniry ( _ r „ t . T .. 


(60) 



n|| 


(60) 


Suspense preferences against re¬ 








maining foreign Income (per- 









country). . . . . 




Not applicable. 




Suspense preferences against re¬ 









maining U.S. income ---- 

(*75) 

. - 

-- 


— . —— 

(75) 

— - 



Other foreign deductions 
against remaining U.S. 

Income... Not applicable. 


U.S. deductions against remain¬ 
ing foreign Income.......^..-. Not applicable. 

Other foreign deductions against 
remaining foreign income: 

French (25.000/75.000 x 


$50.000)............ (16.7) .........™..- (16.7) .. 

Dutch (50.000/75.000 X 

$50,000)....-... (33.3) ....... (33.3) 

Suspense preferences against re¬ 
maining foreign income. Not applicable. 

Balance (1972 carryover to 


* Suspense preferences converted to actual items of tax preference. 
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of tax) than other items of profit, 
gain, or other income, by means of a 
special rate of tax, artifical deduc¬ 
tions, exemptions, exclusions, or simi¬ 
lar reductions in the amount subject 
to tax; (3) it is subject to no significant 
amount of tax; or (4) the laws of the 
foreign country or possession by any 
other method provide tax treatment 
for such profit, gain, or other income 
more beneficial than the tax treat¬ 
ment otherwise accorded income by 
such country or possession. For the 
purpose of the preceding sentence, 
gain, profit, or other income is subject 
to no significant amount of tax if the 
amount of taxes imposed by the for¬ 
eign country or possession of the 
United States is equal to less than 2.5 
percent of the gross amount of such 
income. 

(d) Examples. The principles of this 
section may be illustrated by the fol¬ 
lowing examples: 

Example (I). The Bahamas imposes no 
income tax on individuals or corporations, 
whether resident or nonresident. Since capi¬ 
tal gains are subject to no tax in the Baha¬ 
mas. capital gains are considered to be ac¬ 
corded preferential treatment and will be 
taken into account for purposes of the mini¬ 
mum tax. 

Example (2). In France, except in certain 
cases involving the sale of large blocks of 
stock, a nonresident individual is not subject 
to tax on isolated capital gains transactions. 
Since such capital gains are not subject to 
tax in France, they are considered to be ac¬ 
corded preferential treatment irrespective 
of the treatment accorded other capital 
gains in France and such gains will be taken 
into account for purposes of the minimum 
tax. 

Example (3). In Germany, in the case of 
the sale within 1 taxable year of 1 percent 
or more of the shares of a corporation in 
which an individual taxpayer is regarded as 
holding a substanital interest, the gains on 
the sale of the large block of stock will be 
taxed as extraordinary income at one-half 
the ordinary Income tax rate. Since these 
gains are taxed as a reduced rate of tax in 
comparison to other income, they are con¬ 
sidered to be accorded preferential treat¬ 
ment and will be taken into account for pur¬ 
poses of the minimum tax. 

Example (4). In Belgium, gains derived by 
an individual in the course of regular specu¬ 
lative transactions are taxed as ordinary 
income, but with an upper limit of 30 per¬ 
cent. Hates of tax on individuals in Belgium 
range from approximately 30 percent to ap¬ 
proximately 60 percent. Since the gains on 
speculative transactions are taxed at a 
maximum rate which is more beneficial 
then the rates accorded to other income, 
such gains are considered to be accorded 
preferential treatment and will be taken 
into account for purposes of the minimum 
tax. 

Example (5). In France, gains derived by a 
company on the sale of fixed assets held for 
less than 2 years are treated as short-term 
gains. The excess of short-term gains in any 
fiscal year is taxed at the full company tax 
rate of 50 percent. However, this tax may be. 
paid in equal portions over the 5 years im¬ 
mediately following the realization of such 
short-term gains. Since recognition of the 
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short-term gains for tax purposes is subject 
to deferral over a 5-year period, such gains 
are considered to be accorded preferential 
treatment and will be taken into account for 
purposes of the minimum tax. 

Example (6). Al$o in France, in the case of 
the sale or exchange by a company of depre¬ 
ciable assets and nondepreciable asset 
owned for at least 2 years, the excess of 
long-term capital gains over long-term capi¬ 
tal losses in a fiscal year is subject to an im¬ 
mediate tax at the reduced rate of 10 per¬ 
cent. Such excess, reduced by the 10-percent 
tax. is carried in a special reserve account 
on the taxpayer's books. If the excess is re¬ 
invested in other fixed asset within a stated 
period, no further tax is due. If the amounts 
in the special reserve are distributed, they 
will be treated as ordinary income for the 
fiscal year in which the distribution is 
made. Since such gains (other than those 
distributed in the same fiscal year they are 
realized) are subject to deferral or a reduced 
rate of tax, they are (except to the extent 
distributed in the year of realization) con¬ 
sidered to be accorded preferential treat¬ 
ment and are taken into account for pur¬ 
poses of the minimum tax. 

Example (7). In Sweden, in the case of 
gains derived by an individual on the sale of 
shares or bonds held for 5 years or less. 25 
percent of the gains are taxed if the holding 
period is 4 to 5 years, 50 percent of the gain 
Is taxed if the holding period is 3 to 4 years, 
and 75 percent of the gain is taxed if the 
holding period is 2 to 3 years. The gain is 
fully taxable at ordinary income rates if 
held for less than 2 years. Thus, gains on 
shares or bonds held for 2 years or more are 
considered accorded preferential treatment 
in Sweden since they are either subject to 
exemption or treatment comparable to the 
U.S. capital gains deduction and are taxed 
at a reduced rate. Thus, such gains are 
taken into account for purposes of the mini¬ 
mum tax. 

Example ( 8 ). Pursuant to Article XIV of 
the United States-United Kingdom Income 
Tax Convention, a resident of the United 
States is exempt from United Kingdom tax 
on most capital gains. Since such capital 
gains are exempt from United Kingdom tax¬ 
ation, they are considered to be accorded 
preferential treatment and are taken into 
account for purposes of the minimum tax. 

Example (3). An individual resident of the 
United States, is desirous of selling his stock 
in a corporation listed on the New York 
Stock Exchange. He requests the stock cer¬ 
tificates from his broker in the United 
States, travels to a foreign country, delivers 
the certificates to a broker in that country, 
and has the foreign broker execute the sale 
which takes place on the New York Stock 
Exchange. Since the sale was consummated 
in the United States, pursuant to paragraph 
(b) of this section and § 1.861-7, the result¬ 
ing capital gain item of tax preference is at¬ 
tributable to sources within the United 
States. 

Example (10). Two individuals, both resid¬ 
ing in the United States, negotiate and 
reach agreement in New York City for the 
sale of stock of a closed corporation. Prior 
to the transfer of the stock, in order to 
avoid imposition of the minimum tax. both 
individuals travel to a foreign country 
which does not accord preferential treat¬ 
ment to capital gains, but imposes a 5-per¬ 
cent rate of income tax which would be 
fully creditable against U.S. tax under sec¬ 
tions 901 and 904 if the capital gains were 
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sourced in that country. The stock is actual¬ 
ly transferred and consideration paid in the 
foreign country. Since the primary purpose 
of consummating the sale in the foreign 
country was the avoidance of tax. pursuant 
to paragraph (b) of this section, and 5 1.861- 
7(c). the resulting capital gain item of tax 
preference will be considered attributable to 
sources within the country in which the 
substance of sale took place or. in this case, 
the United States. 

Pah. 7. Section 1.381(c)(l)-l(a) is 
amended by adding new subparagraph 
(3) immediately after subparagraph 
(2) of that section. The amended pro¬ 
vision reads as follows: 

§ 1.381(cKl)-l Net operating loss car¬ 
ryovers in certa incorporate acquisi¬ 
tions. 

(a) Carryover requirement • • • 

(3) For purposes of the tax imposed 
under section 56, the acquiring corpo¬ 
ration succeeding to and taking into 
account any net operating loss car¬ 
ryovers of the distributor or transferor 
corporation shall also succeed to and 
take into account along with such net 
operating loss carryforward any de¬ 
ferred tax liability under section 56(b) 
and the regulations thereunder attrib¬ 
utable to such net operating loss car¬ 
ryover. 

• «k • • • 

Par. 8. Section 1.382(b)-l is amended 
by adding new paragraph (h) immedi¬ 
ately after paragraph (g). The amend¬ 
ed provision reads as follows: 

§ 1.382(b)-l Change in ownership a s the 
result of a reorganization. 


(h) Minimum tax for tax preferences. 
For purposes of the tax imposed under 
section 56, the acquiring corporation 
succeeding to and taking into account 
any net operating loss carryovers of 
the transferor corporation shall also 
succeed to and take into account along 
with such net operating loss carryover 
any deferred tax liability under sec¬ 
tion 56(b) and the regulations there¬ 
under attributable to such net operat¬ 
ing loss carryover. Any reduction of 
net operating loss effected pursuant to 
section 382 and the regulations there¬ 
under shall, for purposes of section 
56(b) and the regulations thereunder 
and section 1.58-7, be deemed to 
reduce the portions of such net oper¬ 
ating loss described in such provisions 
proportionately. 

Par. 9. Section 1. 443 is deleted. 

Par. 10. Section 1.443-1 is amended 
by redesignating paragraph (d) as 
paragraph (e) and by adding new para¬ 
graph (d) immediately after para¬ 
graph (c). These amended provision^ 
read as follows: 
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Adjustments in Tax on Change to Installment Method 


Taxable years Adjustment years 

(prior to change) - (after change) 


Year 1 Year 2 Year 3 Year 4 


Gross profit from installment sales (receivable in peri¬ 
odic payments over 5 yr). 

Other Income.—... 

$100,000 .... 

80,000 

$50,000 

200.000 

*$20,000 

*10.000 

*80.000 

90.000 

*$12,000 

*8.000 

•40.000 

’90.000 

90,000 

Gross income........*.. 

Deductions. 

180.000 

60.000 

250,000 

50.000 

200.000 

50.000 

240,000 

60,000 

Taxable income .... 

Tax rate assumed (percentage of tax. other than tax 
imposed by sec. 58)....v.. 

120,000 

30 

200,000 

50 

150.000 

40 

180.000 

40 

Tax would be...... 

36.000 

100.000 

60,000 

72.000 


Computation of adjustment in year 3 Lesser tax 

Portions 


Year 1 items 

In year 3 (portion of tax)... 20.000/200.000x©0.000 = $6.000. -... 

In year 1 (portion of tax). 20.000/180.000 x 36.000 = $4.000. $4,000 

Year 2 items 

In year 3 (portion of tax)_ 10.000/200,000 x 60.000=$3.000.~~. 8.000 

In year 2 (portion of tax). 10,000/250.000x 100.000^$4,000..... 


Adjustment to tax of year 3. . . 7 -°°° 

Computation of adjustmentin year 4 __ ^ _ 

Year 1 items 

In year 4 (portion of tax).... 12,000/240.000 x 72,000=$3.600. ....... 

In year 1 (portion of tax)_ _ 12.000/ 180.000x 36.0 00~62. 4 00—. _ _ $2,400 

Year 2 items 


In year 4 (portion of tax)..... 

In year 2 (portion of tax). 

.... 8.000/240.000 x 72,000 a$2.400. 

.«... 8,000/250,000 x 100,000 m $3.200. 


Adjustment to tax of year 4.... 


. 4.800 

1 Prom year 1 sales. 

* Prom year 1 sales. 

‘From year 3 sales. 

’Prom year 2 sales. 

’From year 2 sales. 

’From year 4 sales. 

’From year 3 sales. 




§ 1.443-1 Returns for period of less than 
12 months. 


(d) Adjustment in exclusion for com¬ 
puting minimum tax for tax prefer¬ 
ences. (1) If a return is made for a 
short period on account of any of the 
reasons specified in subsection (a) of 
section 443, the $30,000 amount speci¬ 
fied in section 56 (relating to mini¬ 
mum tax for tax preferences), modi¬ 
fied as provided by section 58 and the 
regulations thereunder, shall be re¬ 
duced to the amount which bears the 
same ratio to such specified amount as 
the number of days in the short period 
bears to 365. 

(2) Example . The provisions of this 
paragraph may be illustrated by the 
following example: 

Example. A taxpayer who is an unmarried 
Individual has been granted permission 
under section 442 to change his annual ac¬ 
counting period files a return for the short 
period of 4 months ending April 30, 1970. 
The $30,000 amount specified in section 56 
is reduced as follows: 

120/365 x $30,000 - $9,835.89. 

(e) Cross references. * • • 

Par. 11. Section 1.453 is deleted. 

Par. 12. Section 1.453-7 is amended 
by revising subparagraphs (2) and (3) 
of paragraph (b). These amended pro¬ 
visions read as follows: 


§ 1.453-7 Change from accrual to install¬ 
ment method by dealers. 


(b) Adjustment to tax. • • • 

(2) The tax determined in any of the 
steps provided in subparagraph (1) of 
this paragraph shall be the tax im¬ 
posed by chapter 1. subtitle A of the 
Internal Revenue Code of 1954 other 
than the tax imposed by section 56 
(relating to the minimum tax for tax 
preferences); or chapter 1, not includ¬ 
ing subchapter D, relating to excess 
profits, nor subchapter E, relating to 
tax on self-employment income, of the 
Internal Revenue Code of 1939. 

(3) The computation of the adjust¬ 
ment provided in section 453(c)(2) may 
be illustrated by the following exam¬ 
ple. the principles of which are equally 
applicable to sales under a revolving 
credit plan which are reported on the 
installment method: 


Par. 13. Section 1.511 is deleted. 

Par. 14. There is inserted immediate¬ 
ly after §1.511-3 the following new 
section: 

§1.511-4 Minimum tax for tax prefer¬ 
ences. 

The tax imposed by section 56 ap¬ 
plies to an organization subject to tax 
under section 511 with respect to 
items of tax preference which enter 
into the computation of unrelated 
business taxable income. For this pur¬ 
pose. only those items of income and 
those deductions entering into the de¬ 
termination of the tax imposed by this 
section are considered in the determi¬ 
nation of the items of tax preference 
under section 57. For rules relating to 
the minimum tax for tax preferences, 
see sections 56 through 58 and the reg¬ 
ulations thereunder. 


Par. 15. Section 1.614-3 is amended 
by revising subdivisions (iii), (iv), and 
(v) of subparagraph (3) of paragraph 
(g) to read as follows: 

§ 1.614-3 Rule© relating to separate oper¬ 
ating mineral interests in the case of 
mines. 

• * * • • 

(g) Special rule as to deductions 
under section 615(a) prior to aggrega¬ 
tion. • • • 

(3) Recomputation of tax. • • * 

(iii) Effect of recomputation with re¬ 
spect to items based on amount of 
income. In making the recomputation 
of tax under this subparagraph for 
any taxable year, any deduction, 
credit, or other allowance which is 
based upon the adjusted gross income 
or taxable income of the taxpayer for 
such year shall be recomputed taking 
into account the adjustment required 
under subdivision (Li) of this subpara¬ 
graph. For example, if a corporate tax- 
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payer’s taxable Income is increased 
under the provisions of such subdivi¬ 
sion, then the amount of charitable 
contributions which may be deducted 
under the limitation contained in sec¬ 
tion 170(b)(2) shall be correspondingly 
increased for purposes of the recompu¬ 
tation. Moreover, the effect that the 
recomputation of any deduction, 
credit, or other allowance for a tax¬ 
able year has on the tax imposed for 
any other taxable year shall also be 
taken into account for purposes of the 
recomputation of tax under this sub- 
paragraph. Any change in items of tax 
preferences (as defined in section 57 
and the regulations thereunder) must 
also be taken into account for pur¬ 
poses of the recomputation under this 
subparagraph. 

(iv) Effect of recomputation with re - 
spect to a net operating loss and a net 
operating loss deduction. If the recom¬ 
putation of tax under this subpara¬ 
graph for the taxable year for which 
the recomputation is required to be 
made results in a reduction of a net 
operating loss for such year, then the 
taxpayer shall take into account the 
effect of such reduction on the tax im¬ 
posed by chapter 1 of the Internal 
Revenue Code of 1954 (or by corre¬ 
sponding provisions of the Internal 
Revenue Code of 1939) for any taxable 
year affected by such reduction. If the 
recomputation of tax for the taxable 
year for which the recomputation is 
required to be made results in an in¬ 
crease in taxable income as defined in 
section 172(b)(2) for such year, then 
the taxpayer shall take into account 
the effect of such increase on the tax 
imposed by chapter 1 of the Internal 
Revenue Code of 1954 (or by corre¬ 
sponding provisions of the Internal 
Revenue Code of 1939) for any taxable 
year affected by such increase. Fur¬ 
thermore, in making the recomputa¬ 
tion of tax for any taxable year for 
which the recomputation is required 
to be made, the taxpayer shall take 
into account any change in the net op¬ 
erating loss deduction for such year 
resulting from the recomputation of 
tax for any other taxable year for 
which a recomputation is required to 
be made. For provisions relating to the 
net operating loss deduction, see sec¬ 
tion 172 and the regulations thereun¬ 
der. For rules relating to the effect of 
the net operating loss deduction on 
the minimum tax for tax preferences 
see section 56 and the regulations 
thereunder and § 1.58-7. 

(v) Determination of increase in tax. 
If the taxpayer elects to form an ag¬ 
gregation or aggregations for a taxable 
year under section 614(c)(1) and if a 
recomputation of tax is required to be 
made under this paragraph for any 
prior taxable year or years, then the 
taxpayer shall compute the difference 
between the tax, including the tax im¬ 


posed by section 56 (relating to the 
minimum tax for tax preferences), as 
recomputed under this subparagraph 
for such prior taxable year or years 
(and other taxable years affected by 
the recomputation) and the tax liabili¬ 
ty previously determined (computed 
without regard to section 614(c)(4)) 
with respect to such prior taxable year 
or years (and other taxable years af¬ 
fected by the recomputation). If the 
taxpayer is subsequently required to 
make a recomputation with respect to 
any taxable year or years for which he 
has previously made a recomputation, 
then the taxpayer shall compute the 
difference between the tax as subse¬ 
quently recomputed for such taxable 
year or years (and other taxable years 
affected by the subsequent recomputa¬ 
tion) and the tax as previously recom¬ 
puted for such taxable year or years 
(and other taxable years affected by 
the subsequent recomputation). For 
treatment of the increase in tax result¬ 
ed from the recomputation of tax 
under this subparagraph, see subpara¬ 
graph (4) of this paragraph. 


Par. 16. Section 1.642(h)-l is amend¬ 
ed by revising paragraph (b) to read as 
follows: 

§ 1.642(h)-! Unused loss carryovers on 
termination of an estate or trust. 


(b) The net operating loss carryover 
and the capital loss carryover are the 
same in the hands of a beneficiary as 
in the estate or trust, except that the 
capital loss carryover in the hands of a 
beneficiary which is a corporation is a 
short-term loss irrespective of whether 
it would have been a long-term or 
short-term capital loss in the hands of 
the estate or trust. The net operating 
loss carryover and the capital loss car¬ 
ryover are taken into account in com¬ 
puting taxable income, adjusted gross 
income, and the tax imposed by sec¬ 
tion 56 (relating to the minimum tax 
for tax preferences). The first taxable 
year of the beneficiary to which the 
loss shall be carried over is the taxable 
year of the beneficiary in which or 
with which the estate or trust termi¬ 
nates. However, for purposes of deter¬ 
mining the number of years to which a 
net operating loss, or a capital loss 
under paragraph (a) of § 1.1212-1, may 
be carried over by a beneficiary’, the 
last taxable year of the estate or trust 
(whether or not a short taxable year) 
and the first taxable year of the bene¬ 
ficiary to which a loss is carried over 
each constitute a taxable year, and, in 
the case of a beneficiary of an estate 
or trust that is a corporation, capital 
losses carried over by the estate or 
trust to any taxable year of the estate 


or trust beginning after December 31, 
1963. shall be treated as if they were 
incurred in the last taxable year of the 
estate or trust (whether or not a short 
taxable year). For the treatment of 
the net operating loss carryover when 
the last taxable year of the estate or 
trust is the last taxable year to which 
such loss can be carried over, see 
§ 1.642(h)-2. 

• • • • • 

Par. 17. Section 1.642(h)-2 is amend¬ 
ed by revising paragraph (a) to read as 
follows: 

§ 1.642(h)-2 Excess deductions on termi¬ 
nation of an estate or trust 

(a) If, on the termination of an 
estate or trust, the estate or trust has 
for its last taxable year deductions 
(other than the deductions allowed 
under section 642(b) (relating to per¬ 
sonal exemption) or section 642(c) (re¬ 
lating to charitable contributions)) in 
excess of gross income, the excess is al¬ 
lowed under section 642(h)(2) as a de¬ 
duction to the beneficiaries succeeding 
to the property of the estate or trust. 
The deduction is allowed only in com¬ 
puting taxable income and must be 
taken into account in computing the 
items of tax preference of the benefici¬ 
ary; it is not allowed in computing ad¬ 
justed gross income. The deduction is 
allowable only in the taxable year of 
the beneficiary in which or with which 
the estate or trust terminates, wheth¬ 
er the year of termination of the 
estate or trust is of normal duration or 
is a short taxable year. For example: 
Assume that a trust distributes all of 
its assets to B and terminates on De¬ 
cember 31, 1954. As of that date it has 
excess deductions, for example, be¬ 
cause of corpus commissions on termi¬ 
nation. of $18,000. B, who reported on 
the calendar year basis, could claim 
the $18,000 as a deduction for the tax¬ 
able year 1954. However, if the deduc¬ 
tion (when added to his other deduc¬ 
tions) exceeds his gross income, the 
excess may not be carried over to the 
year 1955 or subsequent years. 


Par. 18. Section 1.682(b)-l is amend¬ 
ed by revising paragraph (a) to read as 
follows: 

§ 1.682(b)-l Application of trust rules to 
alimony payments. 

(a) For the purpose of the applica¬ 
tion of subparts A through D (section 
641 and following), part I, subchapter 
J, chapter 1 of the Code, the wife de¬ 
scribed in section 682 or section 71 
who is entitled to receive payments at¬ 
tributable to property in trust is con¬ 
sidered a beneficiary of the trust, 
whether or not the payments are 
made for the benefit of the husband 
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in discharge of his obligations. A wife 
treated as a beneficiary of a trust 
under this section is also treated as 
the beneficiary of such trust for pur¬ 
poses of the tax imposed by section 56 
(relating to the minimum tax for tax 
preferences). For rules relating to the 
treatment of items of tax preference 
with respect to a beneficiary of a trust, 
see § 1.58-3. 


Par. 19. Section 1.702-1 is amended 
by adding new paragraph (e) immedi¬ 
ately after paragraph (d). As amended 
this provision reads as follows: 

§ 1.702-1 Income and credits of partner. 


(e) Cross reference . For special rules 
in accordance with the principles of 
section 702 applicable solely for the 
purpose of the tax imposed by section 
56 (relating to the minimum tax for 
tax preferences) see § 1.58-2(a). 

Par. 20. Section 1.901 is deleted. 

Par. 21. Section 1.901-1 is amended 
by revising paragraph (f) to read as 
follows: 

§ 1.901-1 Allowance of credit for taxes. 


(f) Taxes against which credit not al¬ 
lowed. The credit for taxes shall be al¬ 
lowed only against the tax imposed by 
chapter 1 of the Code, but it shall not 
be allowed against the taxes imposed 
for the taxable year under the sections 
listed in section 901(a). 

9 • • • • 

Par. 22. Section 1.1245-2 is amended 
by inserting after the third sentence 
of paragraph (a)(7) the following new 
sentence: 

§ 1.1245-2 Definition of recomputed basis. 

(a) General rule. • • • 

(7) Depreciation or amortization al¬ 
lowed or allowable. • • • No adjust¬ 
ment is to be made on account of the 
tax imposed by section 56 (relating to 
the minimum tax for tax prefer¬ 
ences). 4 1 * 


Par. 23. Section 1.1341-l<b) is 
amended by revising subdivision (ii) of 
subparagraph (1) to read as follows: 

§ 1.1341-1 Restoration of amounts re¬ 
ceived or accrued under claim of right. 

• • ♦ • • 

(b) Determination of tax. (1) * * * 

(ii) The tax for the taxable year 
computed under section 1341(a)(5), 
that is, without taking such deduction 
into account, minus the decrease in 


tax (net of any increase in tax imposed 
by section 56, relating to the minimum 
tax for tax preferences) (under chap¬ 
ter 1 of the Internal Revenue Code of 
1954, under chapter 1 (other than sub¬ 
chapter E) and subchapter E of chap¬ 
ter 2 of the Internal Revenue Code of 
1939, or under the corresponding pro¬ 
visions of prior revenue laws) for the 
prior taxable year (or years) which 
would result solely from the exclusion 
from gross income of all or that por¬ 
tion of the income included under a 
claim of right to which the deduction 
is attributable. For the purpose of this 
subdivision, the amount of the de¬ 
crease in tax is not limited to the 
amount of the tax for the taxable 
year. See paragraph (i) of this section 
where the decrease in tax for the prior 
taxable year (or years) exceeds the tax 
for the taxable year. 


Par. 24. Section 1.1372-1 is amended 
by revising paragraph (a) and subpara¬ 
graph (1) of paragraph (b). These 
amended provisions read as follows: 

§ 1.1372-1 Election by small business cor¬ 
poration. 

(a) Eligibility. Under section 1372, 
an eligible small business corporation 
may elect not to be subject to the 
taxes imposed by chapter 1 of the 
Code (other than the tax imposed by 
section 1378 for taxable years begin¬ 
ning after April 14, 1966, and the tax 
imposed by section 56 for taxable 
years ending after December 31, 1969). 
The qualifications of a small business 
corporation must be met as of the first 
day of the first taxable year of the 
corporation for which the election is 
to be effective and on the date of elec¬ 
tion, unless the election is made after 
such first day, in which case the quali¬ 
fications need not exist prior to the 
date of election. For example, the exis¬ 
tence of a corporate shareholder or a 
nonresident alien as a shareholder 
prior to the date of election does not 
preclude qualification. However, if the 
election is made for a taxable year be¬ 
ginning before September 3. 1958, the 
qualifications must be met on such 
date and on each day after such date 
and before the date of the election. 
The election by a small business cor¬ 
poration is valid only if all the share¬ 
holders in the corporation on the first 
day of the first taxable year for which 
the election is to be effective, or on 
the day of election, whichever is later, 
consent to such election. See § 1.1372- 
3, relating to shareholders’ consent. 

(b) Effect of election—{ 1) Effect on 
corporation. The effect on a small 
business corporation of a valid election 
under section 1372 is to exempt such 
corporation from the taxes imposed by 
chapter 1 of the Code (other than the 
tax imposed by section 1378 for tax¬ 


able years beginning after April 14, 
1966, and the tax imposed by section 
56 for taxable years ending after De¬ 
cember 31, 1969) with respect to tax¬ 
able years of the corporation for 
which the election is in effect and to 
subject the corporation with respect to 
such taxable years and all of its subse¬ 
quent taxable years to section 1377, re¬ 
lating to special rules for computing 
the earnings and profits of an election 
small business corporation. 

9 9 9 • • 

Par. 25. Section 1.1373 is deleted. 

Par. 26. Section 1.1373-1 is amended 
by revising paragraph (b) to read as 
follows: 

§ 1.1373-1 Corporation undistributed tax¬ 
able income taxed to shareholders. 

♦ • * • • 

(b) Determination of amount includ¬ 
ed by shareholders. To determine the 
amount each shareholder must in¬ 
clude in his gross income as provided 
in paragraph (a) of this section it is 
necessary to- 

(1) Compute the taxable income of 
the electing small business corporation 
for its taxable year in accordance with 
the provisions of paragraph (c) of this 
section. 

(2) Determine in accordance with 
paragraph (d) of this section the 
amount of money distributed as divi¬ 
dends during the taxable year out of 
earnings and profits of such year. 

(3) Determine in accordance with 
§§ 1.56-1 through 1.56-4 the amount of 
tax imposed by section 56 for the tax¬ 
able year. 

(4) Determine in accordance with 
§§ 1.1378-1 through 1.1378-3 the 
amount of tax imposed by section 1378 
for the taxable year. 

(5) Subtract the sum of the amounts 
determined in subparagraphs (2), (3), 
and (4) of this paragraph from the 
amount computed in subparagraph (1) 
of this paragraph. The result is the 
undistributed taxable income for the 
taxable year. 

(6) Determine in accordance with 
paragraph (e) of this section the 
amount that would be treated as a 
dividend to such shareholder if an 
amount of money equal to such undis¬ 
tributed taxable income were distrib¬ 
uted pro rata to the shareholders of 
the corporation on the last day of the 
taxable year of the corporation in a 
distribution which is not in exchange 
for stock. 

• * • • • 

Par. 27. Section 1.1375 is deleted. 

Par. 28. Section 1.1375-1 is amended 
by revising paragraph (a) and subpara¬ 
graph (1) of paragraph (b). These 
amended provisions read as follows: 
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§ 1.1375-1 Special rules applicable to capi¬ 
tal gains. 

(a) In general The amount includa¬ 
ble by a shareholder in gross income 
as dividends received from an electing 
small business corporation during any 
taxable year of such coprporation 
shall be treated as long-term capital 
gain to the extent, if any, of such 
shareholder’s pro rata share of the 
excess of the corporation's net long¬ 
term capital gain over its net short¬ 
term capital loss for such taxable year. 
For this purpose, such excess shall be 
reduced by the amount of the taxes 
imposed by sections 56 and 1378 on 
the income of the corporation for the 
taxable year, and the amount of such 
excess so reduced shall not exceed the 
taxable income (as defined in section 
1373(d) of the corporation for the tax¬ 
able year. This capital gain treatment 
applies both to actual distributions of 
dividends and to amounts treated as 
dividends pursuant to section 1373(b); 
however, it applies only to the extent 
that a dividend is out of earnings and 
profits of the current taxable year of 
the corporation. Furthermore, this 
capital gain treatment applies whether 
or not the shareholder held any stock 
in the corporation at the close of the 
taxable year of the corporation. 

(b) Determination of pro rata share . 

• • • 

(1) The excess of the corporation's 
net long-term capital gain over its net 
short-term capital loss for the taxable 
year, reduced by the amount of tax, if 
any. imposed by sections 56 and 1378 
on the income of the corporation for 
such year; 

* • • • • 

Par. 29. Section 1.6012-1 is amended 
by adding new subparagraph (9) im¬ 
mediately after subparagraph (8) of 
paragraph (a). The amended provi¬ 
sions read as follows: 

§1.6012-1 Individuals required to make 
returns of income. 

(a) Individual citizen or resident 

• • • 

(9) Items of tax preference, . For a tax¬ 
able year ending after December 31, 
1969, an individual shall attach Form 
4625 to the return required by this 
paragraph if during the year the indi¬ 
vidual— 

(i) Has items of tax preference (de¬ 
scribed in section 57) in excess of its 
minimum tax exemption (determined 
under § 1.58-1) or 

(ii) Uses a net operating loss car¬ 
ryover from prior taxable year in 
which it deferred minimum tax under 
section 56(b). 

• • • • • 

Par. 30. Section 1.6012-2 is amended 
by redesignating paragraph (i) as para¬ 
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graph (j) and by adding new para¬ 
graph (i) immediately after paragraph 
(h). The amended provision reads as 
follows: 

§ 1.6012-2 Corporations required to make 
returns of income. 


(1) Items of tax preference— (1) In 
general Every corporation required to 
make a return under this section and 
having items of tax preference (de¬ 
scribed in section 57 and the regula¬ 
tions thereunder) in any amount shall 
file the required form relating to such 
items as part of such return. 

(2) Organizations with unrelated 
business income and foreign corpora¬ 
tions . Regardless of the provisions of 
paragraphs (e) and (g) of this section, 
any organization described in either 
such paragraph having items of tax 
preference (described in section 57 and 
the regulations thereunder) in any 
amount entering into the computation 
of unrelated business income is re¬ 
quired to make a return on form 990-T 
or form 1120F, respectively, and to 
attach the required form as part of 
such return. 

(j) Other provisions. • • * 

Par. 31. Section 1.6012-3 is amended 
by revising subparagraph (1) of para¬ 
graph (a) to read as follows: 

§ 1.6012-3 Returns of fiduciaries. 

(a) Forestates and trusts—( 1) In gen¬ 
eral Every fiduciary, or at least one of 
joint fiduciaries, must make a return 
of income on form 1041 (or by use of a 
composite return pursuant to § 1.6012- 
5) and attach the required form if the 
estate or trust has items of fax prefer¬ 
ence (as defined in section 57 and the 
regulations thereunder) in any 
amount— 

• • • • • 

Par. 32. Section 1.6015(c) is deleted. 

Par. 34. Section 106031-1 is amended 
by revising paragraph (a) to read as 
follows: 

§ 1.6031-1 Return of partnership income. 

(1) General rule. Except as provided 
in paragraphs (b) and (d) of this sec¬ 
tion with respect to certain organiza¬ 
tions excluded from the application of 
subchapter K, chapter 1 of the Code, 
and certain partnerships having no 
U.S. business, an unincorporated orga¬ 
nization defined as a partnership in 
section 761(a), through or by means of 
which any business, financial oper¬ 
ation, or venture is carried on. shall 
make a return for each taxable year 
on form 1065. For purposes of filing a 
partnership return, an unincorporated 
organization will not be considered, 
within the meaning of section 761 (a), 
to carry on a business, financial oper¬ 
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ation, or venture as a partnership 
before the first taxable year in which 
such organization receives income or 
incurs any expenditures treated as de¬ 
ductions for Federal income tax pur¬ 
poses. Such return shall state specifi¬ 
cally the items of partnership gross 
income and the deductions allowable 
by subtitle A of the Code and shall in¬ 
clude the names and addresses of all 
the partners and the amount of the 
distributive shares of income, gains, 
loss, deduction, or credit (including 
any items which enter into the deter¬ 
mination of the tax imposed by sec¬ 
tion 56) allocated to each partner. 
Such return shall be made for the tax¬ 
able year of the partnership, irrespec¬ 
tive of the taxable years of the part¬ 
ners. For taxable years of a partner¬ 
ship and of a partner, see section 706 
and § 1.706-1. For signing of a partner¬ 
ship return, see § 1.6063-1. 

• • • • • 

Par. 35. Section 1.6032-1 is amended 
by revising such section to read as fol¬ 
lows: 

§ 1.6032-1 ReturnH of banks with respect 
to common trust funds. 

Every bank (as defined in section 
581) maintaining a common trust fund 
shall make a return of income of the 
common trust fund, regardless of the 
amount of its taxable income. If a 
bank maintains more than one 
common trust fund, a separate return 
shall be made for each. No particular 
fund is prescribed for making the 
return under this section, but form 
1065 may be used if it is designated by 
the bank as the return or common 
trust fund. The return shall be made 
for the taxable year of the common 
trust fund and shall be filed on or 
before the 15th day of the fourth 
month following the close of such tax¬ 
able year with the district director for 
the district in which in which the 
income tax return of the bank is filed. 
Such return shall state specifically 
with respect to the fund the items of 
gross income and the deductions al¬ 
lowed by subtitle A of the Code, shall 
include each participant's name and 
address, the participant's proportion¬ 
ate share of taxable income or net loss 
(exclusive of gains and losses from 
sales or exchanges of capital assets),^ 
the participant’s proportionate share^ 
of gains and losses from sales or ex¬ 
changes of capital assets, and the par¬ 
ticipant’s share of items which enter 
into the determination of the tax im¬ 
posed by section 56. See § 1.584-2 and 
§ 1.58-5. A copy of the plan of the 
common trust fund must be filed with 
the return. If, however, a copy of such 
plan has once been filed with a return, 
it need not again be filed if the return 
contains a statement showing when 
and where it was filed. If the plan is 
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amended in any way after such copy 
has been filed, a copy of the amend¬ 
ment must be filed with the return for 
the taxable year in which the amend¬ 
ment was made. For the signing of a 
return of a bank with respect to 
common trust funds, see § 1.6062-1, re¬ 
lating to the manner prescribed for 
the signing of a return of a corpora¬ 
tion. 

Par. 36. Section 1.6411-1 is amended 
by adding at the end of paragraph (a) 
the following new sentence: 

§1.6411-1 Tentative carryback adjust¬ 
ments. 

(a) In general • • • In determining 
any decrease in tax under §§1.6411-1 
through 1.6411-4, the decrease in ta* 
is determined net of any increase in 
the tax imposed by section 56 (relating 
to the minimum tax for tax prefer¬ 
ences). 


Par. 37. Section 1.6654 is deleted. 


Par. 40. Section 301.6015 is deleted. 
Sec. 41. Section 301.6654 is deleted. 
CFR Doc. 78-25349 Piled 9-11-78: 8:45 am] 


[3710-08] 

Title 32—National Defense 

CHAPTER V—DEPARTMENT OF THE 
ARMY 

PART 581—PERSONNEL REVIEW 
BOARDS 

Procedures and Standards of the 
Army Discharge Review Board 

AGENCY: Army Discharge Review 
Board. 

ACTION: Final rule. 

SUMMARY: Revised rules of proce¬ 
dure of the Army Discharge Review 
Board in implementation of Depart¬ 
ment of Defense Directive 1332.28 
were published in the Federal Regis¬ 
ter on April 13, 1978 (43 FR 15572). 
The following specific modifications 
are made in further compliance with 
Department of Defense Directive 
1332.28 as directed by the Assistant 
Secretary of Defense (Manpower, Re¬ 
serve Affairs and Logistics). 

EFFECTIVE DATE: September 8. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Col. Albert A. Covington, 202-697- 
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3166. 


William E. Weber, 
Colonel IN, Presidenl Army 
Discharge Review Board. 

Accordingly, the rules of procedure 
of the Army Discharge Review Board 
are amended as follows: 

(a) In paragraph (d)(2)(ii), delete 
last sentence. 

(b) In paragraph (iXIXii), delete last 
phrase starting with “when" and place 
a period after “question”. 

(c) In paragraph (i)(5), delete in the 
second sentence, “The record of the 
votes of board members, and minority 
opinions, if any,” and substitute, “The 
decisional document (see Appendix 
E)”. 

(d) In paragraph (i)(6), add the fol¬ 
lowing at the end of the paragraph: 
Any other privileged or classified ma¬ 
terial contained in or appended to any 
documents required by this agreement 
to be furnished the applicant and 
counsel/representative or made availa¬ 
ble for public inspection and copying 
may be deleted therefrom, only if a 
written statement of the basis for the 
deletions is provided the applicant and 
counsel/representative and made 
available for public inspection. It is 
not intended that the statement be so 
detailed as to reveal the nature of the 
withheld material. 

(e) In paragraph 3m of Appendix B, 
change the period to a comma, and 
add the following at the end of the 
second sentence: “subject to reason¬ 
able limitations based upon available 
space.” 

(f) In paragraph 3n(5) of Appendix 
B, in the first sentence after “Appli¬ 
cants” add “who present sworn or un¬ 
sworn statements”. 

(g) In paragraph 3o(l) of Appendix 
B. add the following sentence at the 
end: “A DD Form 293 provided for this 
purpose must be completed or amend¬ 
ed prior to the ADRB's decision.” 

(h) In paragraph 4 of Appendix B, 
add the following paragraph: 

“k. As a general matter, like cases 
should receive like treatment. Howev¬ 
er, the existence of certain similarities 
between a particular case and a past 
case decided by a Board does not nec¬ 
essarily require that the two be decid¬ 
ed identically because there may be 
differences that require differing re¬ 
sults. For example, differing results 
may be compelled by factual distinc¬ 
tions, differing equities, changes in 
policy, the credibility of witnesses and 
other evidence.” 

(i) In paragraph 3c(2)(c) of Appen¬ 
dix C. add a comma and “although not 
amounting to prejudicial error, may 
have” after the second “which” in the 
first sentence. 

(j) In paragraph 2d of Appendix D, 
place a period after the word “them” 
in the last sentence and delete the 


final words contained in the parenthe¬ 
sis. 

(k) In paragraph 2n of Appendix D. 
delete the last sentence. 

[FR Doc. 78-25585 Filed 9-11-78; 8:45 am] 


[1410-1] 

Title 37—Patents, Trademarks and 
Copyrights 

CHAPTER III—COPYRIGHT ROYALTY 
TRIBUNAL 

PART 303—ACCESS TO PHONO- 
RECORD PLAYERS (JUKEBOXES) 

Regulations for Copyright Owner 
Access to Phonorecord Players 
(Jukeboxes) and Certain Establish¬ 
ments 

AGENCY: Copyright Royalty Tribu¬ 
nal (CRT). 

ACTION: Final rule. 

SUMMARY: Copyright Royalty Tri¬ 
bunal adopts rule whereby persons 
who may reasonably be expected to 
have claims resulting from public per¬ 
formance of nondramatic musical 
works by coin-operated phonorecord 
players may have access to such estab¬ 
lishments and to the phonorecord 
players to determine the proportion of 
contribution of the musical works of 
such person to the earnings of the 
phonorecord players for which fees 
have been deposited. The rule requires 
the recording in the offices of the 
Copyright Royalty Tribunal of cur¬ 
rent listings of locations where li¬ 
censed phonorecord players are 
placed, and the number of players at 
such locations. The rule establishes 
the regulations required by 17 U.S.C. 
116(c)(5) to assist the functions of the 
Copyright Royalty Tribunal, as pro¬ 
vided in 17 U.S.C. 801(b). 

EFFECTIVE DATE: October 10. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Thomas C. Brennan, Chairman. 
Copyright Royalty Tribunal. 202- 
653-5175. 

SUPPLEMENTARY INFORMATION: 
17 U.S.C. 116(c)(5) requires the CRT 
to promulgate regulations “under 
which persons who can reasonably be 
expected to have claims may. during 
the year in which performances take 
place, without expense to or harass 
ment of operators or proprietors of es¬ 
tablishments in which phonorecord 
players are located, have such access 
to such establishments and to the 
phonorecord players located therein 
and such opportunity to obtain infor¬ 
mation with respect thereto as may be 
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reasonably necessary to determine, by 
sampling procedures or otherwise, the 
proportion of contribution of the 
musical works of each such person to 
the earnings of the phonorecord play¬ 
ers for which fees shall have been de¬ 
posited.” 

On December 8. 1977 the CRT 
issued an advance notice of proposed 
rulemaking concerning access to 
phonorecord (jukebox) players (42 FR 
62019). On May 12. 1978 the CRT pub¬ 
lished a proposed rule on this subject 
(43 FR 20513). A public hearing on the 
proposed rule was conducted on June 
21,* 1978. Under the rules of the CRT, 
interested persons were permitted to 
make formal statements, present wit¬ 
nesses, and cross-examine witnesses. 
Additional written materials were re¬ 
ceived by the CRT prior to the closing 
of the hearing record. Both the hear¬ 
ing and the comment period afforded 
interested persons a full opportunity 
to present all relevant jurisdictional 
and policy issues. 

Enforcement of the Copyright Act— 
The proceedings of the CRT and the 
public records of the Copyright Office 
of the Library of Congress establish 
that the number of jukeboxes licensed 
in accordance with the provisions of 
section 116 of the Copyright Act and 
the regulations of the Copyright 
Office is substantially less *than the 
number of jukeboxes estimated to be 
in operation at the time of the pro¬ 
ceedings in the Congress on the Copy¬ 
right Act. While there are no accurate 
statistics as to the number of juke¬ 
boxes currently performing copyright¬ 
ed musical compositions, the record 
suggests that a number of jukeboxes 
have not been licensed. The CRT has 
determined that this situation is not 
relevant to the proceedings of the 
CRT. While the failure of jukebox op¬ 
erators to pay the required royalty 
fees will reduce the total royalty fees 
to be distributed by the CRT, the Con¬ 
gress has not granted any authority to 
the CRT to enforce those provisions of 
the Copyright Act applying to the li¬ 
censing of jukeboxes. If jukebox oper¬ 
ators are not in compliance with the 
Copyright Act. the Copyright Act pro¬ 
vides a remedy for injured copyright 
owners. If the remedy is not adequate 
or effective, relief should be sought in 
the Congress. 

Legislative history—Since the repre¬ 
sentatives of jukebox operators and 
the manufacturers of jukeboxes have 
raised jurisdictional issues, as to a por¬ 
tion of the proposed rule, the CRT has 
carefully reviewed the protracted pro¬ 
ceedings in the Congress which result¬ 
ed in section 116. It is clear from these 
proceedings and the specific language 
in 17 U.S.C. 116(0(5) that the Con¬ 
gress did not intend—in fact under¬ 
took to preclude—the imposition on 
jukebox operators of burdensome 
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record-keeping requirements. The 
Congress however, did not bar the 
CRT from requiring any information 
of licensed jukebox operators. 

Section 303.3 of the rule requires li¬ 
censed jukebox operators to record 
with the CRT the location of estab¬ 
lishments in which they have placed 
jukeboxes, and the number of such 
boxes. The value of such listings for 
distribution purposes was not un¬ 
known to the Congress. Certain ver¬ 
sions of the copyright revision legisla¬ 
tion included specific language provid¬ 
ing that licensed jukebox operators 
list the locations of establishments. It 
has been suggested that the absence 
of this language from the enacted leg¬ 
islation indicates that Congress has 
determined that such listings are not 
useful for distribution purposes, and 
that such a requirement was excluded 
from the rulemaking power granted to 
the CRT. We do not so read the legis¬ 
lative history. The Senate and House 
committee reports accompanying the 
copyright revision legislation are de¬ 
tailed and clearly reflect the legisla¬ 
tive intent when the Congress had so 
resolved. The Congress in the reports 
(Senate Rept. 94-473 p. 99 and House 
Rept. 94-1476 p. 115) has directly 
stated what it intended to exclude 
from the scope of the CRT’s rulemak¬ 
ing jurisdiction. We conclude that the 
legislative history establishes only 
that the Congress intended to pre¬ 
clude the CRT from requiring jukebox 
operators to maintain records as tb the 
copyrighted musical compositions 
being peformed. or to require the in¬ 
stallation in jukeboxes of metering de¬ 
vices for counting the play of particu¬ 
lar recordings. 

Chapter 8 of title 17 establishes the 
CRT and enumerates the purposes for 
which this agency has been constitut¬ 
ed. One of these purposes is ”To 
afford the copyright owner a fair 
return for his creative work.” The 
Congress contemplated that contro¬ 
versy may exist as to the distribution 
of royalty fees. Having constituted the 
CRT to resolve such disputes, it is not 
plausible that the Congress deter¬ 
mined to deny copyright owners and 
the CRT every practical and effective 
means of obtaining information as to 
musical works actually being per¬ 
formed by jukeboxes. There can be no 
right of access to an establishment if 
one does not know where the estab¬ 
lishment is located. 

In resolving disputes, the CRT may 
well find it necessary to conduct an in¬ 
dependent review of data submitted by 
claimants to establish the shares of 
copyright owners. The Congress surely 
did not intend that Commissioners 
walk the streets of New York or Chica¬ 
go looking for establishments with li¬ 
censed jukeboxes. How could private 
establishments with licensed juke¬ 
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boxes be located? We conclude that 
the rule is within the grant of our ru¬ 
lemaking authority under the Copy¬ 
right Act. 

Impact of rule upon jukebox opera¬ 
tors.—The testimony presented by 
jukebox operators and other repre¬ 
sent- atives of the jukebox industry al¬ 
leged that the proposed rule will re¬ 
quire some operators “to add one full¬ 
time employee to their staff just to 
handle this extra work.” The testimo¬ 
ny of a witness claimed that “every op¬ 
erator I have talked to says he cannot 
live with these requirements.” An¬ 
other witness testified that the pub¬ 
lished rule would require an employ¬ 
ee’s full time for one and a half days 
each week. 

We do not find this testimony credit¬ 
able. The proposed rule should not 
have required any jukebox operator to 
hire a single employee or have con¬ 
sumed any significsuit work time of an 
employee. The CRT has determined 
that the objectives of the rule can be 
accomplished by further reducing the 
reporting requirements. As adopted, 
the rule will require a jukebox opera¬ 
tor to file once a year a report if the 
operator has placed a jukebox in a 
previously unreported location, or al¬ 
tered the number of jukeboxes at a lo¬ 
cation. 

Access to the interior of a jukebox .— 
The proposed rule as published pro¬ 
vided for certain access to the interior 
of a jukebox if it was “essential to 
obtain accurate information concern¬ 
ing the performance of musical 
works.” The testimony reflected that 
this section of the proposed rule may 
be burdensome to jukebox operators 
while of doubtful value at the present 
time to the CRT and copyright 
owners. Without prejudice to any 
future action on the issue, this section 
of the proposed rule has been deleted. 

The rule and the Freedom of Infor¬ 
mation Act.—The Amusement and 
Music Operators Association and the 
manufacturers of jukeboxes assert 
that the location of establishments in 
which licensed jukeboxes are placed is 
confidential “commercial” information 
to be regarded as a listing of custom¬ 
ers. It is further claimed that even if 
the information is required by the 
CRT it could not be made available to 
copyright owners, or otherwise public¬ 
ly disclosed because of the Freedom of 
Information Act. The fourth exemp¬ 
tion to the Freedom of Information 
Act embraces “trade secrets and com¬ 
mercial or financial information ob¬ 
tained from a person and privileged or 
confidential.” 

We have not found these arguments 
convincing, especially in the particular 
situation before us. We are not impos¬ 
ing a regulation on an industry that is 
operating according to the economic 
laws of the marketplace. The Congress 
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determined that the performance of 
copyrighted musical compositions by 
jukeboxes should require the payment 
of a royalty fee. As an accommodation 
to the jukebox industry, the Congress 
enacted a statutory compulsory li¬ 
cense. and further provided that the 
operators of jukeboxes would not be 
required to pay fees to individual 
copyright owners, but would merely be 
required to deppsit the royalty fee 
with the Register of Copyrights. No 
jukebox operator is required to obtain 
a certificate from the Copyright 
Office. A jukebox operator may elect 
to obtain licenses from the performing 
rights societies and other copyright 
owners, or refrain from the perform¬ 
ance of copyrighted musical composi¬ 
tions. Having chosen to avail itself of 
the statutory compulsory license, a 
jukebox operator cannot be said to be 
transacting a private commercial ven¬ 
ture. at least as it relates to the pay¬ 
ment and distribution of royalty fees 
under the provisions of the Copyright 
Act. 

Moreover, independent of the obliga¬ 
tions assumed by a jukebox operator 
who seeks a section 116 license, we 
find that the location of jukeboxes is 
not confidential “commercial" infor¬ 
mation. H another person, including a 
competitor, devoted the time and 
effort necessary, a location listing 
could be prepared for a particular 
area. We conclude on the record 
before us that the disclosure of the lo¬ 
cation listings to certain copyright 
owners wfll not cause substantial harm 
to the competitive position of a juke¬ 
box operator. We hold that the disclo¬ 
sure of such listings to performing 
rights societies as defined in 17 U.S.C. 
116(e)(3) and the copyright owner of a 
musical composition whose work may 
be performed by a jukebox operator 
under the compulsory license is not 
precluded by any Federal statute, and 
promotes the purposes of the Congress 
in enacting section 116 of the Copy¬ 
right Act. 

Even assuming that the location list¬ 
ings come within the scope of exemp¬ 
tion (4) of the Freedom of Informa¬ 
tion Act, the CRT is not barred from 
the disclosure of such information, at 
least to performing rights societies 
and other copyright owners. While the 
law in this area is evolving, the better 
view, as reflected in judicial decisions, 
legislative materials and academic 
commentary is that the agency has 
discretion as to whether exempt infor¬ 
mation should be disclosed. The courts 
have identified several factors which 
may be considered by the agency in 
balancing the benefits of disclosure 
against the possible damage to the 
submitter of the information. We find 
in this situation that the application 
of these factors would support the dis¬ 
closure of location listings to copy¬ 
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right owners of musical compositions. 
The location lists would be filed with 
the CRT to assist in the execution of a 
specific governmental function, no 
promises of total confidentiality have 
been made by the agency, and the per¬ 
sons to whom the information would 
be disclosed have a direct and valid in¬ 
terest in the information, namely, to 
use the information to meet the re¬ 
quirements of the Copyright Act for 
the filing of claims to jukebox royalty 
fees. 

It w r as not within the scope of this 
proceeding to consider whether the 
disclosure of location listings to appro¬ 
priate copyright owners should be sub¬ 
ject to any conditions or protective 
safeguards. Such issues may be ex¬ 
plored in a future proceeding. 

We express no opinion at this time 
as to whether the disclosure of loca¬ 
tion listings may, or should be, re¬ 
stricted to the copyright owners of 
musical compositions. We observe, 
however, that the CRT presently is 
not aware that any person, other than 
performing rights societies and other 
copyright owners of musical composi¬ 
tions, would have a valid claim to such 
information. This subject may be fur¬ 
ther considered in an appropriate 
future rulemaking proceeding. 

The Privacy Act— It has been argued 
that the Privacy Act (5 U.S.C. 
552(b)(5)) prohibits the disclosure, 
even to copyright owners, of location 
listings of jukeboxes. Nothing in the 
Privacy Act or its legislative history 
supports such a conclusion. The con¬ 
cern of the Congress in enacting that 
legislation was to protect an individual 
from the “dissemination of personal 
information by Federal agencies" and 
"to provide certain safeguards for an 
individual against an invasion of per¬ 
sonal privacy." 

The Federal Reports Act.—It has 
been argued that "nothing in the Tri¬ 
bunal’s enabling statute gives it the 
authority to deviate from the letter 
and spirit of • • • the Federal Re¬ 
ports Act." The Federal Reports Act 
provides that "Information needed by 
Federal agencies shall be obtained 
with a minimum burden upon business 
enterprises, especially small business 
enterprises, and other persons re¬ 
quired to furnish the information, at a 
minimum cost to the Government." 
(44 U.S.C. 3501.) 

It has not been held that the Feder¬ 
al Reports Act applies to independent 
agencies of the legislative branch. 
However, the rule as adopted is con¬ 
sistent with the objectives of that stat¬ 
ute. The information required to be 
furnished is not otherwise available to 
the Federal Government, and is to be 
obtained "with a minimum burden 
upon business enterprises." 

Use of trade charts.— Certain testi¬ 
mony and statements presented 


during this proceeding advocated the 
use of trade charts as a fair and expe¬ 
ditious means for determining the re¬ 
spective shares of copyright owners. In 
determining that location listings are 
necessary to provide effective access 
by copyright owners to establishments 
in which jukeboxes are located, the 
CRT at this time refrains from any 
judgment as to the value of trade 
charts for distribution purposes. 

Denial of right of access.— Section 
116(c)(5) provides that any person who 
alleges that "he or she has been 
denied the access permitted under the 
regulations prescribed by the Copy¬ 
right Royalty Tribunal may bring an 
action in the U.S. District Court for 
the District of Columbia for the can¬ 
cellation of the compulsory license of 
the phonorecord player to which such 
access has been denied." We hold that 
a licensed jukebox operator who does 
not comply with all the provisions of 
this rule is denying copyright owners 
the access granted by the Copyright 
Act and the regulations of the CRT. 
and that such operator is not comply¬ 
ing with the requirements of the stat¬ 
utory compulsory license. 

Since the matter is not before us, we 
did not consider if there are judicial 
means, other than a suit brought by a 
copyright owner under section 
116(c)(5), to enforce this regulation of 
the CRT. 

Accordingly, pursuant to 17 U.S.C. 
116(c)(5), the purposes of the Copy¬ 
right Royalty Tribunal set forth in 17 
U.S.C. 801(b), and the phonorecord 
player royalty distribution jurisdiction 
provided in 17 U.S.C. 801(b)(3). 37 
CFR chapter III is amended by adding 
a new part 303, reading as follows: 

Sec. 

303.1 General. 

303.2 Access to establishments and phono¬ 
record players. 

303.3 Recording of location listing in Copy¬ 
right Royalty Tribunal. 

Authority: (17 U.S.C. 116(c)(5); 17 U.S.C. 
801(b).) 

§ 303.1 General. 

This regulation prescribes the proce¬ 
dures pursuant to 17 U.S.C. 116 by 
which persons who can reasonably be 
expected to have claims to royalty fees 
paid by the operators of coin-operated 
phonorecord players under the com¬ 
pulsory license established by 17 
U.S.C. 116 may have access to the es¬ 
tablishments in which such phono¬ 
record players are located and to the 
phonorecord players located therein 
to obtain information which may be 
reasonably necessary to determine the 
proportion of contribution of the 
musical works of each such person to 
the earnings of the phonorecord play¬ 
ers for which f$es shall have been de¬ 
posited. The terms "operator" and 
"coin-operated phonorecord player" 
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have the meanings given to them by 
paragraph (3) of section 116 of title 17. 

§ 303.2 Access to establishments and 
phonorecord players. 

A person, or authorized representa¬ 
tives of such person, who can reason¬ 
ably be expected to have claims to roy¬ 
alty fees paid by the operators of 
phonorecord players shall have access 
to the establishments in which such 
phonorecord players are located 
during customary business hours on 
regular business days. Such access 
shall be only for the purpose of ob¬ 
taining information concerning the 
performance of musical works by the 
phonorecord players. The right of 
access shall be exercised in such a 
manner as not to cause any significant 
interference with the normal function¬ 
ing of an establishment. 

§ 303.3 Recording of location listings in 
Copyright Royalty Tribunal. 

(a) Not later than November 1. 1978, 
every operator of a phonorecord 
player who has filed in the Copyright 
Office an application for a phono¬ 
record player compulsory license ac¬ 
cording to the requirements of 17 
U.S.C. 116 and the regulations of the 
Copyright Office and been issued prior 
to October 1. 1978 a Copyright Office 
phonorecord player certificate, shall 
record in the offices of the Copyright 
Royalty Tribunal a list identifying the 
location or locations where licensed 
phonorecord players of the operator 
are placed, and the number of phono¬ 
record players at any location with 
more than one such player. 

(b) Every operator of a phonorecord 
player who subsequent to October 1, 
1978, obtains his initial Copyright 
Office phonorecord certificate shall 
record in the office of the Copyright 
Royalty Tribunal within thirty days 
after the issuance of the initial certifi¬ 
cate a list identifying the location or 
locations where licensed phonorecord 
players of the operator are placed, and 
the number of phonorecord players at 
any location with more than one such 
player. 

(c) On October 1 of each year every 
operator of a phonorecord player who 
alters the number of licensed phono¬ 
record players at a location reported 
under paragraph (a) or (b) of this sec¬ 
tion, or who has provided a licensed 
phonorecord player or players to a lo¬ 
cation not previously reported to the 
Copyright Royalty Tribunal shall 
report to. the Copyright Royalty Tri¬ 
bunal the revised number of phono¬ 
record players or that new location 
and the number of licensed phono¬ 
record players at the location. 

(d) The location listing required 
under this section shall include the 
full address of the location, including 
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a specific number and street name or 
rural route. 

Approved: September 6. 1978. 

Thomas C. Brennan, 
Chairman , 

Copyright Royalty Tribunal 
(FR Doc. 78-25559 Filed 9-11-78; 8:45 am] 
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PART 305—CLAIMS TO PHONO- 
RECORD PLAYER (JUKEBOX) ROY¬ 
ALTY FEES 

Regulations for Copyright Owners 
Filing Claims to Phonorecord Player 
(Jukebox) Royalty Fees 

AGENCY: Copyright Royalty Tribu¬ 
nal (CRT). 

ACTION: Final rule. 

SUMMARY: Copyright Royalty Tri¬ 
bunal adopts rule prescribing proce¬ 
dures whereby persons claiming to be 
entitled to compulsory license fees for 
public performances of nondramatic 
musical works by coin-operated phono¬ 
record players (jukeboxes) shall file 
claims with the Copyright Royalty 
Tribunal. The rule prescribes the con¬ 
tent and time of filing of such claims. 
The rule is necessary to implement 
section 116(c)(2) of the Act for the 
General Revision of the Copyright 
Law. 

EFFECTIVE DATE: October 10, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Thomas C. Brennan, Chairman, 
Copyright Royalty Tribunal. 202- 
653-5175. 

SUPPLEMENTARY INFORMATION: 
Section 116(c)(2) of the Act for the 
General Revision of the Copyright 
Law requires the Copyright Royalty 
Tribunal to adopt regulations whereby 
persons claiming to be entitled to com¬ 
pulsory license fees for the perform¬ 
ance of nondramatic musical works by 
coin-operated phonorecord players 
may file claims to such fees. The Tri¬ 
bunal in the Federal Register of Feb¬ 
ruary 14, 1978 (43 FR 6262) published 
an advance notice of progposed rule- 
making. A proposed rule was pub¬ 
lished in the Federal Register of July 
28, 1978 (43 FR 32826). Comments on 
the proposed rule were requested not 
later than August 21, 1978. 

No objection to the proposed rule 
has been received. The American Soci¬ 
ety of Composers, Authors and Pub¬ 
lishers proposed a technical amend¬ 
ment. which has been adopted. The 
amendment revises §§ 305.2 and 
305.3(a) to clarify the application of 
that language to the membership 
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structure of the American Society of 
Composers, Authors and Publishers. 

Certain comments submitted during 
this rulemaking proceeding discussed 
the use of trade charts as a means for 
determining the respective shares of 
copyright owners to the Jukebox roy¬ 
alty fees. In adopting this rule as to 
the content of claims to jukebox royal¬ 
ty fees, the Tribunal expresses no 
opinion as to the value of any method 
of resolving disputes concerning the 
distribution of jukebox royalties. Such 
determinations should be made, if nec¬ 
essary, in a jukebox distribution pro¬ 
ceeding. 

Accordingly, pursuant to 17 U.S.C. 
116(c)(2), 37 CFR chapter III is 

amended by adding a new part 305, 
reading as follows: 

Sec. 

305.1 General. 

305.2 Time of filing. 

305.3 Content of claims. 

305.4 Justification of claims. 

305.5 Forms. 

Authority: 17 U.S.C. 116(c)(2). 

§ 305.1 General. 

This regulation prescribes proce¬ 
dures pursuant to 17 U.S.C. 116(c)(2), 
whereby persons claiming to be enti¬ 
tled to compulsory license fees for 
public performances of nondramatic 
musical works by means of coin-oper¬ 
ated phonorecord players shall file 
claims with the Copyright Royalty 
Tribunal. 

§ 305.2 Time of filing. 

During the month of January in 
each year every person claiming to be 
entitled to phonorecord player fees for 
performances of nondramatic musical 
works during the preceding calendar 
year shall file a claim with the Copy¬ 
right Royalty Tribunal. Claimants 
may file jointly or as a single claim. A 
performing rights society shall not be 
required to obtain from its members 
or affiliates separate authorizations, 
apart from their standard membership 
or affiliation agreements, for purposes 
of this filing and fee distribution. 

§ 305.3 Content of claims. 

The claims filed shall include the 
following information: 

(a) The full legal name of the person 
or entity claiming compulsory license 
fees. Performing rights societies are 
not required to include lists of mem¬ 
bers or affiliates to whom distribu¬ 
tions would be made by such societies. 

(b) The full address, including a spe¬ 
cific number and street name or rural 
route, of the place of business of the 
person or entity. 

(c) A specific agreement to accept as 
final the determination of the Copy¬ 
right Royalty Tribunal in any contro¬ 
versy concerning the distribution of 
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royalty fees, except for the judicial 
review provided in 17 U.S.C. 116. 

§ 305.4 Justification of claims. 

(a) Not later than the first day of 
November of each year, every person 
or entity which has filed a claim pur¬ 
suant to §305.2 shall file with the 
Copyright Royalty Tribunal a state¬ 
ment claiming the proportionate share 
of compulsory license fees to which 
such person or entity believes it is en¬ 
titled. The statement shall include a 
detailed justification for the requested 
entitlement and shall also include 
such specific information as the Copy¬ 
right Royalty Tribunal may require by 
regulation or order. 

(b) The entitlement justification 
statement required by subsection (a) 
need not be filed with the Copyright 
Royalty Tribunal if it has been deter¬ 
mined by the Tribunal that there is no 
controversy as to the distribution of 
royalty fees. 

§ 305.5 Forms. 

The Copyright Royalty Tribunal 
does not provide printed forms for the 
filing of claims. 

Approved: September 6. 1978. 

Thomas C. Brennan, 
Chairman, Copyright 
Tribunal Royalty . 

[FR Doc. 78-25560 Filed 9-11-78; 8:45 am] 


[6560-01] 

Title 40—Protection of Environment 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 
SUBCHAPTER C—AIR PROGRAMS 

[FRL 963-13 

PART 81—AIR QUALITY CONTROL 
REGIONS, CRITERIA AND CONTROL 
TECHNIQUES 

Section 107—Attainment Status 
Designations 

AGENCY: Environmental Protection 
Agency. 

ACTION: Final rule. 

SUMMARY: The Environmental Pro¬ 
tection Agency (EPA) was required 
under the Clean Air Act Amendments 
of 1977, to publish on a State-by-State, 
pollutant-by-pollutant basis the at¬ 
tainment status of all areas within the 
States in relation to the national am¬ 
bient air quality standards (NAAQS). 
Both the States and EPA can initiate 
changes to these designations, but any 
State redesignation must be submitted 
to EPA for concurrence. This rulemak¬ 
ing discusses comments received in re¬ 
sponse to the Administrator’s determi¬ 
nation of the attainment status of 
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EPA Region III States in relation to 
the national ambient air quality stand¬ 
ards (Mar. 3. 1978, 43 FR 8962). This 
rulemaking also corrects typographi¬ 
cal errors that appeared in the March 
3, 1978 final rulemaking; announces 
designation changes with respect to 
total suspended particulates (TSP), 
sulfur dioxide (SO,), carbon monoxide 
(CO,), and photochemical oxidants; 
and reaffirms the Administrator’s des¬ 
ignation of attainment status for 
those areas for which redesignation is 
not necessary. EPA will accept com¬ 
ments whenever information not pre¬ 
viously considered is submitted. 

EFFECTIVE DATE: September 12. 
1978. 

ADDRESS: Comments on these desig¬ 
nations should be addressed to: Mr. 
Howard R. Heim. Chief, Air Programs 
Branch, U.S. Environmental Protec¬ 
tion Agency, Region III. Curtis Build¬ 
ing, 10th Floor, Sixth and Walnut 
Streets, Philadelphia, Pa. 19106. 

Copies of the associated support ma¬ 
terial are available for public inspec¬ 
tion during normal business hours at 
the following locations: U.S. Environ¬ 
mental Protection Agency, Region III, 
Curtis Building. 10th Floor, Sixth and 
Walnut Streets, Philadelphia. F>a. 
19106, or Fhiblic Information Refer¬ 
ence Unit, Room 2922, EPA Library, 
U.S. Environmental Protection 
Agency, 401 M Street SW., Washing¬ 
ton, D.C.20460. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Harold A. Frankford (3AH12), 
U.S. Environmental Protection 
Agency, Region III, Curtis Building, 
Sixth and Walnut Streets, Philadel¬ 
phia. Pa. 19106, phone 215-597-8392. 

SUPPLEMENTARY INFORMATION: 
On March 3, 1978 (49 FR 8962). the 
Administrator of the Environmental 
Protection Agency published designa¬ 
tions of attainnment and nonattain- 
ment in each State for the following 
air pollutants: total suspended particu¬ 
lates (TSP). sulfur dioxide (SO,), 
carbon monoxide, photochemical oxi¬ 
dants, and oxides of nitrogen (NO,). 
These designations of attainment and 
nonattainment are required under sec¬ 
tion 107(d) of the Clean Air Act as 
amended. The public was invited to 
comment on the Administrator’s desig¬ 
nations. with comments due by May 2, 
1978. 

During the public comment period, 
EPA Region III received comments 
concerning both general and specific 
issues relating to the designation proc¬ 
ess. 

Comments Relating to 
Typographical Errors 

The District of Columbia, Pennsyl¬ 
vania, and West Virginia submitted 


comments pointing out typographical 
errors with respect to designation of 
attainment and nonattainment areas 
for TSP. For the District of Columbia, 
the boundaries for the areas consid¬ 
ered attainment and nonattainment 
for primary standards are redefined in 
this notice to correct the typographi¬ 
cal error. For Pennsylvania, the re¬ 
mainder of the south-central Pennsyl¬ 
vania intrastate air quality control 
region (AQCR) should be designated 
as attainment for TSP. In addition, 
that portion of the Beaver Valley air 
basin which is located in the north¬ 
west Pennsylvania interstate AQCR 
was inadvertently designated as an at¬ 
tainment area. The correct designa 
tion is nonattainment for primary 
standards. The change for West Vir¬ 
ginia corrects the name of the Falls 
and Kanawha Magisterial Districts to 
the Valley Magisterial District. 

Comments Relating to Carbon 
Monoxide 

Comments with respect to the desig¬ 
nations for carbon monoxide for the 
National Capital interstate AQCR 
were submitted by the State of Mary¬ 
land, Commonwealth of Virginia, and 
the Metropolitan Washington Council 
of Governments (MWCOG). The State 
of Maryland requested that only 
“areas of high traffic density” in the 
Maryland portion of the National Cap¬ 
ital interstate AQCR be designated 
nonattainment while the remaining 
areas in the Maryland portion of the 
National Capital interstate AQCR be 
designated “unclassifiable or attain¬ 
ment.” The comments submitted by 
MWCOG recommended that only the 
portion of Fairfax County inside the 
Capital Beltway (1-495) be designated 
nonattainmeht while the portion of 
Fairfax County outside of the Capital 
Beltway be designated “unclassifiable 
or attainment.” The Commonwealth 
of Virginia requested that Arlington 
County be designated as a nonattain¬ 
ment area. 

Because of the nature of carbon 
monoxide, violations of the national 
standards are likely to occur at areas 
of high traffic density. However, EPA 
does not at the present time have 
enough information to delineate spe¬ 
cific boundaries of nonattainment for 
CO in the Maryland and the Fairfax 
County, VA. portions of the National 
Capital interstate AQCR. Therefore, 
the Administrator deems it appropri¬ 
ate to designate a general “area of 
high traffic density” as nonattainment 
for carbon monoxide without designat¬ 
ing specific boundaries. However, in 
the attainment plans to be submitted 
by the States on January 1, 1979, the 
States are encouraged to address in 
more specific detail the nonattainment 
areas for carbon monoxide and the 
type of measures required to meet the 
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national ambient air quality stand¬ 
ards. 

Comments Relating to 
Photochemical Oxidants 

At the time of the March 3. 1978 
designations. EPA Region III followed 
a policy of designating an entire 
AQCR as exceeding the primary 
standard (nonattainment) for photo¬ 
chemical oxidants if there was at least 
one monitor in the AQCR showing 
nonattainment. This policy is consist¬ 
ent with national guidance issued by 
EPA. Comments in support of 
statewide or AQCR-wide nonattain¬ 
ment designations were received from 
the city of Philadelphia, the State of 
New Jersey, and the State of Mary¬ 
land. Comments in support of designa¬ 
tion of smaller areas around a nonat¬ 
tainment monitor (such as the county 
or urbanized area) were received from 
the Commonwealth of Virginia; Car- 
roll County. Md.; and the Bethlehem 
Steel Corp. Although EPA strongly 
encourages statewide or AQCR-wide 
designation of nonattainment for oxi¬ 
dants, there is sufficient flexibility in 
the national guidance to allow the fol¬ 
lowing policy regarding the minimum 
geographical areas necessary to be des¬ 
ignated as nonattainment for oxi¬ 
dants: „ 

1. Where a nonattainment monitor 
exists in an urbanized area with a 1970 
census population greater than 
200.000. the entire urbanized area is to 
be designated as nonattainment. 

2. In all other areas with a nonat¬ 
tainment monitor, the minimum area 
to be designated as nonattainment is 
the county containing the nonattain¬ 
ment monitor. 

The Commonwealth of Virginia for¬ 
mally requested that oxidant nonat¬ 
tainment designations for Virginia be 
revised in accordance with this policy. 
The designations published today re¬ 
flect the changes requested by Virgin¬ 
ia. 

Although there are areas of EPA 
Region III formally designated as "un- 
classifiable or attainment." the Ad¬ 
ministrator believes that most of these 
areas will be nonattainment for photo¬ 
chemical oxidants when monitoring 
data become available. Monitoring 
data required to be.submitted with ap¬ 
plications of new sources for preven¬ 
tion of significant deterioration (PSD) 
permits (sec. 165) will be used by the 
Administrator to make future determi¬ 
nations of the attainment status for 
photochemical oxidants. Should an 
area be determined to be nonattain¬ 
ment in the future, the State would 
then be required to develop an attain¬ 
ment plan. 
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Comments Relating to Sulfur 
Dioxide 

EPA’s policy relating to designations 
for sulfur dioxide permit the use of 
either modeling or monitoring to de¬ 
termine the attainment status. Com¬ 
ments opposed to the use of modeling 
to make attainment status determina¬ 
tions were received from Allegheny 
Power Service Corp., Pennsylvania 
Power & Light Co., and Westvaco 
Corp. Other recommendations of des¬ 
ignation changes were received as fol¬ 
lows: 

1. The Pennsylvania Department of 
Environmental Resources requested 
the following changes: 

a. The status of the Beaver Valley 
air basin in the southwest Pennsylva¬ 
nia intrastate air quality control 
region should be changed from attain¬ 
ment to unclassifiable. 

b. The status of the Beaver Valley 
air basin in the northwest Pennsylva¬ 
nia interstate air quality control 
region should be changed from attain¬ 
ment to unclassifiable. 

2. The Westvaco Corp. has requested 
that the unclassifiable designation for 
election district No. 8, Luke. Md. and 
the Piedmont Magisterial District in 
West Virginia be revised to attain¬ 
ment. 

The Administrator concurs with the 
request of the Pennsylvania Depart¬ 
ment of Environmental Resources and 
today’s publication reflects the 
changes in the Beaver Valley air basin. 
However, the Administrator has not 
changed the status of election district 
No. 8 in Luke, Md., and the Piedmont 
Magisterial District in West Virginia 
pending a final decision on a request 
which is presently under consideration 
to revise the Maryland State imple¬ 
mentation plan (SIP). The State of 
Maryland originally submitted this re¬ 
quest on July 16, 1975, seeking an ex¬ 
ception for the Westvaco Corp. from 
the Maryland sulfur-in-fuel regula¬ 
tions. At that time, the effective State 
regulation which was part of the fed¬ 
erally enforceable SIP required the 
use of fuel containing a maximum of 1 
percent sulfur by weight. Maryland’s 
request for an exception would have 
allowed Westvaco Corp. to burn coal 
with a higher sulfur content at its 
Luke, Md. mill. At the same time. 
Westvaco Corp. would have been al¬ 
lowed to emit a maximum of 58 tons 
per day of sulfur dioxide (SO a ) from 
all fuel burning equipment at the 
Luke facility. The State of Maryland, 
on behalf of Westvaco Corp.. submit¬ 
ted a modeling analysis intended to 
demonstrate that the requested excep¬ 
tion would not result in violations of 
the national ambient air quality stand¬ 
ards (NAAQS) for SO a . Upon review of 
the analysis. EPA determined that it 
underpredicted the impact of SO t 
emissions on the area surrounding the 
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Luke mill. Therefore, EPA concluded 
that the analysis did not provide a 
demonstration that air quality stand¬ 
ards would be attained or maintained 
if the exception were to be approved 
as a SIP revision. Subsequent meet¬ 
ings were held with the State of Mary¬ 
land and Westvaco Corp. in an at¬ 
tempt to resolve differences between 
Westvaco Corp.’s modeling approach 
submitted in support of the requested 
exception and the technical approach 
which EPA believed to be appropriate. 
Although these discussions resulted in 
the resolution of some minor differ¬ 
ences, the more significant technical 
issues remained in dispute. Therefore, 
on February 28. 1977. EPA notified 
the State of Maryland that the re¬ 
quest for an exception was not approv- 
able as a revision of the Maryland SIP. 

On November 18, 1977. the State of 
Maryland submitted an amended re¬ 
quest for an exception on behalf of 
Westvaco Corp. The amended submis¬ 
sion would grant an exception to 
Westvaco Corp. to emit a maximum 49 
tons per day of SO s from all fuel burn¬ 
ing equipment at the Luke mill instead 
of the 58 tons per day previously re¬ 
quested. After evaluating the revised 
submission, EPA continued to believe 
that the modeling analysis submitted 
on behalf of Westvaco Corp. did not 
demonstrate that the 49 tons per day 
limitation would not violate the 
NAAQS for SO*. Accordingly, on 
March 6, 1978 (43 FR 9162) the Re¬ 
gional Administrator published notice 
of a proposed disapproval of the State 
of Maryland’s request for an exception 
for Westvaco Corp.’s Luke mill as a re¬ 
vision of the Maryland SIP. The 
notice of proposed rulemaking afford¬ 
ed all interested parties 30 days from 
the date of publication in which to 
comment upon the proposal. Subse¬ 
quently, Westvaco Corp. has sought 
five separate extensions of the public 
comment period on the grounds that 
more time was needed to prepare its 
comments. In each case EPA has -ex¬ 
tended the public comment period to 
accommodate Westvaco Corp. Most re¬ 
cently, the public comment period has 
been extended to September 8. 1978. 

During this lengthly public com¬ 
ment period EPA has received infor¬ 
mation from numerous interested par¬ 
ties, including Westvaco Corp.; more¬ 
over, additional information may yet 
be submitted. Until conclusion of the 
public comment period on September 
8. 1978, and exhaustive review of the 
information submitted, the Adminis¬ 
trator will not finally determine 
whether the exception for Westvaco 
Corp.’s Luke mill is approvable as a re¬ 
vision of the Maryland SIP. Likewise, 
until completion of the review of all of 
the technical information generated 
by this rulemaking proceeding and the 
making of a final decision, the Admin- 
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istrator believes it would be appropri¬ 
ate to defer any further action regard¬ 
ing the classification of the Luke, Md. 
Piedmont Magisterial District. West 
Virginia area. Therefore, the Adminis¬ 
trator intends to retain the unclassi¬ 
fied status for this area as promulgat¬ 
ed in the March 3. 1978 Federal Reg¬ 
ister pending a final decision on the 
proposed revision of . the Maryland 
SIP. Retention of the designation as 
unclassified will have no impact on the 
final decision concerning the proposed 
SIP revision. However, the final deci¬ 
sion on the SIP revision will serve to 
resolve any dispute concerning the 
area’s designation, and redesignation 
will then be appropriate. 

Comments Relating to Total 
Suspended Particulates 

EPA policy regarding the designa¬ 
tion of attainment status for total sus¬ 
pended particulates (TSP) permits the 
use of either monitoring or modeling. 
The most current four calendar quar¬ 
ters of data can be utilized. However, 
if the current four quarters show at¬ 
tainment, then the previous four quar¬ 
ters must also.be evaluated. If the pre¬ 
vious four quarters show nonattain¬ 
ment. then the area must be designat¬ 
ed as nonattainment. EPA policy also 
allows the disqualification of monitors 
that may be unduly influenced by fu¬ 
gitive dust, including urban street 
dust. 

The Bethlehem Steel Corp. submit¬ 
ted comments objecting to designa¬ 
tions for the following areas: 

1. Allentown, Bethlehem. Easton air 
basin in the northeast Pennsylvania 
interstate AQCR: The Company re¬ 
quested that the designation of nonat¬ 
tainment for priiflary standards be re¬ 
vised to attainment. 

2. Harrisburg air basin in the south- 
central intrastate AQCR: The Compa¬ 
ny requested that the designation of 
nonattainment for primary standards 
be revised to attainment. 

3. Zone 472 of regional planning dis¬ 
trict (RPD) 331 in the Metropolitan 
Baltimore intrastate AQCR: The Com¬ 
pany requested that the designation of 
nonattainment for primary standards 
be revised to nonattainment for sec¬ 
ondary standards. The Federal Regis¬ 
ter notice which appeared on March 
3, 1978 incorrectly listed this zone 
twice, once as nonattainment for sec¬ 
ondary standards and again as nonat¬ 
tainment for primary standards. 


4. Zones 470 and 471 of RPD 331 in 
the Metropolitan Baltimore intrastate 
AQCR: The Company requested that 
the designation of nonattainment for 
secondary standards be revised to at¬ 
tainment. 

The State of Maryland submitted re¬ 
vised designations for the Metropoli¬ 
tan Baltimore intrastate AQCR. These 
revisions are based on a review of more 
current data and a review of monitor 
locations. 

West Virginia submitted additional 
information and requested that the 
designation of nonattainment for pri¬ 
mary standards for the Kanawha 
Valley intrastate AQCR be revised to 
attainment. 

The Metropolitan Washington 
Council of Governments recommended 
that: 

1. The unclassifiable designation for 
the city of Fairfax and county of Fair¬ 
fax be revised to attainment. 

2. The unclassifiable designation for 
the city of Alexandria be revised to 
nonattainment for secondary stand¬ 
ards. 

In consultation with the Pennsylva¬ 
nia Department of Environmental Re¬ 
sources, the Administrator has deter¬ 
mined that it is not appropriate to 
revise the nonattainment designations 
for the Allentown. Bethlehem, Easton 
air basin and the Harrisburg air basin. 
A review of the monitoring sites in the 
Allentown, Bethlehem, Easton air 
basin has resulted in a determination 
that at least one monitor in that air 
basin shows nonattainment. Although 
there is some question about the ade¬ 
quacy of the monitoring site in the 
Harrisburg air basin. Pennsylvania is 
conducting additional studies and. if 
appropriate, will request a revision to 
the nonattainment status at a later 
date. 

The Administrator concurs with the 
changes requested by the State of 
Maryland. The notice published today 
reflects those changes. In consultation 
with the State of Maryland, the Ad¬ 
ministrator has determined that zones 
470, 471, and 472 should remain as 
nonattainment for secondary stand¬ 
ards. 

EPA has carefully reviewed the in¬ 
formation submitted by West Virginia. 
It is the Administrator’s determina¬ 
tion that the Kanawha Valley intra¬ 
state AQCR should remain as nonat¬ 
tainment for primary standards. This 
decision is based on the fact that, al¬ 


though the current four quarters of 
data indicate that the standard is 
being attained, the previous four quar¬ 
ters show violations of the annual 
standard. 

In response to the comments from 
the Metropolitan Washington Council 
of Governments, the Administrator 
believes that it is appropriate to retain 
the unclassifiable designation for the 
cities of Fairfax and Alexandria and 
the county of Fairfax due to unre¬ 
solved questions about the adequacy 
of Virginia’s particulate monitoring 
network. 

Future EPA Actions 

Although this action is being taken 
as a final rule, EPA will consider com¬ 
ments at any time and make appropri¬ 
ate changes in attainment designa¬ 
tions. Comments should be sent to Mr. 
Howard R. Heim. Chief, Air Programs 
Branch, U.S. Environmental Protec¬ 
tion Agency, Region III, Curtis Build¬ 
ing, 10th Floor. Sixth and Walnut 
Streets, Philadelphia, Pa. 19106. 

Dated: September 1, 1978. 

Douglas M. Costle, 
Administrator . 

Part 81 of chapter I. title 40 of the 
Code of Federal Regulations is amend¬ 
ed to read as follows: 

Subpart C—Section 107 Attainment Status 
Designation* 

• • • • e 


Sec. 

81.308 Delaware. 

81.309 District of Columbia. 


81.321 Maryland. 


81.339 Pennsylvania. 


81.347 Virginia. 


81.349 West Virginia. 

Authority: Secs. 107, 301 of the Clean Air 
Act, as amended (42 U.S.C. 7407, 7601). 

Subpart C—Section 107 Attainment Status 
Designations 
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[6730-01] 

Title 46—Shipping 

CHAPTER IV—FEDERAL MARITIME 
COMMISSION 

SUBCHAPTER B— REGULATIONS AFFECTING 
MARITIME CARRIERS AND RELATED ACTIVITIES 

[General Order 4, Amdt. 4] 

PART 510—LICENSING OF 
INDEPENDENT OCEAN FREIGHT 
FORWARDERS 

Approval of Reporting Requirements 

AGENCY: Federal Maritime Commis¬ 
sion. 

ACTION: Final rule. 

SUMMARY: Rules providing for the 
licensing of persons including individ¬ 
uals. corporations, partnerships, and 
associations as independent ocean 
freight forwarders are amended to re¬ 
flect an extension of existing General 
Accounting Office clearance for the 
reporting and recordkeeping require¬ 
ments contained therein. The amend¬ 
ment is necessary to comply with GAO 
regulations. 

EFFECTIVE DATE: September 12. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Francis C. Humey, Secretary, Feder¬ 
al Maritime Commission. 1100 L 
Street NW.. Washington. D.C. 20573. 
202-523-5725. 

SUPPLEMENTARY INFORMATION: 
44 U.S.C. 3512 requires the General 
Accounting Office to review certain 
collections of information from 10 or 
more persons undertaken by independ¬ 
ent Federal regulatory agencies. 

This Commission has received clear¬ 
ance from the U.S. General Account¬ 
ing Office for the reporting and re¬ 
cordkeeping requirements contained 
in 46 CFR Part 510 (General Order 4). 
Title 4 CFR, §10.12. Notification of 
General Accounting Office Action, re¬ 
quires that notice of such clearance 
appear in the agency’s regulations. 

The clearance information is pres¬ 
ently included in General Order 4; 
however, it must be amended to reflect 
the more specific wording of GAO’s 
latest clearance approval. Accordingly, 
the clearance information statements 
presently appearing as the last sen¬ 
tence of the authority citations in sub- 
parts A and B are hereby deleted and 
replaced within the following state¬ 
ment: 

The reporting requirements contained in 
§§ 510.5(a)(4). 510.5(C). 510.5(f). and 510.26 
and the recordkeeping requirements con¬ 
tained in §§510.23(k), 510.24(e). and 510.25 
of General Order 4 have been approved by 


RULES AND REGULATIONS 

the U.S. General Accounting Office under 
No. B-180233 (R0543). 

Effective date: Notice, public proce¬ 
dure, and delayed effective date are 
not necessary for the promulgation of 
this amendment because of its nonsub¬ 
stantive nature. Accordingly, this 
amendment shall be effective Septem¬ 
ber 12. 1978. 

By the Commission, August 30, 1978. 

Francis C. Hurney, 
Secretary . 

(FR Doc. 78-25639 Piled 9-11-78; 8:45 am) 


[6730-01] 

[General Order 11. Amdt. 3) 

PART 512—FINANCIAL REPORTS BY 
COMMON CARRIERS BY WATER IN 
THE DOMESTIC OFFSHORE TRADES 

Approval of Reporting Requirements 

AGENCY: Federal Maritime Commis¬ 
sion. 

ACTION: Final rule. 

SUMMARY: Rules for financial re¬ 
ports submitted by vessel operating 
common carriers and nonvessel operat¬ 
ing common carriers engaged in the 
operation of cargo vessels or in the 
common carriage of property in the 
domestic offshore trades are amended 
to reflect an extension of existing 
General Accounting Office clearance 
for the reporting requirements con¬ 
tained therein. The amendment is nec¬ 
essary to comply with GAO regula¬ 
tions. 

EFFECTIVE DATE: September 12. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Francis C. Hurney, Secretary, Feder¬ 
al Maritime Commission, 1100 L 
Street NW., Washington, D.C. 20573, 
202-523-5725. 

SUPPLEMENTARY INFORMATION: 
44 U.S.C. 3512 requires the General 
Accounting Office to review certain 
collections of information from 10 or 
more persons undertaken by independ¬ 
ent Federal regulatory agencies. 

This Commission has received clear¬ 
ance from the U.S. General Account¬ 
ing Office for the reporting require¬ 
ments contained in 46 CFR Part 512, 
Subparts A and B. Title 4 CFR, § 10.12, 
Notification of General Accounting 
Office Action, requires that notice of 
such clearance appear in the agency’s 
regulations. GAO rules have been 
amended to eliminate the requirement 
that expiration dates appear in the 
clearance statement. To reflect this 
change, and also to effectuate a 
change in wording of GAO’s previous 
clearance statement, the following 


amendment is made to part 512. The 
clearance information sentence imme¬ 
diately following 46 CFR 512.25 
“Forms and Reports.” is hereby de¬ 
leted. In lieu thereof, the following 
clearance statement will be placed at 
the end of the authority citation at 
the beginning of part 512: 

The reporting requirements contained in 
subparts A and B. General Order 11 have 
been approved by the U.S. General Account¬ 
ing Office under No. B-180233(R0191). 

Effective date: Notice, public proce¬ 
dure, and delayed effective date are 
not necessary for the promulgation of 
this amendment because of its nonsub¬ 
stantive nature. Accordingly, this 
amendment shall be effective Septem¬ 
ber 12. 1978. 

By the Commission, August 30, 1978. 

Francis C. Hurney, 
Secretary. 

[FR Doc. 78-25638 Filed 9-11-78; 8:45 am) 


[4310-55] 

Title 50—Wildlife and Fisheries 

CHAPTER I—UNITED STATES FISH 
AND WILDLIFE SERVICE, DEPART¬ 
MENT OF THE INTERIOR 

PART 32—HUNTING 

Opening of Ouray National Wildlife 
Refuge, Utah, to Migratory Game 
Bird Hunting 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to migratory 
game bird hunting of Ouray National 
Wildlife Refuge is compatible with the 
objectives for which the area was es¬ 
tablished, will utilize a renewable nat¬ 
ural resource, and will provide addi¬ 
tional opportunity to the public. 

DATES: October 7, 1978 through Jan¬ 
uary 7, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Refuge Manager, Ouray National 
Wildlife Refuge, 447 East Main 
Street, Suite 4, Vernal, Utah 84078, 
telephone 801-789-0351. 

SUPPLEMENTARY INFORMATION: 

§32.12 Special regulations; migratory 
game birds; for individual wildlife 
refuge areas. 

Migratory game bird hunting is per¬ 
mitted on the Ouray National Wildlife 
Refuge, Utah, only on the areas desig¬ 
nated by signs as being open to hunt- 
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ing. These areas, comprising 1.375 
acres, are delineated on maps available 
at the refuge headquarters and from 
the office of the Regional Director. 
U.S. Fish and Wildlife Service. 134 
Union Boulevard. P.O. Box 25486, 
Denver. Colo. 80215. Migratory game 
bird hunting shall be in accordance 
with all applicable State regulations 
subject to the following conditions: 

1. Ducks, mergansers and coots only 
may be hunted. Goose hunting is not 
permitted. 

2. Vehicle travel within the refuge 
will be restricted to designated routes 
and parking areas. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern migratory game bird hunting 
on wildlife refuge areas generally 
which are set forth in title 50 Code of 
Federal Regulations, part 32. The 
public is invited to offer suggestions 
and comments at any time. 

Note. —The U S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Herbert G. Troester. 

Refuge Manager, Ouray Nation¬ 
al Wildlife Refuge, Vernal , 
Utah, 

September 5. 1978. 

[FR Doc. 78-25624 Filed 9-11-78: 8:45 am] 


[4310-55] 

PART 32—HUNTING 

Opening of Arrowwood National 
Wildlife Refuge, North Dakota, to 
Upland Game Hunting 

AGENCY: Fish and Wildlife Service. 
Interior. 

ACTION: Special regulations. 

SUMMARY: The Director has deter¬ 
mined that the opening to upland 
game hunting of Arrowwood National 
Wildlife Refuge is compatible with the 
objectives for which the area was es¬ 
tablished. will utilize a renewable nat¬ 
ural resource, and will provide addi¬ 
tional recreational opportunity to the 
public. 

DATES: Season dates November 17. 
1978 through the closing of the state 
season. 

FOR FURTHER INFORMATION 
CONTACT: 

John R. Foster, Refuge Manager, 
Arrowwood National Wildlife 
Refuge. Pingree. N. Dak. 58476. 
Phone. 701-285-3341. 

SUPPLEMENTARY INFORMATION: 


RULES AND REGULATIONS 

§ 32.22 Special regulations upland game; 
for individual wildlife refuge areas. 

Hunting of fox shall be in accord¬ 
ance with all applicable State regula¬ 
tions subject to the following condi¬ 
tions: (1) Hunting is permitted from 
12:00 noon to sunset November 17, 
1978 and from one-half hour before 
sunrise to sunset November 18. 1978 
through the closing date of the state 
season. 

(2) During the deer gun season red 
fox may be taken only by those hunt¬ 
ers possessing a valid deer hunting li¬ 
cense for the refuge and only on that 
part of the refuge open to deer hunt¬ 
ing. 

The provisions of these special regu¬ 
lations supplement the regulations 
which govern hunting on wildife 
refuge areas generally which are set 
forth in title 50 Code of Federal regu¬ 
lations. part 32. The public is invited 
to offer suggestions and comments at 
any time. 

Note.—T he U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

John R. Foster. 

Refuge Manager. 

August 23. 1978. 

[FR Doc. 78-25631 Filed 9-11-78; 8:45 amj 


[4310-55] 

PART 32—HUNTING 

Opening of Arrowwood National 
Wildlife Refuge, N. Dak., to Upland 
Game Hunting 

AGENCY: Fish and Wildlife Service. 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to upland 
game hunting of Arrowwood National 
Wildlife Refuge is compatible with the 
objectives for which the area was es¬ 
tablished. will utilize a renewable nat¬ 
ural resource, and will provide addi¬ 
tional recreational opportunity to the 
public. 

DATES: Season dates November 27, 
1978 through the closing of State sea¬ 
sons. 

FOR FURTHER INFORMATION 
CONTACT: 

John R. Foster. Refuge Manager. 
Arrowwood National Wildlife 
Refuge. Pingree. N. Dak. 58476. 
Phone. 701-285-3341. 

SUPPLEMENTARY INFORMATION: 


40525 

§32.22 Special regulations; upland game; 
for individual wildlife refuge areas. 

Upland bird hunting is permitted on 
the Arrowwood National Wildlife 
Refuge. N. Dak. for sharptail grouse. 
Hungarian partridge and ring-necked 
pheasant. Hunting shall be in accord¬ 
ance with all applicable State regula¬ 
tions subject to the following condi¬ 
tion: 

(1) Hunting is permitted from sun¬ 
rise to sunset November 27. 1978 
through the closing date of the State 
seasons. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
title 50 Code of Federal Regulations, 
part 32. The public is invited to offer 
suggestions and comments at any 
time. 

NoTE.-The U.S. Fish and Wildlife Sendee 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

John R. Foster, 
Refuge Manager. 

August 23. 1978. 

[FR Doc. 78-25623 Filed 9-11-78; 8:45 am] 


[4310-55] 

PART 32—HUNTING 

Opening of Chase Lake National 
Wildlife Refuge, N. Dak., to Big 
Game Hunting 

AGENCY: Fish and Wildlife Service. 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to deer hunt¬ 
ing of Chase Lake National Wildlife 
Refuge is compatible with the objec¬ 
tives for which the area was estab¬ 
lished. will utilize a renewable natural 
resource, and will provide additional 
recreational opportunity td*lhe public. 

DATES: Season dates September 1. 
1978, through September 29. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

John R. Foster. Refuge Manager, 
Arrowwood National Wildlife 
Refuge. Pingree. N. Dak. 58476, 
phone 701-285-3341. 

SUPPLEMENTARY INFORMATION: 

§ 32.32 Special regulations: Big game; for 
individual wildlife refuge areas. 

Bpw deer hunting at Chase Lake Na- 
tonal Wildlife Refuge. N. Dak., shall 
be in accordance with all applicable 
State regulations subject to the fol¬ 
lowing condition: 
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(1) Hunting is permitted from 12 
noon to sunset September 1* 1978, and 
one-half hour before sunrise to sunset 
daily through September 29, 1978. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50. Code of Federal Regulations. 
Part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

John R. Foster. 

Manager. 

August 28, 1978. 

[FR Doc. 78-25625 Filed 9-11-78; 8:45 am] 


[4310-55] 

PART 32—HUNTING 

Opening of Long Lake National Wild¬ 
life Refuge, N. Dak., to Big Game 
Hunting 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to deer hunt¬ 
ing of Long Lake National Wildlife 
Refuge is compatible with the objec¬ 
tives for which the area was estab¬ 
lished. will utilize a renewable natural 
resource, and will provide additional 
recreation opportunity to the public. 

DATES: Season dates November 17, 
1978, through November 26, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

John R. Foster. Refuge Manager, 
Arrowwood National , Wildlife 
Refuge, Pingree, N. Dak. 58476, 
phone 701-285-3341. 

SUPPLEMENTARY INFORMATION: 

§32.32 Special regulations: Big game; for 
individual wildlife refuge areas. 

Deer hunting is permitted on the 
Long Lake National Wildlife Refuge, 
N. Dak., only on the areas designated 
by signs as being open to deer hunting. 
These areas comprising 19,500 acres 
are delineated on maps available at 
the refuge headquarters and from the 
office of the Regional Director, P.O. 
Box 25486, Denver Federal Center, 
Denver, Colo. 80225. Hunting shall be 
in accordance with all applicable State 
regulations subject to the following 
condition: 

(1) Hunting is permitted from 12 
noon to sunset November 17, 1978. and 
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from sunrise to sunset November 18. 
1978. through November 26. 1978. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations. 
Part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

John R. Foster, 
Refuge Manager. 

August 23, 1978. 

[FR Doc. 78-25626 Filed 9-11-78; 8:45 am] 


[4310-55] 

PART 32—HUNTING 

Opening of Slade National Wildlife 
Refuge, N. Dak., to Big Game 
Hunting 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to big game 
hunting of Slade National Wildlife 
Refuge is compatible with the objec¬ 
tives for which the area was estab¬ 
lished, will utilize a renewable natural 
resource, and will provide additional 
recreational opportunity to the public. 

DATES: Season dates November 17. 
1978, through November 26. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

John R. Foster, Refuge Manager. 
Arrowwood National Wildlife 
Refuge, Pingree, N. Dak. 58476, 
phone 701-285-3341. 

SUPPLEMENTARY INFORMATION: 

§ 32.32 Special regulations: big game; for 
individual wildlife refuge areas. 

Deer hunting is permitted on Slade 
National Wildlife Refuge, N. Dak., 
only on the areas designated by signs 
as being open to deer hunting. These 
areas comprising 2,840 acres are delin¬ 
eated on maps available at the refuge 
headquarters and from the office of 
the Regional Director. P.O. Box 25486, 
Denver, Colo. 80225. Hunting shall be 
in accordance with all applicable State 
regulations subject to the following 
condition: 

(1) Hunting is permitted from 12 
noon to sunset November 17, 1978. and 
from sunrise to sunset November 18. 
1978, through November 26, 1978. 


The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting "on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations. 
Part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

John R. Foster. 

Refuge Manager. 

August 23, 1978. 

[FR Doc. 78-25627 Filed 9-11-78; 8:45 am] 


[4310-55] 

PART 32—HUNTING 

Opening of Arrowwood National 
Wildlife Refuge, N. Dak., to Big 
Game Hunting 

AGENCY: Fish and Wildlife Service. 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to deer hunt¬ 
ing of Arrowwood National Wildlife 
Refuge is compatible with the objec¬ 
tives for which the area was estab¬ 
lished, will utilize a renewable natural 
resource, and will provide additional 
recreational opportunity to the public. 

DATES: Season dates November 17, 
1978. through November 26, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

John R. Foster, Refuge Manager. 
Arrowwood National Wildlife 
Refuge. Pingree, N. Dak. 58476. 
phone 701-285-3341. 

SUPPLEMENTARY INFORMATION: 

§32.32 Special regulations: big game: for 
individual wildlife refuge areas. 

Deer hunting is permitted on the Ar¬ 
rowwood National Wildlife Refuge, N. 
Dak., only on the areas designated by 
signs as being open to deer hunting. 
These areas comprising 14,814 acres 
are delineated on maps available at 
the refuge headquarters and from the 
office of the Regional Director. P.O. 
Box 25486, Denver Federal Center, 
Denver. Colo. 80225. Hunting shall be 
in accordance with all applicable State 
regulations subject to the following 
conditions: 

(1) Hunting is permitted from 12 
noon to sunset November 17, 1978. and 
from sunrise to sunset November 18. 
1978, through November 26. 1978. 

(2) From 12 noon November 17. 1978, 
through sunset November 19. 1978. 
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hunting Is permitted by special refuge 
permit only, thereafter hunting is per¬ 
mitted to anyone possessing a valid 
State license for the unit encompass¬ 
ing the refuge. 

(3) That part of the refuge lying 
north of the gravel road, known as the 
Kensal-Edmunds Road, will be closed 
to deer hunting. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations, 
Part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Not*. —The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

John R. Foster, 
Refuge Manager. 

August 23, 1978. 

tFR Doc. 78-25628 FUed 9-11-78; 8:45 am] 


[4310-55] 

PART 32—HUNTING 

Opening of Arrowwood National 
Wildlife Refuge, N. Dak., to Big 
Game Hunting 

AGENCY: Fish and Wildlife Service. 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to bow deer 
hunting of Arrowwood National Wild¬ 
life Refuge is compatible with the ob¬ 
jectives for which the area was estab¬ 
lished, will utilize a renewable natural 
resource, and will provide additional 
recreational opportunity to the public. 

DATES: Season dates September 1, 
1978, through November 12, 1978, and 
November 27, 1978, through December 
31. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

John R. Foster, Refuge Manager, 
Arrowwood National Wildlife 
Refuge. Pingree, N. Dak. 58476, 
phone 701-285-3341. 

SUPPLEMENTARY INFORMATION: 

§ 32.32 Special regulations: Big game; for 
individual wildife refuge areas. 

Bow deer hunting at Arrowwood Na¬ 
tional Wildlife Refuge, N. Dak., shall 
be in accordance with all applicable 
State regulations subject to the fol¬ 
lowing condition: 

(1) Hunting is permitted from 12 
noon to sunset September 1, 1978, and 
one-half hour before sunrise to sunset 
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daily through November 12, 1978. and 
from 12 noon to sunset November 27, 
1978, and one-half hour before sunrise 
to sunset daily through December 31, 
1978. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations, 
Part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Not*.— The US. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

John R. Foster, 
Refuge Manager. 

August 23. 1978. 

[FR Doc. 78-25629 Filed 9-11-78; 8:45 am] 0 


[4310-55] 

PART 32—HUNTING 

Opening of Chose Lake National 
Wildlife Refuge to Big Game Hunting 

AGENCY: Fish and Wildlife Service. 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to deer hunt¬ 
ing of Chase Lake National Wildlife 
Refuge is compatible with the objec¬ 
tives for which the area was estab¬ 
lished, will utilize a renewable natural 
resource, and will provide additional 
recreation opportunity to the public. 

DATES: Season dates November 17, 
1978, through November 26. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

John R. Foster. Refuge Manager, 
Arrowwood National Wildlife 
Refuge, Pingree. N. Dak. 58476, 
phone 701-285-3341. 

SUPPLEMENTARY INFORMATION: 

§ 32.32 Special regulations: Big game; for 
individual wildlife refuge areas. 

Gun deer hunting at Chase Lake Na¬ 
tional Wildlife Refuge, N. Dak., shall 
be in accordance with all applicable 
State regulations subject to the fol¬ 
lowing condition: 

(1) Hunting is permitted from 12 
noon to sunset November 17, 1978, and 
from sunrise to sunset November 18, 
1978, through November 26, 1978. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations, 
Part 32. The public is invited to offer 
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suggestions and comments at any 
time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

John R. Foster, 
Refuge Manager. 

August 23. 1978. 

[FR Doc. 78-25630 Filed 9-11-78; 8:45 am] 

[3510-221 

Title 50—Wildlife and Fisheries 

CHAPTER VI—FISHERY CONSERVA¬ 
TION AND MANAGEMENT, NA¬ 
TIONAL OCEANIC AND ATMOS¬ 
PHERIC ADMINISTRATION, DE¬ 
PARTMENT OF COMMERCE 

PART 652—ATLANTIC SURF CLAM 
AND OCEAN QUAHOG FISHERIES 

Amendment 

AGENCY: National Oceanic and At¬ 
mospheric Administration/Commerce. 

ACTION: Amendment. 

SUMMARY: This amendment adjusts 
downward the catch quota for surf 
clams for the third quarter of 1978. 
The amount of surf clams taken in 
excess of the quota for the second 
quarter of 1978 (26,606 bushels) is sub¬ 
tracted from the quota for the third 
quarter of 1978 (550,000 bushels), re¬ 
sulting in a new third quarter surf 
clam quota of 533,394 bushels. 

EFFECTIVE DATE: September 11, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. William G. Gordon. Regional Di¬ 
rector, Northeast Region, National 
Marine Fisheries Service, 14 Elm 
Street, Gloucester, Mass. 01930, tele¬ 
phone 617-281-3600. 

SUPPLEMENTARY INFORMATION: 
Section 652.6(1) of the surf clam and 
ocean quahog fishery management 
plan published on February 17, 1978 
(43 FR 6952), provides that when the 
surf clam quota for any particular 
quarter is exceeded the Regional Di¬ 
rector shall subtract that excess 
amount from the next succeeding 
quarter. 

Catch statistics through June 30. 
1978, indicate that the amended quota 
of 529.107 bushels of surf clams for 
the second quarter was exceeded by 

26.606 bushels. Consequently, the Re¬ 
gional Director has determined that 

26.606 bushels is subtracted from the 
third quarter quota of 550,000 bushels. 
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The new third quarter quota of surf 
clams is 523,394 bushels. 

Pursuant to §652.6(2), the Assistant 
Administrator for Fisheries is publish¬ 
ing this adjustment of the third quar¬ 
terly quota. 

Signed at Washington. D.C., this 7th 
day of September 1978. 

Winfred H. Meibohm. 
Associate Director, National 
Marine Fisheries Service . 
CFR Doc. 78-25604 Filed 9-11-78; 8:45 am] 


[3410-10] 

Title 7—Agriculture 

CHAPTER III—ANIMAL AND PLANT 
HEALTH INSPECTION SERVICE, 
DEPARTMENT OF AGRICULTURE 

PART 301—DOMESTIC QUARANTINE 
NOTICES 

Subpart—Japanese Beetle 
Quarantine and Regulations 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Final rule. 

SUMMARY: This action is being 
taken to finalize amendments to the 
Japanese beetle quarantine and regu¬ 
lations. The intended effect of this 
action is to delete all references to reg¬ 
ulated articles, other than means of 
conveyance, from the regulations. 
This action is being taken because the 
Department believes that the States 
have sufficient capability to control 
the spread of Japanese beetles by 
means of the articles which are being 
deleted. 

EFFECTIVE DATE: September 12, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

E. E. Crooks, 301-436-8249. 

SUPPLEMENTARY INFORMATION: 
On April 21. 1978, the Department 
proposed to delete all references to 
presently regulated articles and to reg¬ 
ulate only the interstate movement of 
aircraft which posed a threat to 
spread the Japanese beetle into cer¬ 
tain States (43 FR 16984). Also, a 
notice of the Department’s intent to 
prepare a draft environmental impact 
statement (DEIS) on the Japanese 
beetle program at airports was pub¬ 
lished in the Federal Register on 
April 21. 1978. 

The comments which were received 
regarding the proposal primarily con¬ 
cerned the treatment of aircraft with 
insecticides. However, a number of the 
comments did address the deletion of 
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presently regulated articles. One com¬ 
ment questioned if all States have the 
current capability to prevent the 
spread of the Japanese beetle by 
means other than regulated aircraft. 
As was maintained in the preamble of 
the proposal, it it believed the States 
have this capability. 

Four of the comments recommended 
delay of the proposed revision until 
this fall when the current shipping 
season for plant material is over in 
order to allow for a more orderly 
change in the regulation of the nurs¬ 
ery industry. It has been determined 
that the revisions in the regulations 
will be made effective upon publica¬ 
tion. since it is not anticipated that 
any State regulation will be any more 
stringent than the Federal regula¬ 
tions. Also, nurserymen are as capable 
of meeting State regulations as they 
are Federal regulations pertaining to 
nursery stock, and the Department 
does not anticipate that the mechanics 
of complying with this change in the 
regulatory structure will constitute a 
substantial burden upon the nursery 
industry. Farther, the removal of the 
quarantine requirements with respect 
to the regulated articles which are 
being deleted would aid the nursery 
industry because the Federal require¬ 
ments for treatement or inspection of 
nursery stock will not have to be com¬ 
plied with, and it is anticipated that 
only a limited number of States will 
impose regulations on commodities 
which can spread the Japanese beetle. 
Consequently, the elimination of the 
Federal quarantine with respect to the 
regulated articles being deleted should 
reduce cost to the shipper. 

One of the comments recommended 
retention of the current Japanese 
beetle quarantine and regulations so 
there would not be piecemeal State 
regulations with which to comply. 
However, as noted previously, such 
regulation will be imposed in a limited 
number of States, and variations in 
these regulations should not be exten¬ 
sive. To further avoid any problems in 
this regard, the Department has writ¬ 
ten a •'model” State Japanese beetle 
quarantine which has been provided to 
State plant regulatory officials. The 
adoption of this “model” will further 
serve to create uniformity in this area. 

Another comment requested that 
the final regulations establish addi¬ 
tional authority for individual States 
to enact Japanese beetle quarantines 
for articles other than aircraft. The 
individual States retain the authority 
to enact Japanese beetle quarantines 
so long as the State quarantines do 
not regulate the same products or arti¬ 
cles covered by the Federal quarantine 
and regulations. Since the Federal 
quarantine and regulations with re¬ 
spect to the Japanese beetle would 


only pertain to means of conveyance, 
the States would therefore be free to 
exercise their own authority with 
regard to the regulation of other arti¬ 
cles for the purposes of Japanese 
beetle control. 

Due to the fact that the environ¬ 
mental impact statement (EIS) regard¬ 
ing the treatment of aircraft and air¬ 
ports under the Japanese beetle quar¬ 
antine program has not yet been final¬ 
ized, the provisions of the present reg¬ 
ulations concerning the movement 
and, when appropriate, the treatment, 
of means of conveyance are not being 
amended at this time. Consequently, 
the comments which concerned the 
treatment of aircraft under the pro¬ 
posed program have not been ad¬ 
dressed in this final rule. However, the 
Department will address the com¬ 
ments regarding the treatment of air¬ 
craft in any final rule altering those 
provisions of the regulations concern¬ 
ing means of conveyance. Such final 
rule will not be published until the 
final EIS is issued. 

Nursery stock generally moves inter¬ 
state in the spring and fall, and the 
current Japanese beetle quarantine 
and regulations have imposed certain 
restrictions on the interstate move¬ 
ment of nursery stock. As indicated in 
the proposal, the Department believes 
such regulations to be unnecessary be¬ 
cause the States have the capabililty 
to prevent the spread of the Japanese 
beetle by the regulated articles that 
are being deleted. Therefore, in order 
to remove such unnecessary regula¬ 
tions and thereby avoid unnecessary 
expense to the nursery industry, those 
parts of the regulations which concern 
regulated articles other than means of 
conveyance are deleted. 

Accordingly, the Japanese beetle 
quarantine and regulations (7 CFR 
301.48 et seq.) are revised as follows: 

1. Section 301.48(b) is amended to 
read as follows: 

§301.48 Quarantine; restriction on inter¬ 
state movement of specified regulated 
articles. 


(b) Quarantine restrictions on inter¬ 
state movement of specified regulated 
articles . No common carrier or other 
person shalFmove interstate from any 
quarantined State any of the following 
articles (defined in §301.48-l(n) as 
regulated articles), except in accor¬ 
dance with the conditions prescribed 
in this subpart: 

(1) When moved from any generally 
infested area, or any area outside the 
regulated areas, in a quarantined 
State: 

(i) Any means of conveyance of any 
character whatsoever, when it is deter¬ 
mined by an inspector that they pres- 
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ent a hazard of spread of the Japanese 
beetle, and the person in possession 
thereof has been so notified. 

(2) When moved from any suppres¬ 
sive area in a quarantined State: 

(i) Any means of conveyance of any 
character whatsoever, when it is de¬ 
termined by an inspector that they 
present a hazard of spread of the Jap¬ 
anese beetle, and the person in posses¬ 
sion thereof has been so notified. 

§ 301.48 3 [Amended] 

2. In §301.48-1. paragraphs (b). <k). 
and (s) are deleted and the paragraphs 
of the section are relettered according¬ 
ly. Existing paragraphs (c) through (j) 
are relettered (b) through (i), (1) 
through (r) is relettered (j) through 

(p) . and (t) through (v) is relettered 

(q) through (s). 
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§301.48-31 [Amended] 

3. In §301.48-3, paragraph (b) is de¬ 
leted and the introductory paragraph 
of paragraph (a) is amended to read as 
follows: 

(a) Any regulated articles may be 
moved interstate from any quaran¬ 
tined State under the following condi¬ 
tions: 

4. In § 301.48-3, footnotes 5 and 6 are 
deleted. 

These amendments relieve certain 
restrictions previously imposed and 
therefore should be made effective 
promptly in order to be of maximum 
benefit to the persons subject to the 
restrictions that are being relieved. Ac¬ 
cordingly, it is found, under the ad¬ 
ministrative procedure provisions of 5 
U.S.C. 553, that further notice and 
other public procedure with respect to 
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this amendment are unnecessary, and 
good cause is found for making it ef¬ 
fective less than 30 days after publica¬ 
tion in the Federal Register. 

Note.—T he plant protection and quaran¬ 
tine programs. Animal and Plant Health In¬ 
spection Service, has determined that this 
document does not contain a major proposal 
requiring preparation of an economic 
impact statement under Executive Order 
11821, as amended, and OMB Circular A- 
107. 

Done at Washington, D.C.. this 11th 
day of September 1978. 

T. G. Darling, 

Acting Deputy Administrator , 
Plant Protection and Quaran¬ 
tine Programs . Animal and 
Plant Health Inspection Serv¬ 
ice. 

CFR Doc. 78-25809 Filed 9-11-78: 10:02 am] 
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proposed rules 


This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of these notices is to 
give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules. 


[3410-10] 

DEPARTMENT OF AGRICULTURE 

Foreign Agricultural Service 
[7 CFR Part 6] 

SECTION 22 IMPORT QUOTAS 
Proposed Revision of Regulations; Correction 

AGENCY: Foreign Agricultural Serv¬ 
ice. USDA. 

ACTION: Proposed rulemaking: cor¬ 
rection. 

SUMMARY: This document corrects a 
notice of proposed rulemaking issued 
in Federal Register Volume 43. No. 
171, page 39110. issued September 1. 
1978, relating to the proposed revision 
of the regulations governing Section 
22 Import Quotas. 

DATES: Not applicable. 

FOR FURTHER INFORMATION 
CONTACT: 

Bryant H. Wadsworth. Head. Dairy 
and Import Group. Dairy, Livestock 
and Poultry Division, Foreign Agri¬ 
cultural Service, Room 6621 South 
Agricultural Building, U.S. Depart¬ 
ment of Agriculture, Washington, 
D.C. 20250, 202-447-5270. 

SUPPLEMENTARY INFORMATION: 
Section 6.30 Delegation of Authority 
was inadvertently omitted from page 
39115 of Volume 43, No. 171 of the 
Federal Register issued September 1, 
1978. 

The Section is hereby added as fol¬ 
lows: 

§ 6.30 Delegation of Authority. 

The powers vested in the Adminis¬ 
trator, FAS, insofar as such powers 
relate to the functions vested in the 
Licensing Authority by the regulation 
are hereby delegated to the Licensing 
Authority. 

Signed this 6th day of September 
1978. 

Thomas R. Hughes. 
Administrator, FAS. 
[FR Doc. 78-25571 Filed 9-11-78; 8:45 ami 


[3128-01] 

DEPARTMENT OF ENERGY 
[10 CFR Port 10041 
FREEDOM OF INFORMATION 
Proposed Rules 

AGENCY: Department of Energy. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: These regulations would 
prescribe the procedures to be fol¬ 
lowed and the substantive principles 
to be applied by the Department of 
Energy in the processing of freedom of 
Information Act requests. They repre¬ 
sent the Department’s implementation 
of its responsibilities under the Free¬ 
dom of Information Act. 5 U.S.C. 552. 

DATE: Comments by October 12, 1978. 

ADDRESS: Written comments should 
be directed to the following address: 
U.S. Department of Energy, Public 
Hearing Management, 2000 M Street 
NW., Room 2313, Box VP. Washing¬ 
ton, D.C. 20461. 

FOR FURTHER INFORMATION 
CONTACT: 

Milton Jordan. Office of Administra¬ 
tive Services, Room 2109, 12th and 
Pennsylvania Avenue NW., Washing¬ 
ton, D.C. 20461, 202-566-6964. 
William D. Luck, Office of General 
Counsel, Room 6144, 12th and Penn¬ 
sylvania Avenue NW., Washington, 
D.C. 20461, 202-566-9296. 

John Treanor, Office of Administra¬ 
tive Services, Room 2121, 12th and 
Pennsylvania Avenue NW., Washing¬ 
ton. D.C. 20461, 202-566-9840. 

SUPPLEMENTARY INFORMATION: 

I. Background. 

II. Discussion. 

III. Revocations. 

IV. Other procedural considerations. 

V. Comments. 

I. Background 

The Department of Energy (DOE) 
was established by the Department of 
Energy Organization Act (Pub. L. 95- 
91) (the Act), which became effective 
on October 1, 1977, pursuant to Execu¬ 
tive Order 12009, dated September 13, 
1977 (42 FR 46267, Sept. 15, 1977). The 
Act transfers to and vests in the DOE 
the functions of the former Federal 
Energy Administration (FEA), the 
former Energy Research and Develop¬ 


ment Administration (ERDA), the 
former Federal Power Commission 
(FPC), and specified functions of sev¬ 
eral other agencies. These proposed 
regulations represent a consolidation, 
with some procedural adaptation, of 
the Freedom of Information Act 
(FOIA) regulations previously fol¬ 
lowed by the FEA and ERDA. These 
regulations would apply to all Free¬ 
dom of Information requests ad¬ 
dressed to the Department except 
they would specifically exclude the 
Federal Energy Regulatory Commis¬ 
sion (FERC). The FERC will establish 
and publish separate regulations to 
apply to that independent collegial 
body. 

II. Discussion 

These regulations would establish 
policies and procedures that decentral¬ 
ize the administration of the Depart¬ 
ment's FOIA program, and vest cer¬ 
tain threshold decisions and adminis¬ 
trative responsibilities in the Director 
of Administration. The Director of Ad¬ 
ministration, through designated free¬ 
dom of information officers, would be 
responsible for the initial processing 
of requests, including the identifica¬ 
tion of the office or offices within the 
Department that have custody of rec¬ 
ords likely to be responsive to the re¬ 
quest. The freedom of information of¬ 
ficer would do the following: Make de¬ 
cisions pertaining to the validity of 
the requests under these regulations, 
as well as decisions pertaining to the 
payment of fees. Identification, collec¬ 
tion, and review of records to deter¬ 
mine releasability, as well as prepara¬ 
tion of responses to requests, are 
placed within the responsibility and 
authority of the authorizing official in 
the programamtic office or offices 
having the record. 

Appeals of initial decisions, whether 
from the headquarters or any field 
office, would continue to be directed 
only to the Department headquarters 
(to the division of FOI and Privacy 
Acts Activities). Authority to make de¬ 
terminations on appeals would be 
vested in the Office of Hearings and 
Appeals. 

The Freedom of Information Act de¬ 
fines the substantive limits within 
which Federal agencies administer 
their FOIA programs. These substan¬ 
tive provisions (pertaining, for exam¬ 
ple, to time limitations for response, 
the elements of a proper request, the 
provision for fees and fee waivers, and 
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provisions exempting information 
from disclosure) are reflected in these 
proposed regulations and, in most 
practical respects, represent a continu¬ 
ation of parallel provisions appearing 
in the regulations of the Department’s 
predecessor agencies. The proposed 
regulations, however, include addition¬ 
al guidance pertaining to several as¬ 
pects of the POIA program. First: 
Since the functions transferred to the 
Department from the former ERDA 
include security and classification re¬ 
sponsibilities under the Atomic 
Energy Act of 1954, the proposed regu¬ 
lations include detailed provisions for 
the processing of requests involving 
classified information. Responses to 
all such requests would be processed 
only with the consultation and concur¬ 
rence of the Director of the Office of 
Classification. 

Second: The proposed regulations 
address in some detail the Depart¬ 
ment’s policy pertaining to the waiver 
of fees. Section 1004.9 would provide 
for waiver of fees where the service to 
be performed will be of benefit pri¬ 
marily to the public as opposed to the 
requester, and lists several possible 
factors that may be considered by the 
Freedom of Information Officer in . 
making this determination. 

Third: The proposed regulations ad¬ 
dress the matter of the Department’s 
handling of private business and for¬ 
eign government proprietary informa¬ 
tion. Section 1004.11 would provide 
that documents submitted to the De¬ 
partment in connection with identified 
regulatory matters are to be handled 
in a manner consistent with proce¬ 
dures followed by the former FEA in 
administering these programs. This in¬ 
cludes prior notice to the submitting 
party of the DOE intention to release 
material determined to be nonexempt. 
For other records submitted to the De¬ 
partment that may be considered as 
protected from disclosure as private 
business records, these proposed regu¬ 
lations also provide for notification, 
prior to any intended disclosure, to 
the person who submitted the infor¬ 
mation. Section 1004.11 also sets forth 
several criteria to be followed by the 
Department in evaluating private busi¬ 
ness and foreign government informa¬ 
tion to determine whether it is exempt 
from disclosure pursuant to the FOIA. 

III. Revocations 

These regulations would supersede 
Freedom of Information regulations 
for the former ERDA (10 CFR Part 
709) and the former FEA (10 CFR 
Part 202). Therefore, pursuant to the 
authority vested in the Secretary of 
the DOE by sections 644 and 705 of 
the DOE Organization Act (42 U.S.C. 
7254 and 7295), the above cited regula¬ 
tions are to be revoked. 


IV. Other Procedural 
Considerations 

As these proposed regulations do not 
affect the quality of the environment, 
the provisions of section 7(c)(1) of the 
Federal Energy Administration Act of 
1974 (Pub. L. 93-275), as amended, 
have been determined to be inapplica¬ 
ble. Additionally, the DOE has deter¬ 
mined that this document does not 
contain a major proposal requiring 
preparation of a regulatory analysis 
under Executive Order 12044. 

V. Comments 

To the extent that section 501 of the 
DOE Organization Act <42 U.S.C. 
7191) is applicable to these regula¬ 
tions, it has been determined that no 
substantial issue of fact or law exists 
and that these regulations are unlike¬ 
ly to have a substantial impact on the 
Nation’s economy or large numbers of 
individuals or businesses. Therefore, 
these regulations are to be promulgat¬ 
ed in accordance with section 553 of 
Title 5, United States Code. Written 
comments should be directed to: U.S. 
Department of Energy. Public Hearing 
Management, 2000 M Street NW., 
Room 2313, Box VP, Washington, D.C. 
20461. 

Comments should be identified on 
the outside envelope and on the docu¬ 
ments with the designation “Freedom 
of Information Act Regulations.’’ Ten 
copies should be submitted. Any infor¬ 
mation or data considered by the 
person furnishing it to be confidential 
must be so identified and submitted in 
writing, one copy only. The DOE re¬ 
serves the right to determine the con¬ 
fidential status of the information or 
data and tp treat it according to its de¬ 
termination. Comments should be pro¬ 
vided by October 12, 1978. Comments 
received will be available for public in¬ 
spection in the DOE Reading Room, 
20 Massachusetts Avenue NW.. be¬ 
tween the hours of 8:30 a.m. and 5 
p.m., Monday through Friday. 

(Department of Energy Organization Act. 
Pub. L. 95-91, Executive Order 12009. 42 FR 
46267. Freedom of Information Act, Pub. L. 
89-487, as amended by Pub. L. 93-502 and 
Pub. L. 94-409) 

Issued in Washington, D.C.. on Sep¬ 
tember 6, 1978. 

William S. Heffelfinger. 
Director of Administration. 

In consideration of the foregoing, it 
is proposed to amend 10 CFR to add a 
new part 1004 to read as set forth 
below. 

PART 1004—FREEDOM OF 
INFORMATION 

Sec. 

1004.1 Purpose and scope. 

1004.2 Definitions. 

1004.3 Public reading facilities. 

1004.4 Elements of a request. 

1004.5 Processing requests for records. 


1004.6 Requests for classified records. 

1004.7 Responses by authorizing officials: 
Form and content. 

1004.8 Appeals from initial denials. 

1004.9 Fees for provision of records. 

1004.10 Exemptions. 

1004.11 Handling of proprietary Informa¬ 
tion of a private business, foreign gov¬ 
ernment, or an international organiza¬ 
tion. 

1004.12 Computation of time. 

Authority: Department of Energy Orga¬ 
nization Act. Pub. L. 95-91, E.O. 12009, 42 
FR 46267; Freedom of Information Act, 
Pub. L. 89-487 as amended by Pub. L. 93-502 
and Pub. L. 94-409. 

§ 1004.1 Purpose and scope. 

This part contains the regulations of 
the Department of Energy (DOE) im¬ 
plementing 5 U.S.C. 552, Pub. L. 89- 
487. as amended by Pub. L. 93-502. 88 
Stat. 1561, and by Pub. L. 94-409. 90 
Stat. 1241. The regulations of this part 
provide information concerning the 
procedures by which records may be 
obtained from all offices within the 
DOE, excluding the Federal Energy 
Regulatory Commission (FERC). Rec¬ 
ords of the DOE made available pursu¬ 
ant to the requirements of 5 U.S.C. 
552 shall be furnished to members of 
the public as prescribed by this part. 
Officers and employees of the DOE 
may furnish to the public, informally 
and without compliance with proce¬ 
dures prescribed herein, information 
and records of types which were fur¬ 
nished customarily in the regular per¬ 
formance of their duties to the public 
by the predecessor agencies to the 
DOE. Persons seeking information or 
records of the DOE may find it useful 
to consult with a DOE freedom of in¬ 
formation officer before invoking the 
formal procedures set out below. To 
the extent permitted by other laws, 
the DOE will make available records 
which it is authorized to withhold 
under 5 U.S.C. 552 unless it deter¬ 
mines that such disclosure is not in 
the public interest. 

§ 1004.2 Definitions. 

As used in this part: 

(a) “Appeal Authority’’ means the 
Office of Hearings and Appeals. 

(b) “Authorizing or Denying Offi¬ 
cial” means that DOE officer or em¬ 
ployee, as identified by the Director¬ 
ate of Administration by separate di¬ 
rective, having custody of or responsi¬ 
bility for records requested under 5 
U.S.C. 552. The term refers in DOE 
headquarters to officials who report 
directly to a secretarial officer. In the 
field, the term refers to the head of a 
field location identified in § 1004.2(d) 
or the head of a field office which re¬ 
ports through one of these locations. 

(c) “Department” or “Department of 
Energy (DOE)’’ means all organiza¬ 
tional entities which are a part of the 
executive department created by Title 
II of the DOE Organization Act, Pub. 
L. 95-91. This specifically excludes the 
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Federal Energy Regulatory Commis¬ 
sion CFERC). 

(d) “Field Offices*’ means each of 
the following DOE components: 

(1) Regional enforcement offices of 
the Economic Regulatory Administra¬ 
tion: 

(2) Regional representatives of the 
Secretary; 

(3) Operations offices; 

(4) Power marketing administra¬ 
tions; 

(5) Energy research centers; and 

(6) Any other operational compo¬ 
nent of the DOE not physically locat¬ 
ed at the DOE headquarters as de¬ 
fined in paragraph (g) of this section. 

<e) “Freedom of Information Offi¬ 
cer” means the person designated to 
administer the Freedom of Informa¬ 
tion Act at the following DOE loca¬ 
tions: 

(1) Alaska Power Administration, P.O. 
Box 50, Juneau, Alaska 8S801. 

(2) Albuquerque Operations Office, P.O. 
Box 5400, Albuquerque, N.Mex 87115. 

(3) Bartlesville Energy Research Center, 
P.O. Box 1398, Bartlescille, Okla. 74003. 

(4) Bonneville Power Administration. P.O. 
Box 3821, Portland, Oreg. 97268. 

(5) Chicago Operations Office, 9800 South 
Cass Avenue, Argonne, Ill. 60439. 

(6) Grand Forks Energy Research Center, 
P.O. Box 8213, University Station. Grand 
Forks, N. Dak. 58201. 

(7) Headquarters, Department of Energy. 
Washington, D.C. 20545. 

(8) Idaho Operations Office. 550 2d Street, 
Idaho Falls, Idaho 83401. 

(9) Laramie Energy Research Center. P.O. 
Box 3395, University Station, Laramie, Wyo. 
82070. 

(10) Morgantown Energy Research 
Center, P.O. Box 880, Morgantown, W. Va. 
26505. 

(11) Nevada Operations Office. P.O. Box 
14100, Las Vegas, Nev. 89114. 

(12) Oak Ridge Operations Office. P.O. 
Box E. Oak Ridge. Tenn. 37830. 

(13) Pittsburgh Energy Research Center, 
4800 Forbes Avenue, Pittsburgh, Pa. 15213. 

(14) Region I, Analex Building, Room 700, 
150 Causeway Street. Boston, Mass. 02114. 

(15) Region II, 26 Federal Plaza, Room 
3206. New York, N.Y. 10007. 

(16) Region III, 1421 Cherry Street, 10th 
Floor. Philadelphia, Pa. 19102. 

(17) Region IV. 1655 Peachtree Street NE.. 
8th floor. Atlanta, Ga. 30309. 

(18) Region V, 175 West Jackson Boule¬ 
vard, Room A-333, Chicago, Ill. 60604. 

(19) Region VI. P.O. Box 35228. 2626 West 
Mockingbird Lane, Dallas, Tex. 75235. 

(20) Region VII, Twelve Grand Building, 
1150 Grand Avenue. Kansas City, Mo. 
64106. 

(21) Region VHI, P.O. Box 26247, Belmar 
Branch, 1075 South Yukon Street, Lake- 
wood, Colo. 80226. 

(22) Region IX. Ill Pine Street, 3d floor. 
San Francisco. Calif. 94111. 

(23) Region X. 1992 Federal Building. 915 
Second Avenue. Seattle, Wash. 98174. 

(24) Richland Operations Office, P.O. Box 
550. Richland, Wash. 99352. 

(25) San Francisco Operations Office. 1333 
Broadway. Wells Fargo Building, Oakland, 
Calif. 94616. 


(26) Savannah River Operations Office. 
P.O. Box A, Aiken, S.C. 29801. 

(27) Southeastern Power Administration. 
Elberton. Ga. 30635. 

(28) Southwestern Power Administration. 
P.O. Drawer 619, Tulsa, Okla. 74101. 

(29) Western Area Power Administration. 
P.O. Box 3402, Golden, Colo. 80401, 

(f) “General Counsel” means the 
General Counsel provided for in sec¬ 
tion 202(b) of the DOE Organization 
Act, or any DOE attorney designated 
as having responsibility for counseling 
the Department on Freedom of Infor¬ 
mation Act matters. 

(g) “Headquarters” means all DOE 
facilities functioning within the Wash¬ 
ington metropolitan area except 
FERC. 

(h) “Office” means any administra¬ 
tive or operating unit of the DOE, in¬ 
cluding those in field offices. 

(i) “Secretarial Officer” means the 
DOE Secretary; the Deputy Secretary; 
the Under Secretary; Assistant Secre¬ 
taries; the Administrators of the 
Energy Information Administration 
and the Economic Regulatory Admin¬ 
istration; the Inspector General; the 
General Counsel; the Director, Office 
of Hearings and Appeals; the Director, 
Office of Energy Research; the Direc- . 
tor of Administration; the Director of 
Procurement and Contracts Manage¬ 
ment; and the Controller. 

§ 1904.3 Public reading facilities. 

(a) The DOE headquarters will 
maintain, in public reading facilities, 
the materials which are required by 5 
U.S.C. 552(a)(2) to be made available 
for public inspection and copying. The 
principal public reading facility will be 
located at the DOE Energy Library, 
1000 Independence Avenue SW., 
Washington, D.C. 

(b) Each of the designated field of¬ 
fices will maintain in public reading 
facilities certain materials maintained 
in the headquarters facility and other 
materials associated with the particu¬ 
lar field offices. 

(c) Each of these public reading fa¬ 
cilities will maintain and make availa¬ 
ble for public inspections and copying 
current indices of the materials at 
that facility which are required to be 
indexed by 5 U.S.C. 552(a)(2). 

§ 1004.4 Elements of a request. 

(a) Addressed to the freedom of infor¬ 
mation officer. A request for a record 
of the DOE which is not customarily 
made available and which is not avail¬ 
able in a public reading facility as de¬ 
scribed in § 1004.3 shall be addressed 
to the appropriate headquarters or 
field freedom of information officer. 
Department of Energy, at a location 
listed in § 1004.2(e) and both the enve¬ 
lope and the letter shall be clearly 
marked “Freedom of Information Re¬ 
quest.*’ Except as provided in 


§ 1004.9(c), a request which is so ad¬ 
dressed and marked will be considered 
to be received by the DOE for pur¬ 
poses of 5 U.S.C. 552(a)(6) upon re¬ 
ceipt by the freedom of information 
officer. A request under 5 U.S.C. 552 
which is not so addressed and marked 
also shall be considered to be received 
upon actual receipt by the appropriate 
freedom of information officer. Re¬ 
quests delivered after regular business 
hours of the freedom of information 
officer are deemed received on the 
next regular business day. 

(b) Request should be in writing and 
for reasonably described records. A re¬ 
quest for access to records should be 
submitted in writing and should rea¬ 
sonably describe the records requested 
to enable DOE personnel to locate 
them with a reasonable amount of 
effort. Where possible, specific infor¬ 
mation regarding dates, titles, file des¬ 
ignations, and other information 
which may help identify the records 
should be supplied by the requester, 
including the names and titles of any 
DOE officers or employees who have 
been contacted regarding the request 
prior to filing a written request. If the 
request relates to a matter in pending 
litigation, the court and its location 
should be identified to aid in locating 
the documents. If the records are 
known to be in a field office of the 
DOE, the request should so state and 
should identify the field office con¬ 
cerned. 

(c) Categorical requests.—il) Must 
meet reasonably described records re¬ 
quirement. A request for all records 
falling within a reasonably specific 
category shall be regarded as conform¬ 
ing to the statutory requirement that 
records be reasonably described if it 
can reasonably be determined which 
particular records are sought in the re¬ 
quest. The request must enable the 
DOE to identify and locate the records 
sought by a process that is not unrea¬ 
sonably burdensome or disruptive of 
DOE operations. 

(2) Assistance in reformulating non- 
conforming request If it is determined 
that a request does not reasonably de¬ 
scribe the records sought, as specified 
in subparagraph (1) of this paragraph, 
the response shall specify the reasons 
why the request failed to meet the re¬ 
quirements of subparagraph (1) of this 
paragraph and shall extend to the re¬ 
quester an opportunity to confer with 
knowledgeable DOE personnel in an 
attempt to restate the request or 
reduce the request to manageable pro¬ 
portions by reformulation and by 
agreeing on an orderly procedure for 
the production of the records. If a re¬ 
sponse is given by DOE stating that 
additional information is needed from 
the requester to render records reason¬ 
ably described, any reformulated re¬ 
quest submitted by the requester shall 
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be treated as an initial request for pur¬ 
poses of time for DOE response. 

(d) Nonexistent records. (1) 5 U.S.C. 
552 does not require the compilation 
or creation of a record for the purpose 
of satisfying a request for records. If a 
requested record is known to have 
been destroyed or otherwise disposed 
of, or if no such record was ever 
known to exist, the requester shall be 
so notified. ' 

(2) 5 U.S.C. 552 does not require the 
DOE to honor a request for a record 
not yet in existence, even where such 
a document may be expected to come 
into existence at a later time. 

(e) Assurance of willingness to pay 
fees. A request shall include assur¬ 
ances to pay: (1) whatever fees will be 
assessed in accordance with § 1004.9 of 
this part, or (2) those fees not exceed¬ 
ing some specified dollar amount, or 
shall otherwise address the issue of 
fees in accordance with § 1004.9. No re¬ 
quest shall be deemed to have been re¬ 
ceived until the DOE has received 
either a reasonable deposit or some 
other assurance of willingness to bear 
fees anticipated to be associated with 
the processing of the request. 

(f) Requests for records or informa¬ 
tion of other agencies. (1) Some of the 
records in the files of the DOE have 
been obtained from other Federal 
agencies or contain information ob¬ 
tained from other Federal agencies. 

(2) Where an entire document origi¬ 
nated in another Federal agency, the 
authorizing official will refer the re¬ 
quest to the originating agency and so 
inform the requester. A requester who 
does not object to the referral within 5 
days will be deemed to have consent¬ 
ed. 

(3) Requests for DOE records con¬ 
taining information received from an¬ 
other agency, or records prepared 
jointly by DOE and other agencies, 
will be treated as requests for DOE 
records except that coordination will 
be effected by the authorizing official 
with the appropriate official of the 
other agency. Such coordination will 
be done on an expedited basis, for the 
purpose of determining whether the 
other agency official wishes to deny 
the request and obtaining the certifi¬ 
cation, signature, and identity of the 
other agency's responsible official. 
The notice of determination to the re¬ 
quester, in the event part of all of the 
record is recommended for denial by 
the other agency, shall cite the other 
agency denial official, as well as the 
appropriate DOE denying official is a 
denial by DOE is also involved. 

(4) For purposes of this section and 
§ 1004.5, the FERC shall be considered 
an agency other than the DOE. 

§ 1004.5 Processing requests for records. 

(a) Freedom of information officers 
shall be responsible for processing 


written requests for records submitted 
pursuant to this part. Upon receiving 
such a request, the freedom of infor¬ 
mation officer shall, except as pro¬ 
vided in paragraph (c) of this section, 
ascertain which authorizing official or 
officials have responsibility for, custo¬ 
dy of, or concern with the records re¬ 
quested. The freedom of information 
officer shall review the request, con¬ 
sulting with the authorizing official(s) 
where appropriate, to determine its 
compliance with § 1004.4. Where a re¬ 
quest complies with § 1004.4, the free¬ 
dom of information officer shall for¬ 
ward the request to the authorizing 
official for action and acknowledge re¬ 
ceipt of the request to the requester. 

(b) The authorizing official shall 
promptly identify and review the rec¬ 
ords encompassed by the request (or, 
where the requested material consists 
of multiple submissions of identical 
items, representative samples of such 
items). The authorizing official shall 
prepare a written response either: (1) 
granting the request, (2) denying the 
request. (3) granting it in part and 
denying it in part, or (4) replying with 
a response stating that the request has 
been referred to another agency under 
§ 1004.4(f) or § 1004.6(e). 

(c) Where a request involves records 
which are in the custody of or the con¬ 
cern or more than one authorizing of¬ 
ficial, the freedom of information offi¬ 
cer shall identify all authorizing offi¬ 
cial and forward the request to the au¬ 
thorizing official that can reasonably 
be expected to have custody of the 
majority of the responsive records. 
This authorizing official shall prepare 
a DOE response to the request consist¬ 
ent writh paragraph (b) of this section, 
which shall identify any other autho¬ 
rizing official or officials having re¬ 
sponsibility for the denial of records. 

(d) Time for processing requests. (1) 
Action pursuant to paragraph (b) of 
this section shall be taken within 10 
working days of receipt of a request 
for DOE records (“receipt" is defined 
in § 1004.4(a)), except that if unusual 
circumstances require an extension of 
time before a decision on a request can 
be reached, and the person requesting 
records is promptly informed in writ¬ 
ing by the authorizing official, setting 
forth the reasons for such extension 
and the date on which a determina¬ 
tion is expected to be dispatched, then 
the authorizing official may take an 
extension not to exceed 10 working 
days. 

(2) for purposes of this section and 
§ 1004.8(b), the term “unusual circum¬ 
stances" means: 

(i) The need to search for and collect 
the requested records from field facili¬ 
ties or other establishments that are 
separate from the offices processing 
the request; 


(ii) The need to search for. collect 
and appropriately examine a volumi¬ 
nous amount of separate and distinct 
records which are demanded in a 
single request; or 

(iii) The need for consultation, 
which shall be conducted with all 
practicable speed, with another agency 
having a substantial interest in the de¬ 
termination of the request or among 
two or more components of the de¬ 
partment having substantial subject- 
matter interest therein. 

(3) The requester must be promptly 
notified in writing of the extension, 
the reasons for the extension, and the 
date on which a determination is ex¬ 
pected to be dispatched. 

(4) If no determination has been dis¬ 
patched at the end of the 10-day 
period, or the last extension thereof, 
the requester may deem to have ex¬ 
hausted his administrative remedies, 
giving rise to a right of review in a dis¬ 
trict court* of the United States as 
specified in 5 U.S.C. 552(a)(4). When 
no determination can be dispatched 
within the applicable time limit, the 
responsible authorizing official shall 
nevertheless continue to process the 
request; on expiration of the time 
limit he shall inform the requester of 
the reason for the delay, of the date 
on which a determination may be ex¬ 
pected to be dispatched, and of his 
right to seek remedy through the 
courts; and he may ask the requester 
to forego such action until a determi¬ 
nation is made. 

(5) Nothing in this part shall pre¬ 
clude the authorizing official and a re¬ 
quester from agreeing to an extension 
of time for the initial determination 
on a request. Any such agreement 
shall be confirmed in writing and shall 
clearly specify the total time agreed 
upon for the initial determination. 

§ 1004.6 Requests for classified records. 

(a) All requests for classified records 
shall be subject to the provisions of 
this part with the special qualifica¬ 
tions noted below. 

(b) All requests for records made in 
accordance with this part, except 
those requests for access to classified 
records which are made specifically 
pursuant to the mandatory review pro¬ 
visions of Executive Order 11652 or 
any successor thereto, shall be auto¬ 
matically considered a Freedom of In¬ 
formation Act request under this part. 

(c) Concurrence of the Director of 
Classification shall be required on all 
responses involving requests for classi¬ 
fied records. The Director of Classifi¬ 
cation shall be informed of the request 
by the freedom of information officer 
and the authorizing official to whom 
the action is assigned and shall advise 
the office originating the records, or 
having cognizance or responsibility for 
the records, and consult with such 
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office or offices prior to making a de¬ 
termination under this section. 

(d) The written notice of a determi¬ 
nation to deny records, or portions of 
records, which contain both classified 
material and other exempt material, 
shall be concurred in by the Director 
of Classification who shall be the den¬ 
ying official for the classified portion 
of such records in accordance with 
§§ 1004.5(c) and 1004.7(b)(2). If other 
DOE officials or. appropriate officials 
of other agencies are responsible for 
denying any portion of the record, 
their names and titles or positions 
shall be listed in the notice of denial 
in accordance with §§ 1004.5(c) and 
1004.7(b)(2) and it shall be clearly in¬ 
dicated what portion or portions they 
were responsible for denying. 

(e) Requests for DOE records con¬ 
taining classified information received 
from another agency, and requests for 
classified documents originating in an¬ 
other Federal agency, shall be coordi¬ 
nated with or referred to the other 
agency consistent with the provisions 
of § 1004.4(f). Coordination or referral 
of information or documents subject 
to this section shall be effected by the 
Director of Classification (in consulta¬ 
tion with the authorizing official) with 
the appropriate official of the other 
agency. 

§ 1004.7 Response by authorizing officials: 

Form and content. 

(a) Form of grant When a requested 
record has been identified and will be 
made available, and where applicable 
fees are $25 or less or where it has 
been determined that the payment of 
applicable fees should be waived, the 
records shall be made available 
promptly. Where the applicable fees 
are in excess of $25, the records shall 
not be made available until all charges 
are paid in full. 

(b) Form of denial A reply denying 
a request for a record shall be in writ¬ 
ing and shall be sent certified or regis¬ 
tered mail, return receipt requested. It 
shall be signed by the authorizing offi¬ 
cial pursuant to § 1004.5 (b) or (c) and 
shall include: 

(1) Reason for denial. A statement of 
the reason for denial, containing as 
applicable: ^ 

(i) Exemption category. A reference 
to the specific exemption under the 
Freedom of Information Act authoriz¬ 
ing the withholding of the record, and 
to the extent consistent with the pur¬ 
poses of the exemption, a brief expla¬ 
nation of how the exemption applies 
to the record withheld, and a state¬ 
ment of why a discretionary release is 
not appropriate. 

(ii) Notification that record cannot 
be located or does not exist If a re¬ 
quested record is known to have been 
destroyed or otherwise disposed of, or 
if no such record was ever known to 


exist, the requester shall be so noti¬ 
fied. 

(2) Persons responsible for denial. A 
statement setting forth the name and 
the title or position of each denying 
official and identifying the portion of 
the denial for which each denying of¬ 
ficial is responsible. 

(3) Segregation of nonexempt mate¬ 
rial. A statement of notation address¬ 
ing the issue of whether there is any 
segregable nonexempt material in the 
documents or portions thereof identi¬ 
fied as being denied. 

(4) Administrative appeal and judi¬ 
cial review . A statement that the 
denial may be appealed within 30 cal¬ 
endar days to the Office of Hearings 
and Appeals, and that judicial review 
will be thereafter available either in 
the district in which the requester re¬ 
sides or has a principal place of busi¬ 
ness or in which the records are situ¬ 
ated or in the District of Columbia. 

§ 1004.8 Appeals from initial denials. 

(a) Appeal to Office of Hearings and 
Appeals. When the authorizing official 
has denied a request for records in 
whole or in part or has responded that 
there are no documents responsive to 
the request, consistent with 
§ 1004.4(d)(1), or when the freedom of 
information officer has denied a re¬ 
quest for waiver of fees consistent 
with § 1004.9, the requester may, 
within 30 calendar days of its receipt, 
appeal the determination to the Office 
of Hearings and Appeals. 

(b) Elements of appeals . The appeal 
shall be in writing, addressed to the 
headquarters freedom of information 
officer, and both the envelope and 
letter shall be clearly marked “Free¬ 
dom of Information Appeal." The 
appeal should contain a concise state¬ 
ment of grounds upon which it is 
brought and a description of the relief 
sought. It should also include a discus¬ 
sion of all relevant authorities, includ¬ 
ing, but not limited to, DOE (and 
predecessor agency) rulings, regula¬ 
tions, interpretations and decisions on 
appeals and any judicial determina¬ 
tions being relied upon to support the 
appeal. A copy of the letter that is the 
subject of the appeal shall be submit¬ 
ted with the appeal. 

(c) Receipt of appeal Upon receiving 
an appeal, the headquarters freedom 
of information officer shall forward 
the appeal to the appeal authority. An 
appeal will be considered to be re¬ 
ceived for purposes of 5 U.S.C. 
552(a)(6) upon receipt by the appeal 
authority. 

(d) Action within 20 working days. 
(1) The appeal authority shall act 
upon the appeal within 20 working 
days of its receipt, and more rapidly if 
practicable, except that if unusual cir¬ 
cumstances (as defined in 
§ 1004.5(d)(2) require an extension of 


time before a decision on a request can 
be reached, the appeal authority may 
extend the time for final action for an 
additional 10 working days less the 
number of days of any statutory ex¬ 
tension w’hich may have been taken by 
the authorizing official during the 
period of initial determination. 

(2) The requester must be promptly 
notified in writing of the extension, 
setting forth the reasons for the ex¬ 
tension, and the date on which a de¬ 
termination is expected to be dis¬ 
patched. 

(3) If no determination on the 
appeal has been dispatched at the end 
of the 20-day period or the last exten¬ 
sion thereof, the requester is deemed 
to have exhausted his administrative 
remedies, giving rise to a right of 
review in a district court of the United 
States as specified in 5 U.S.C. 
552(a)(4). When no determination can 
be dispatched within the applicable 
time limit, the appeal will nevertheless 
continue to be processed: on expira¬ 
tion of the time limit the requester 
shall be informed of the reason for the 
delay, of the date on which a determi¬ 
nation may be expected to be dis¬ 
patched, and of his right to seek judi¬ 
cial review in the U.S. district court in 
the district in which he resides or has 
his principal place of business, the dis¬ 
trict in which the records are situated, 
or the District of Columbia. The re¬ 
quester may be asked to forego judi¬ 
cial review until determination of the 
appeal. 

(4) Nothing in this part shall pre¬ 
clude the appeal authority and a re¬ 
quester from agreeing to an extension 

.of time for the decision on an appeal. 
Any such agreement shall be con¬ 
firmed in WTiting and shall clearly 
specify the total time agreed upon for 
the appeal decision. 

(e) Form of action on appeal. The 
appeal authority’s action on an appeal 
shall be in writing, and shall set forth 
his name and title. A denial in whole 
or in part of a request on appeal shall 
set forth the exemptions relied on, a 
brief explanation consistent with the 
purpose of the exemption of how the 
exemption applies to the records with¬ 
held, and the reasons for asserting it 
and a statement of why a discretion 
ary release is not appropriate. It shall 
also contain a statement that it consti¬ 
tutes final agency action on the re¬ 
quest and that judicial review will be 
available either in the district in 
which the requester resides or has a 
principal place of business or in which 
the records are situated or in the Dis¬ 
trict of Columbia. Documents deter¬ 
mined by the appeal authority to be 
documents subject to release shall be 
made promptly available to the re¬ 
quester upon payment of any applica¬ 
ble fees. 
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(f) Classified records. The Secretary 
of Energy or his designee will make 
the final determination concerning ap¬ 
peals involving classified records. 

§ 1004.9 Fees for provision of records. 

(a) When charged. User fees pursu¬ 
ant to 5 U.S.C. 552, as amended, and 
31 U.S.C. 483a, shall be charged ac¬ 
cording to the schedule contained in 
paragraph (b) of this section for ser¬ 
vices rendered in responding to re¬ 
quests for DOE records under this 
subpart, unless the freedom of infor¬ 
mation officer determines, in conform¬ 
ity with the provisions of 5 U.S.C. 552, 
as amended, and 31 U.S.C. 483a, that 
waiver of payment of such charges, or 
a portion thereof, is in the public in¬ 
terest. 

(1) Such a determination shall ordi¬ 
narily not be made unless the service 
to be performed will be of benefit pri¬ 
marily to the public as opposed to the 
requester. In making this determina¬ 
tion, the freedom of information offi¬ 
cer, in consultation with the authoriz¬ 
ing official, may consider several fac¬ 
tors, including, but not necessarily lim¬ 
ited to, the following: 

(1) The current public interest in 
subject matter to which the docu¬ 
ments pertain. 

(ii) The status of the requester as a 
representative of the news media. 

(iii) The status of the requester as a 
representative of a bona fide public in¬ 
terest group. 

(iv) The status of the requester as an 
indigent person. . 

(v) The status of the requester as an 
historian or academician. 

(vi) Whether the requester is en¬ 
gaged in administrative proceedings or 
litigation with the Government. 

(vii) Whether the requester is 
making the request to further purely 
private commercial interests. 

(2) Pees shall not be charged where 
they would amount, in the aggregate, 
for a request or series of related re¬ 
quests. to less than $25. Where fees in 
excess of $25 are to be charged, fees 
will be assessed for the full amount. 

(3) Ordinarily, fees for search shall 
not be charged if the records request¬ 
ed are not found, or if all of the rec¬ 
ords located are withheld as exempt. 
However,Tf the time expended in pro¬ 
cessing the request is substantial, and 
if the requester has been notified of 
the estimated cost pursuant to para¬ 
graph (c) of this section and has been 
specifically advised that it cannot be 
determined in advance whether any 
records will be made available, fees for 
search may be charged. 

<b) Services charged for , and amount 
charged. For the services listed below, 
expended in locating or making availa¬ 
ble records or copies thereof, the fol¬ 
lowing charges shall be assessed: 


(1) Copies. For copies of documents 
(maximum of five (5) copies of any 
one document will be supplied), $0.10 
per copy of each page. 

(2) Certification. For certification of 
true copies, each, $1. 

(3) Clerical searches. Charges will be 
$2.25 for each quarter hour spent by 
clerical personnel in searching for and 
producing a requested record. 

(4) Nonclerical searches. Where a 
search cannot be performed by clerical 
personnel (for example, where the 
task of determining which records fall 
within a request and collecting them 
requires the time of professional or 
managerial personnel), charges for the 
search may be made at a rate in excess 
of the clerical rate; specifically, when 
higher level personnel are required, 
charges will be $4.50 per each one 
quarter hour. 

(5) Examination and related tasks in 
screening records. No charge shall be 
made for time spent in resolving legal 
or policy issues affecting access to rec¬ 
ords of known contents. In addition, 
no charge shall be made for the time 
involved in examining records to de¬ 
termine whether they are exempt 
from mandatory disclosure and should 
be withheld as a matter of policy. 

(6) Computerized records. Fees for 
services in processing requests main¬ 
tained in whole or in part in computer¬ 
ized form shall be in accordance with 
this section so far as practicable. Ser¬ 
vices of personnel in the nature of a 
search will be charged for at rates pre¬ 
scribed in paragraph (b)(4) of this sec¬ 
tion unless the level of personnel in¬ 
volved permits rates in accordance 
with paragaph (bX3) of this section. A 
charge may be made for the computer 
time involved, based upon the actual 
cost to the Government. A charge may 
also be made for any substantial 
amounts of special supplies or materi¬ 
als used to contain, present, or make 
available the output of computers, 
based upon the actual cost to the Gov¬ 
ernment. Nothing in this paragraph 
shall be construed to entitle any 
person, as of right, to any services in 
connection with computerized records, 
other than services to which such 
person may be entitled under 5 U.S.C. 
552 and under the provisions, not in¬ 
cluding this paragraph (b), of this sec¬ 
tion. " 

(7) Other nonpaper records. Fees for 
services in processing requests where 
the records are maintained on micro¬ 
fiche, microfilm, recording tape, or in 
any other nonpaper form, shall be as¬ 
sessed at the actual cost to the Gov¬ 
ernment. 

(8) Transcripts. Transcripts by a re¬ 
porting firm under contract with DOE 
may be purchased directly from the 
reporting firm or DOE at the cost of 
reproduction as provided for in the 
DOE contract with the reporting firm. 


(9) Copyrighted material. Material 
which has been copyrighted will not 
be reproduced in violation of the copy¬ 
right laws. 

(c) Notice of anticipated fees in 
excess of $25. Unless the requester spe¬ 
cifically states that he is willing to pay 
whatever fees are assessed by DOE for 
meeting the request, or. alternatively, 
specifies an amount in excess of $25 
which he is willing to pay and which 
in fact covers the anticipated fees for 
meeting the request, a request that is 
expected to involve assessed fees in 
excess of $25 will not be deemed to 
have been received until the requester 
is advised of the anticipated cost, 
agrees to bear it, and makes any ad¬ 
vance deposit required. Such notifica¬ 
tion shall be made by the freedom of 
information officer consistent with 
§ 1004.4(e). 

§ 1004.10 Exemptions. 

(a) 5 U.S.C. 552 exempts from all of 
its publication and disclosure require¬ 
ments nine categories of records which 
are described in Paragraph (b) of that 
section. These categories include such 
matters as national defense and for¬ 
eign policy information; investigatory 
records; internal procedures and com¬ 
munications; materials exempted from 
disclosure by other statutes; confiden¬ 
tial, commercial, and financial infor¬ 
mation; and matters involving person¬ 
al privacy. 

(b) Specifically, the exemptions in 5 
U.S.C. 552(b) apply to matters that 
are— 

(1) Specifically authorized under cri¬ 
teria established by an Executive 
order to be kept secret in the interests 
of the national defense or foreign 
policy and are in fact properly classi¬ 
fied pursuant to such Executive order. 

(2) Related solely to the internal 
personnel rules and practices of an 
agency; 

(3) Specifically exempted from dis¬ 
closure by statute (other than 5 U.S.C. 
552(b)): Provided, That such statute: 
(i) requires that the matters be with¬ 
held from the public in such a manner 
as to leave no discretion on the issue, 
or (ii) establishes particular criteria 
for withholding or refers to particular 
types of matters to be withheld. Re¬ 
stricted data and formerly restricted 
data under the Atomic Energy Act of 
1954, as amended (42 U.S.C. 2011 et 
seq.), are covered by this exemption; 

(4) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential; 

(5) Interagency or intraagency 
memorandums or letters which would 
not be available by law to a party 
other than an agency in litigation with 
the agency; 

(6) Personnel and medical files and 
similar files the disclosure of which 
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would constitute a clearly unwarrant¬ 
ed invasion of personal privacy; 

(7) Investigatory records compiled 
for law enforcement purposes, but 
only to the extent that the production 
of such records would: (i) Interfere 
with enforcement proceedings, (ii) de¬ 
prive a person of a right to a fair trial 
or an impartial adjudication, (iii) con¬ 
stitute an unwarranted Invasion of 
personal privacy, (iv) disclose the iden¬ 
tity of a confidential source and. in 
the case of a record compiled by a 
criminal law enforcement authority in 
the course of a criminal investigation, 
or by an agency conducting a lawful 
national security intelligence investi¬ 
gation. confidential information fur¬ 
nished only by the confidential source, 
(v) disclose investigative techniques 
and procedures, or (vi) endanger the 
life or physical safety of law enforce¬ 
ment personnel; 

(8) Contained in or related to exami¬ 
nation. operating, or condition reports 
prepared by. on behalf of, or for the 
use of an agency responsible for the 
regulation or supervision of financial 
institutions; or 

(9) Geological and geophysical infor¬ 
mation and data, including maps, con¬ 
cerning wells. 

(c) Any reasonably segregable non¬ 
exempt portion of a record will be pro¬ 
vided to a requester. The DOE will 
delete portions which are exempt 
under the exceptions listed above only 
if it is determined that such deletions 
are required by law or are in the 
public interest. 

§ 1004.11 Handling of proprietary infor¬ 
mation of a private busmens, foreign 
government, or an international orga¬ 
nization. 

(a) Documents submitted to the De¬ 
partment in connection with regula¬ 
tory programs. Regulatory documents 
pertaining to international voluntary 
agreements (pursuant to section 252 of 
the Energy Policy and Conservation 
Act), the mandatory petroleum alloca¬ 
tion. mandatory petroleum pricing, oil 
imports, mandatory Canadian crude 
oil allocation, coal conversion, appli¬ 
ance labeling, and industrial programs 
shall be handled consistent with the 
following: 

(I) If any person submitting a docu¬ 
ment with the DOE claims that some 
or all the information contained in the 
document is exempt from the manda¬ 
tory public disclosure requirements of 
the Freedom of Information Act (5 
U.S.C. 552), is information referred to 
in 18 U.S.C. 1905. or is otherwise 
exempt by law from public disclosure, 
and if such person requests the DOE 
not to disclose such information, such 
person shall submit together with the 
document a second copy of the docu¬ 
ment from which has been deleted the 
information for which such person 


wishes to claim confidential treat¬ 
ment. The person shall indicate in the 
original document that it is confiden¬ 
tial or contains confidential informa¬ 
tion and should submit a statement 
specifying the justification for nondis¬ 
closure of the information for which 
confidential treatment is claimed. If 
the person states that the information 
comes within the exemption in 5 
U.S.C. 552(b)(4) for trade secrets and 
commercial or financial information, 
such person shall include a statement 
specifying why such information is 
privileged or confidential. If the 
person submitting a document does 
not submit a second copy of the docu¬ 
ment with the confidential informa¬ 
tion deleted. DOE may assume that 
there is no objection to public disclo¬ 
sure of the document in its entirety. 

(2) The DOE retains the right to 
make its own determination with 
regard to any claim of confidentiality. 
Notice of the decision by the DOE to 
deny such claim, in whole or in part, 
and an opportunity to respond shall 
ordinarily be given to a person claim¬ 
ing confidentiality of information no 
less than five (5) days prior to its in¬ 
tended public disclosure. 

(b) Notification. Where documents 
submitted to DOE that are not cov¬ 
ered by paragraph (a) of this section, 
come within or might come within ex¬ 
emption 4 of the Freedom of Informa¬ 
tion Act (§ 1004.10(b)(4)). the person 
who submitted the information shall 
be promptly notified and provided an 
opportunity to identify material that 
the person believes is exempt from dis¬ 
closure pursuant to exemption 4. 
Notice of the decision by DOE to deny 
a claim of exemption, in whole or in 
part, and an opportunity to respond 
shall be given to a person claiming 
confidentiality of information no less 
than five (5) days prior to its intended 
public disclosure. 

(c) Criteria for withholding. Except 
as otherwise provided in paragraph (a) 
of this section, criteria to be applied in 
determining whether information is 
exempt from disclosure pursuant to 
exemption 4 of the Freedom of Infor¬ 
mation Act (§ 1004.10(b)(4)) include: 

(1) Whether the information has 
been held in confidence by the person 
to whom it pertains; 

(2) Whether the information is of a 
type customarily held in confidence by 
the person to whom it pertains and 
w'hether there is a reasonable basis 
therefor; 

(3) Whether the information was 
transmitted to and received by the De¬ 
partment in confidence; 

(4) Whether the information is avail¬ 
able in public sources; 

(5) Whether disclosure of the infor¬ 
mation is likely to impair the Govern¬ 
ment’s ability to obtain similar infor¬ 
mation in the future; or 


(6) Whether disclosure of the infor¬ 
mation is likely to cause substantial 
harm to the competitive position of 
the person from whom the informa¬ 
tion was obtained. 

§ 1001.12 Computation of time. 

Except as otherwise noted, in com¬ 
puting any period of time prescribed 
or allowed by this part, the day of the 
event from which the designated 
period of time begins to run is not to 
be included; the last day of the period 
so computed is to be included; and Sat¬ 
urdays. Sundays, and leg^al public holi¬ 
days are excepted. 

[PR Doc. 78-25603 Piled 9-11-78: 8:45 ami 


[6750-1] 

FEDERAL TRADE COMMISSION 
[16 CFR Part 131 

(Pile No. 7223348) 

KAUFMAN AND BROAD, INC., ET AL 

Content Agreement: Extension of Time To File 
Public Comments 

AGENCY: Federal Trade Commission. 

ACTION: Extension of time to file 
public comments. 

SUMMARY: On July 7. 1978 notice of 
the Federal Trade Commission’s provi¬ 
sional acceptance of a consent agree¬ 
ment from Kaufman and Broad, Inc. 
w T as published in the Federal Regis¬ 
ter. 43 FR 29304. The final date on 
which comments on the agreement 
would be accepted was September 5. 
1978. This notice extends the com¬ 
ment period to October 5. 1978. 

DATE: Comments must be received on 
or before October 5, 1978. 

ADDRESS: Comments should be di¬ 
rected to: Office of the Secretary. Fed¬ 
eral Trade Commission, 6th Street and 
Pennsylvania Avenue NW., Washing¬ 
ton. D.C. 

FOR FURTHER INFORMATION 
CONTACT: 

Paul W. Turley. Director, Chicago 
Regional Office, 55 East Monroe 
Street. Suite 1437, Chicago, Ill. 
60603, 312-353-4423. 

SUPPLEMENTARY INFORMATION: 
Pursuant to rule 2.34 of the Commis¬ 
sion’s rules of practice 16 CFR 2.34, in¬ 
terested persons are afforded 60 days 
to comment on the proposed order. In 
this proceeding, the comment period 
was scheduled to end on September 5, 
1978. The Commission has received a 
number of comments from consumers 
that require Privacy Act clearances 
before these comments may be placed 
on the public record. 

The Commission has determined 
that an extension of 30 days is in the 
public interest. Accordingly, all com- 
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merits pursuant to rule 2.34 must be 
filed no later than October 5, 1978. 

By direction of the Commission 
dated September 5. 1978. 

Carol Thomas, 
Secretary. 

IFR Doc. 78-25643 Filed 9-11-78; 8:45 ami 


[6750-01J 

[16 CFR Port 13] 

[File No. 731 00441 

ZAYRE CORP. 

Content Agreement With Analysis To Aid 
Public Comment 

AGENCY: Federal Trade Commission. 

ACTION: Provisional consent agree¬ 
ment. 

SUMMARY: In settlement of alleged 
violations of Federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this provi¬ 
sionally accepted consent agreement, 
among other things, would require a 
Framingham, Mass., discount depart¬ 
ment store chain to cease inducing or 
receiving discriminatory promotional 
allowances, services or facilities from 
its suppliers; and would prohibit the 
firm from boycotting or decreasing its 
purchases from recalcitrant suppliers. 
The company would also be required 
to maintain specified records for a 5- 
year period; and bear all costs of any 
trade show it sponsors, organizes, or 
directs. 

DATE: Comments must be received on 
or before November 9. 1978. 

ADDRESS: Comments should be di¬ 
rected to Office of the Secretary, Fed¬ 
eral Trade Commission, Sixth Street 
and Pennsylvania Avenue NW., Wash¬ 
ington, D.C. 20580. 

FOR FURTHER INFORMATION 
CONTACT: 

William M. Gibson. Director. Boston 
Regional Office, Federal Trade Com¬ 
mission, 150 Causeway Street, Room 
1301, Boston, Mass. 02114, 617-223- 
6621. 

SUPPLEMENTARY INFORMATION: 
Pursuant to section 6(f) of the Federal 
Trade Commission Act. 38 Stat. 721, 15 
U.S.C. 46 and § 2.34 of the Commis¬ 
sion's rules of practice (16 CFR 2.34), 
notice is hereby given that the follow¬ 
ing consent agreement containing a 
consent order to cease and desist and 
an explanation thereof, having been 
filed with and provisionally accepted 
by the Commission, has been placed 
on the public record, together with 
material submitted to the Commission 
that is not exempt from public disclo¬ 
sure^ under the Freedom of Informa¬ 
tion Act, for a period of sixty (60) 


days. Public comment is invited. Such 
comments or views will be considered 
by the Commission and will be availa¬ 
ble for inspection and copying at its 
principal office in accordance with 
§4.9(b)<14) of the Commission's rules 
of practice (16 CFR 4.9<b)(14)). 

Zayre Corp. 

I File No. 731 00441 

AGREEMENT CONTAINING CONSENT ORDER 
TO CEASE AND DESIST 

The Federal Trade Commission 
having initiated an investigation of 
certain acts and practices of Zayre 
Corp., a corporation, hereinafter some¬ 
times referred to as proposed respon¬ 
dent, and it now appearing that Zayre 
Corp. is willing to enter into an agree¬ 
ment containing an order to cease an 
desist from the use of the acts and 
practices being investigated. 

It is hereby agreed by and between 
Zayre Corp., a corporation, by its duly 
authorized officer, and its attorney, 
and counsel for the Federal Trade 
Commission that: 

1. Proposed respondent Zayre Corp. 
is a corporation, organized, existing 
and doing business under and by 
virtue of the laws of the State of Dela¬ 
ware, with its office and principal 
place of business located at 770 Cochi- 
tuate Road, Framingham, Mass. 

2. Proposed respondent admits all 
the jurisdictional facts set forth in the 
draft of complaint here attached. 

3. Proposed respondent w aives: 

(a) Any further procedural steps; 

(b) The requirement that the Com¬ 
mission’s decision contain a statement 
of findings of fact and conclusions of 
law; and 

(c) All rights to seek judicial review 
or otherwise to challenge or contest 
the validity of the order entered pur¬ 
suant to this agreement. 

4. This agreement shall not become 
a part of the official record of the pro¬ 
ceeding unless and until it is accepted 
by the Commission. If this agreement 
is accepted by the Commission, it, to¬ 
gether with the draft of complaint 
contemplated thereby, will be placed 
on the public record for a period of 
sixty (60) days and information in re¬ 
spect thereto publicly released; and 
such acceptance may be withdrawn by 
the Commission if comments or views 
submitted to the Commission disclose 
facts or considerations which indicate 
that the order contained in the agree¬ 
ment is inappropriate, improper, or in¬ 
adequate. 

5. This agreement is for settlement 
purposes only and does not constitute 
an admission by proposed respondent 
that the law has been violated as al¬ 
leged in the draft of complaint here 
attached. 

6. This agreement contemplates 
that, if it is accepted by the Commis¬ 


sion. and if such acceptance is not sub¬ 
sequently withdrawn by the Commis¬ 
sion pursuant to the provisions of 
§2.34 of the Commission s rules, the 
Commission may. without further 
notice to proposed respondent, (1) 
issue its complaint corresponding in 
form and substance with the draft of 
complaint here attached and its deci¬ 
sion containing the following order to 
cease and desist in disposition of the 
proceeding and (2) make information 
public in respect thereto. When so en¬ 
tered. the order to cease and desist 
shall have the same force and effect 
and may be altered, modified, or set 
aside in the same manner and within 
the same time provided by statute for 
other orders. The order shall become 
final upon service. Receipt of the com¬ 
plaint and decision containing the 
agreed-to order at proposed respon¬ 
dent’s address as stated in this agree¬ 
ment shall constitute service. Pro¬ 
posed respondent waives any right it 
may have to any other manner of serv¬ 
ice. The complaint may be used in con¬ 
struing the terms of the order. 

7. No agreement, understanding, rep¬ 
resentation, or interpretation not con¬ 
tained in the order or the agreement 
may be used to vary or contradict the 
terms of the order. 

8. The proposed respondent has read 
the proposed complaint and order con¬ 
templated hereby and understands 
that once the order has been issued, it 
will be required to file one or more 
compliance reports, showing that it 
has fully complied with the order and 
that it may be liable for a civil penalty 
in the amount provided by law for 
each violation of the order after it be¬ 
comes final. 

Order 


It is ordered. That Zayre Corp., a 
corporation, its successors and assigns, 
and its officers, and respondent’s 
agents, representatives, and employ¬ 
ees, directly or through any corpora¬ 
tion, subsidiary, division, or other 
device in connection with the pur¬ 
chase in or affecting commerce, or re¬ 
ceipt of merchandise on consignment 
in or affecting commerce, as “com¬ 
merce” is defined in the Federal Trade 
Commission Act, as amended, of prod¬ 
ucts for resale by the respondent, or in 
connection with any other transaction 
between respondent and its various 
suppliers involving or pertaining to 
the regular business of the respondent 
in purchasing, promoting, advertising, 
distributing, and/or selling: Books, 
phonograph records, photo finishing, 
photo film, photo equipment, fran¬ 
chise cosmetics, candy, health and 
beauty aids, home and office statio¬ 
nery. greeting cards, gift wrap, paper 
goods, party goods, and candles in or 
affecting commerce, as “commerce” is 
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defined in the Federal Trade Commis¬ 
sion Act, as amended, do forthwith 
cease and desist from: 

1. Inducing and receiving, receiving, 
or contracting for the receipt of. any 
promotional allowance, payment, or 
other thing of value, solicited by re¬ 
spondent from any supplier. Including 
any consignor or vendor, as compensa¬ 
tion for or in consideration of any ad¬ 
vertising or promotional service, fur¬ 
nished by or through respondent in 
connection with promotions originat¬ 
ing with or sponsored by respondent, 
and involving the respondent's sale or 
offering for sale of the above-listed 
products, when respondent knows or 
should know that such compensation 
is not affirmatively offered or other¬ 
wise made available by such supplier, 
including any consignor or vendor, on 
proportionally equal terms to all of its 
customers competing with respondent, 
including any customer who purchases 
from any intermediary and competes 
with respondent in the resale of any 
such product of any such supplier. 

2. Inducing and receiving, receiving, 
or contracting for the receipt of, the 
furnishing of any service or facility so¬ 
licited by respondent from any suppli¬ 
er, including any consignor or vendor, 
in connection with promotions origi¬ 
nating with or sponsored by respon¬ 
dent, and involving respondent’s sale 
or offering for sale of the above-listed 
products, when respondent knows or 
should know that such service or fa¬ 
cility is not affirmatively offered or 
otherwise made available by such sup¬ 
plier. including any consignor or 
vendor, on proportionally equal terms 
to all of its customers competing with 
respondent, including any customer 
who purchases from any intermediary 
and competes with respondent in the 
resale of any such product of any such 
supplier. 

3. Eliminating or boycotting or de¬ 
creasing purchases from any supplier 
or suppliers because of such suppliers’ 
refusal to grant any allowance or pay¬ 
ment in connection with the process¬ 
ing, handling, sale, or offering for sale 
of the above-listed products, or refusal 
to furnish any service or facility con¬ 
nected with respondent’s sale or offer¬ 
ing for sale of any such product, when 
respondent knows or should know that 
such allowance, payment, service, or 
facility is not affirmatively offered or 
otherwise made available by such sup¬ 
plier, including any consignor or 
vendor, on proportionally equal terms 
to all of its customers competing with 
respondent, including any customer 
who purchases from any intermediary 
and competes with respondent in the 
resale of any such product of any such 
supplier. 


ir. 

It is further ordered. That respon¬ 
dent shall not organize, direct, or 
sponsor any trade show unless respon¬ 
dent bears the full cost of the operat¬ 
ing expense of any such trade show. 

m. 

It is further ordered, That, for a 
period of five (5) years from the date 
of service upon it of this order, respon¬ 
dent shall establish and maintain at 
its general office in Framingham, 
Mass., a separate file containing each 
offered promotional allow r ance. pay¬ 
ment, or other thing of value, induced 
and received within the meaning of 
paragraph I of this order. The file 
shall be maintained alphabetically, ac¬ 
cording to suppliers, with all offers 
and related materials pertaining to 
each supplier filed chronologically, 
within that supplier’s portion of the 
file, the information shall be main¬ 
tained for the effective period of this 
order. The file shall be made available 
to employees of the Federal trade 
Commission, for inspection and copy¬ 
ing, upon written notice of ten (10) 
calendar days. 

rv. 

It is further ordered. That respon¬ 
dent, within thirty (30) days after the 
date of service upon it of this order, 
shall distribute a copy of this order to 
each of its officers and managers of 
each of its divisions and subsidiaries. 

v. 

It is further ordered. That respon¬ 
dent notify the Commission at least 
thirty (30) days prior to any proposed 
change in the corporate respondent, 
such as dissolution, assignment, or 
sale, resulting in the emergence of a 
successor corporation, the creation or 
dissolution of subsidiaries, or any 
other change in the corporation that 
may affect compliance obligations 
arising out of this order. 

VI. 

It is further ordered, That the re¬ 
spondent herein shall, within sixty 
(60) days after service upon it of this 
order, file with the Commission a 
report, in WTiting, setting forth in 
detail the manner and form in which 
it has complied with this order. 

Zayre Corp. 

[File No. 731 00441 

Analysis of Proposed Consent Order 
to Aid Public Comment 

The Federal Trade Commission has 
accepted an agreement to a proposed 
consent order from Zayre Corp. 
(“Zayre”). The proposed consent order 
and material submitted by Zayre to 


the Commission that is reasonably re¬ 
lated to the merits of the order and is 
not exempt from disclosure under the 
Freedom of Information Act have 
been placed on the public record for 
sixty (60) days for reception of com¬ 
ments by interested persons. Com¬ 
ments received during this period will 
become part of the public record. 
After sixty (60) days, the Commission 
will again review the agreement ahd 
the comments received and will decide 
whether it should withdraw from the 
agreement or make final the agree¬ 
ment’s proposed order. 

The proposed complaint alleges that 
Zayre has knowingly induced and re¬ 
ceived. or received, discriminatory 
allowances and services in connection 
with a trade show which was orga¬ 
nized. directed, and conducted by 
Zayre and w r hich was attended by 
Zayre’s officials and employees. The 
trade show, held in Miami Beach. Fla., 
in July 1972, was not open to the 
public. The proposed complaint fur¬ 
ther alleges that Zayre has threatened 
to eliminate or boycott or decrease 
purchases from, or has eliminated or 
boycotted or decreased purchases 
from, suppliers which refused to par¬ 
ticipate in the aforementioned trade 
show. 

The proposed complaint also alleges 
that Zayre has knowingly solicited and 
induced from a major supplier sub¬ 
stantial sums as discriminatory pay¬ 
ments for services in connection with 
the resale of certain products in the 
regular course of its business during 
the years 1972, 1973, and 1974. 

The proposed consent order prohib¬ 
its Zayre. in connection with the pur¬ 
chase of certain products, from induc¬ 
ing and receiving, receiving or con¬ 
tracting for the receipt of any discrim¬ 
inatory promotional allowance from 
any supplier when Zayre knows or 
should know that such compensation 
is not affirmatively offered by such 
supplier on proportionally equal terms 
to all competing customers. A similar 
proscription is imposed upon inducing 
and receiving discriminatory services 
or facilities solicited by Zayre from 
any supplier. 

Further, Zayre is prohibited from 
boycotting or decreasing purchases 
from any supplie> because the supplier 
refuses to grant any discriminatory 
allowance or payment in connection 
with the processing, handling, sale, or 
offering for sale of the covered prod¬ 
ucts. Zayre also is barred from orga¬ 
nizing, directing, or sponsoring any 
trade show unless it bears the full cost 
of the trade show. 

The order requires proposed re¬ 
spondent to maintain, for a period of 
5 years, a file containing each of¬ 
fered promotional allowance, payment 
or other thiqg of value, induced and 
received within the intent and mean- 
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4. On page 37561, in the second 
column under the heading “SAFETY 
APPURTENANCES" the third and 
new fourth sentences should read: 
“The upgrading should be accom¬ 
plished through a systematic program 
based on priorities. Implementation of 
a R-R-R project should not preempt 
such program priorities by requiring 
low priority improvements to be a part 
of the R-R-R project." 

5. On page 37561, in the third 
column, under the heading “Appendix 
A" the terms “V" and “R" in the basic 
equation should be in lower case let¬ 
ters for consistency with the defini¬ 
tions. Also, change “h" to “r" in the 
definition of radius of curve in feet. 

(Authority: 23 U.S.C. 315; 49 CFR 1.48(b).) 

Issued on: August 31, 1978. 

Lorenzo Casanova, 

Chief Counsel, 

Federal Highway Administration. 

IFR Doc. 78-25572 Plied 9-11-78; 8:45 am) 


[ 1505 - 01 ] 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretory for Neighbor¬ 
hoods, Voluntary Atsoaotions and Consum¬ 
er Protection 

[24 CFR Port 3500] 

[Docket No. R78-568) 

REAL ESTATE SETTLEMENT PROCEDURES ACT 
Advance Notice of Proposed Rulemaking 


[ 6560 - 01 ] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL 963-5) 

[40 CFR Part 65] 

STATE AND FEDERAL ADMINISTRATIVE 
ORDERS PERMITTING A DELAY IN COMPLI¬ 
ANCE WITH STATE IMPLEMENTATION PLAN 
REQUIREMENTS 

Proposed Delayed Compliance Order for U.S. 
Air Force, 928th Tacticol Airlift Group, Chko- 
go, III. 

AGENCY: Environmental Protection 
Agency. 

ACTION: Proposed rule. 

SUMMARY: EPA proposes to issue an 
administrative order to the U.S. Air 
Force (Air Force), 928th, Tactical Air¬ 
lift Group. The order requires the Air 
Force to bring air emissions from its 
building 1 heating plant in Chicago, 
Ill., into compliance with certain regu¬ 
lations contained in the federally ap¬ 
proved Illionis State implementation 
plan (SIP). Because the Air Force is 
unable to comply with these regula¬ 
tions at this time, the proposed order 
would establish an expeditious sched¬ 
ule requiring final compliance by July 
1, 1979. Source compliance with the 
order would preclude suits under the 
Federal enforcement and citizen suit 
provision of the Clean Air Act for vio¬ 
lation of the SIP regulations covered 
by the order. The purpose of this 
notice is to invite public comment and 
to offer an opportunity to request a 
public hearing on EPA’s proposed issu¬ 
ance of the order. 


ing of the order, and to make this file 
available to Commission staff upon 
written request. 

The purpose of this analysis is to fa¬ 
cilitate public comment on the pro¬ 
posed order, and it is not intended to 
constitute an official interpretation of 
the agreement and proposed order or 
to modify in any way their terms. 

Carol M. Thomas, 
Secretary . 

[FR Doc. 78-25636 Filed 9-11-78; 8:45 am) 


[ 4910 - 22 ] 

DEPARTMENT OF TRANSPORTATION 

Fadaral Highway Administration 
[23 CFR Part 625] 

[FHWA Docket No. 78-10) 

DESIGN STANDARDS FOR HIGHWAYS 
Corrections to Proposed Rule 

AGENCY: Federal Highway Adminis¬ 
tration, DOT. 

ACTION: Technical corrections to 
proposed rule. 

SUMMARY: This document corrects a 
notice of proposed rulemaking relating 
to design standards for highways (geo¬ 
metric design standards for resurfac¬ 
ing, restoration, and rehabilitation (R- 
R-R) projects), because of in advertent 
omissions. 

EFFECTIVE DATE: September 12, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Seppo I. Sillan, Highway Design Di¬ 
vision, Office of Engineering, 202- 
426-0321; or Lee J. Burstyn, Office 
of the Chief Counsel, 202-426-0790, 
Federal Highway Administration, 
40CT Seventh Street SW., Washing¬ 
ton, D.C. 20590. 

In FR Doc. 78-23353. appearing in 
the issue of Wednesday, August 23, 
1978, the following changes should be 
made: 

1. On page 37558, in the second 
column under “DEFINITIONS" the 
last sentence of the first paragraph is 
corrected to read: “R-R-R work may or 
may not include changes to geometric 
features, such as minor widening, flat¬ 
tening curves, or improving sight dis¬ 
tances." 

2. On page 37559, in the second 
column, the last paragraph under the 
heading “DESIGN SPEED” should 
read: “It is not intended that elaborate 
speed studies be conducted for R-R-R 
projects. A few simple representative 
measurements will be adequate." 

3. On page 37460, in table I—“Road¬ 
way and surfacing widths.” the word 
“narrow" in the footnote should read 
“narrower." 


Correction 

FR Doc. 78-24950, appearing at page 
39701 in the issue of Wednesday, Sep¬ 
tember 6, 1978, is corrected as follows: 

1. Availability of RESPA materials: 
Single copies, of RESPA, the current 
Regulations and Special Information 
Booklet, are available at no charge as 
long as the present supply lasts from 
Cynthia D. Lewis, Acting Director, or 
Richard H. Heidermann, Special As¬ 
sistant, Real Estate Practices Staff, 
Office of the Deputy Assistant Secre¬ 
tary for Regulatory Functions, Room 
4108, Department of Housing and 
Urban Development, 451 Seventh 
Street SW., Washington. D.C. 20410, 
telephone 202-755-5860 or 202-755- 
7038. 

2. Send public comments making ref¬ 
erence to the correct docket No. R78- 
568 to: Rules Docket Clerk, Office of 
General Counsel, Room 5218, Depart¬ 
ment of Housing and Urban Develop¬ 
ment. 451 Seventh Street SW., Wash¬ 
ington, D.C. 20410. 


DATES: Written comments must be 
received on or before October 12, 1978, 
and requests for a public hearing must 
be received on or before September 27, 
1978. All requests for a public hearing 
should be accompanied by a statement 
of why the hearing would be beneficial 
and a text or summary of any pro¬ 
posed testimony to be offered at the 
hearing. If there is significant public 
interest in a hearing, it will be held 
after 21 days prior notice of the date, 
time, and place of the hearing has 
been given in this publication. 

ADDRESSEES: Comments and re¬ 
quests for a public hearing should be 
submitted to James O. McDonald, Di¬ 
rector, Enforcement Division, EPA, 
Region V, 230 South Dearborn Street, 
Chicago, Ill. 60604. Material support¬ 
ing the order and public comments re¬ 
ceived in response to this notice may 
be inspected and copied (for appropri¬ 
ate charges) at this address during 
normal business hours. 

FOR FURTHER INFORMATION 
CONTACT: 

Louise Gross, Enforcement Attor- 
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ney, at the above address, telephone 

312-353-2082. 

SUPPLEMENTARY INFORMATION: 
The Air Force operates a heating 
plant in Chicago. Ill. The proposed 
order addresses emissions from its two 
boilers at this facility, which are sub¬ 
ject to Illinois Pollution Control Board 
rule 203. The regulation limits the 
emissions of particulate matter and is 
part of the federally approved Illinois 
State implementation plan. The order 
requires final compliance With the reg¬ 
ulation by July 1, 1979, and the source 
has consented to its terms. The source 
has agreed to meet the order’s incre¬ 
ments during the period of this infor¬ 
mal rulemaking and has already satis¬ 
fied particular increments contained 
in the order. 

The proposed order satisfies the ap¬ 
plicable requirements of section 113(d) 
of the Clean Air Act (the Act). If the 
order is issued, source compliance with 
its terms would preclude further EPA 
enforcement action under section 113 
of the Act against the source for viola¬ 
tions of the regulation covered by the 
order during the period the order is in 
effect. Enforcement against the source 
under the citizen suit provisions of the 
Act (section 304) would be similarly 
precluded. 

Comments received by the date spec¬ 
ified above will be considered in deter¬ 
mining whether EPA should issue the 
order. Testimony given at any public 
hearing concerning the order w ill also 
be considered. After the public com¬ 
ment period and any public hearing, 
the Administrator of EPA will publish 
in the Federal Register the Agency’s 
final action on the order in 40 CFR 
Part 65. 

The provisions of 40 CFR Part 65 
will be promulgated by EPA soon, and 
will contain the procedure for EPA’s 
issuance, approval, and disapproval of 
an order under section 113(d) of the 
Act. In addition, part 65 will contain 
sections summarizing orders Issued, 
approved, and disapproved by EPA. A 
prior notice proposing regulations for 
part 65, published at 40 FR 14876 
(Apr. 2. 1975), will be withdrawn, and 
replaced by a notice promulgating 
these new regulations. 

(42 U.S.C. 7413, 7601.) 

Dated: August 30, 1978. 

VALDAS V. ADAMKUS. 

Acting Regional 
Administrator, Region V. 

In consideration of the foregoing, it 
is proposed to amend 40 CFR Chapter 
1, as follows: 

PART 65—DELAYED COMPLIANCE ORDERS 

1. By adding §65.180 to read as fol¬ 
lows: 


§65.180 Federal delayed compliance 
orders issued under section 113(d) (1), 
(3), and (4) of the act 

[Order No. EPA-5-78-A) 

U.S. Environmental Protection Agency 
order 

In the matter of U.S. Air Force Reserve, 
928th Tactical Airlift Group. Chicago. Ill., 
proceeding under section 113(d) of the 
Clean Air Act. as amended. 

The following order is issued this date 
pursuant to section 113(d) of the Clean Air 
Act, as amended, 42 U.S.C. section 7401 et 
seq. (hereinafter referred to as “the Act”). 
Public notice, opportunity for public hear¬ 
ing and 30 days notice to the State of Illi¬ 
nois have been provided pursuant to section 
113(d)(1) of the Act. This order contains a 
schedule for compliance, interim control re¬ 
quirements, continuous emission monitoring 
requirements and reporting requirements. 
Final compliance is required as expeditious¬ 
ly as practicable, but no later than July 1. 
1979. 

On November 23. 1977. Dale S. Bryson, 
Acting Director, Enforcement Division, 
Region V. U.S. Environmental Protection 
Agency (hereinafter referred to as the “U.S. 
EPA”). pursuant to authority duly delegat¬ 
ed to him by the Administrator of the U.S. 
ETA issued a notice of violation, pursuant 
to section 113(a)(1) of the Act. to the U.S. 
Air Force Reserve (hereinafter referred to 
as “the Air Force”). 928th Tactical Airlift 
Group. Chicago. Ill., upon a finding that the 
heating plant in building I was found to be 
in violation of the applicable Illinois imple¬ 
mentation plan, as defined in section 110(d) 
of the Act. The notice cited boilers 1 and 2 
for violation of Illinois Rule 203 (herein¬ 
after referred to as Rule 203), as demon¬ 
strated by the facility's air pollution emis¬ 
sions report, emission factor calculations 
and material contained in the Office of Fed¬ 
eral Activities file. A copy of this notice was 
sent to the State of Illinois. 

After a thorough Investigation of all rele¬ 
vant facts. It is determined that the Air 
Force is presently unable to comply with 
the Illinois implementation plan, that the 
schedule for compliance set forth in this 
order is as expeditious as practicable, and 
that the terms of this order comply with 
section 113(d) of the Act. Therefore, it is 
hereby ordered that: 

I. The Air Force shall achieve compliance 
with Rule 203 at the 928th Tactical Airlift 
Group in accordance with the following 
schedule: 

A. Award contract for construction of new 
oil-fired heating plant—has been com¬ 
menced prior to the issuance of this order. 

B. Begin construction of new plant—Has 
been commenced prior to the issuance of 
this order. 

C. Complete construction of new plant— 
November 15. 1978. 

D. Complete emission testing—June 1. 
1979. 

E. Demonstrate compliance with Illinois 
Rule 203—July l. 1979. 

II. The Air force shall achieve and demon¬ 
strate final compliance with Rule 203 at the 
928th Tactical Airlift Group by July 1. 1979. 

III. Pursuant to the authority granted in 
sections 113(d)(1)(C) and 114(a) of the 
Clean Air Act. the Air Force shall install a 
continuous monitoring system for the mea¬ 


surement of opacity on each effluent boiler 
stack following any control devices, at the 
new heating plant. The continuous monitor¬ 
ing system shall be installed, calibrated, 
maintained, and operated in ac cord ance 
with the procedures set forth in 40 CFR sec¬ 
tion 60.13 and appendix B of 40 CFR Part 
60. and shall be properly calibrated and 
operational upon achievement of final com¬ 
pliance with Rule 203. 

The Air Force is required to submit a writ¬ 
ten report every calendar quarter giving the 
nature and cause of any emissions in viola¬ 
tion of Illinois Rule 203 and corrective 
action taken. Negative reports will be sub¬ 
mitted. The reports shall include the magni¬ 
tude and duration of all violating emissions. 

In addition, all data resulting from the op¬ 
eration of the continuous monitoring 
system shall be stored for a period of 2 
years and made available for inspection by 
the U.S. EPA or its agent upon its request. 
Malfunctions or periods in which the con- 
tinous monitoring system is not in operation 
shall be reported immediately, along with 
proposed corrective action. 

IV. Pursuant to section 113(d)(7) of the 
Act. during the period in which this order is 
in effect, the Air Force shall minimize par¬ 
ticulate emissions so that in no case shall 
the heating plant emissions exceed the pres¬ 
ent emission level of 1.44 pounds of particu¬ 
late matter per million Btu of heat input. 
Such a limit is determined to be reasonable 
and is the best practicable interim system of 
emission reduction (taking into account the 
requirement with which the source must ul¬ 
timately comply in section I. above) for the 
period during which this order is in effect. 

V. The Air Force shall submit reports to 
the U.S. EPA detailing progress made with 
respect to each requirement of this order. 
Such reports shall be submitted within ten 
(10) days of the completion of such require¬ 
ment. In addition, no later than July 1, 
1979, the Air Force shall certify to the U.S. 
EPA that the 928th Tactical Airlift Group is 
in final compliance with Rule 203. 

VI. All submissions and notifications to 
the U.S. EPA pursuant to this order shall be 
made to the Chief, Air Compliance Section. 
U.S. EPA. Region V. 230 South Dearborn 
Street. Chicago. Ill. 60604. 

VII. Nothing in this order shall be con¬ 
strued so as to the affect the Air Force’s re¬ 
sponsibility to comply with any other Fed¬ 
eral, State, or local regulations. 

VIII. Nothing in this order shall be con¬ 
strued as a waiver by the Administrator of 
any rights or remedies under the Clean Air 
Act. including, but not limited to. section 
303 of the Act. 42 U.S.C. section 7603. 

IX. The Air Force is hereby notified that 
its failure to achieve final compliance by 
July 1, 1979, may result in a requirement to 
pay a noncompliance penalty under section 
120. In the event of such failure the Air 
Force will be formally notified, pursuant to 
section 120(b)(3) and any regulations pro¬ 
mulgated thereunder, of its noncompliance. 

X. Should events occur which cause or are 
likely to cause delays in the achievement of 
the actions called for in this order, the Air 
force shall have the right to request that 
this order be modified by the U.S. EPA. If 
and until such a modification is made, how¬ 
ever. the Air force shall remain .subject to 
this order. 

XI. This order is effective upon Federal 
Register promulgation. 
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Dated:-, 

Administrator or Delegate. 

The Air Force has reviewed this order and 
believes it to be a reasonable means by 
which it can achieve final compliance with 
Illinois Rule 203. The Air force stipulates as 
to the correctness of all facts stated above 
and consents to the requirements and terms 
of this order. 

Dated:-, 

U.S. Air Force, 
928th Tactical Airlift Group. 

[FR Doc. 78-25593 Filed 9-11-78. 8:45 am) 


[ 6712 - 01 ] 

FEDERAL COMMUNICATIONS 
COMMISSION 
[47 CFR Part 63) 

[Docket No. 78-218) 

SPANISH INTERNATIONAL NETWORK 

AGENCY: Federal Communications 
Commission. 

ACTION: Order extending time. 

SUMMARY: Order extending time to 
file reply comments from September 
11, 1978, to September 15, 1978, con¬ 
cerning FCC C.C. Docket No. 78-218. 


DATE: Comments must be received by 
September 15, 1978. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Joel S. Winnik, Common Carrier 
Bureau, Federal Communications 
Commission, Washington, D.C. 
20554, 202-632-7265. 

Request of Spanish International 
Network for authorized user status 
under the Communications Satellite 
Act of 1962 (43 FR 33942), C.C. Docket 
No. 78-218. 

Order 

Adopted: September 1, 1978. 

Released: September 1, 1978. 

By the Chief, Common Carrier 
Bureau: 

The deadline for filing reply com¬ 
ments in this matter is hereby ex¬ 
tended from September 11, 1978, until 
September 15, 1978. 

Joseph A. Marino, 
Acting Chief, 
Common Carrier Bureau. 

[FR Doc. 78-25726 Filed 9-11-78; 8:45 am) 
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[ 3410 - 07 ] 

DEPARTMENT OF AGRICULTURE 

Forman Homo Administration 

PROGRAM REGULATIONS, ADMINISTRATIVE 
NOTICES AND FARMS 

Mailing List 

AGENCY: Farmers Home Administra¬ 
tion, USDA. 

ACTION: Notice. 

SUMMARY: The Farmers Home Ad¬ 
ministration (FmHA) is establishing a 
mailing list for program regulations, 
administrative notices, and forms. The 
list is being established as a result of 
inquiries from interested individuals 
and groups. The intended effect of 
this action is to make FmHA Program 
regulations more readily available 
even though such regulations are also 
usually issued verbatim in the daily 
issue of the Federal Register. 

EFFECTIVE DATE: September 12, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Joseph H. Linsley, Chief, Direc¬ 
tives Management Branch, Phone 

202-447-4057. 

SUPPLEMENTARY INFORMATION: 
On April 27, 1978, the Farmers Home 
Administration (FmHA) published a 
Notice in the Federal Register (43 FR 
17988) indicating that we were consid¬ 
ering establishing a mailing list on 
Program Issuances. Comments were 
invited on our proposal. 

We have received 29 written com¬ 
ments all of which are favorable 
toward establishment of the mailing 
list. The major controversy was our 
proposed charges for the mailing list 
services. Several commenters thought 
that our charges should be reduced or 
eliminated for certain organizations 
such as nonprofit groups. These argu¬ 
ments were carefully evaluated and we 
have decided to reduce the charge for 
new regulations and forms, amend¬ 
ments to existing, regulations and 
forms, and new Administrative Notices 
from $75.00 per year to $40.00 per year 
for public and nonprofit organizations. 
Therefore, the charges established are 
as follows: 

1. $250.00 for the complete set of 
program regulations, Administrative 
Notices, and forms. 


2. $40.00/yr. for public and nonprofit 
organizations to receive new regula¬ 
tions and forms, amendments to exist¬ 
ing regulations and forms, and new 
Administrative Notices. This charge is 
for a calendar year or any part there¬ 
of. Payment of $40.00 in 1978 will 
cover services for the remainder of 
1978 and 1979. 

3. $75.00/yr. for individuals and 
groups other than public and nonprof¬ 
it organizations to receive new regula¬ 
tions and forms, amendments to exist¬ 
ing regulations and forms, and new 
Administrative Notices. This charge is 
for a calendar year or any part there¬ 
of. Payment of $75.00 in 1978 will 
cover services for the remainder of 
1978 and 1979. 

To receive mailing list services, 
please notify the Director, Finance 
Office, 1520 Market Street, St. Louis, 
Mo. 63103, Attention: ROMS, in writ¬ 
ing. The letter should indicate the 
complete mailing address (including 
ZIP code) to which you wish the mate¬ 
rial sent. A check, bank draft, or 
money order for the full amount for 
the services desired made payable to 
the “Treasury of the United States" 
should accompany the request. Public 
and nonprofit organizations should in¬ 
clude evidence of their status to quali¬ 
fy for the $40.00 annual charge. Please 
allow a minimum of 3 weeks for deliv¬ 
ery. 

To remain on the list after the ini¬ 
tial subscription, please send the full 
payment for the next year’s services to 
the above address not later than De¬ 
cember 20. 

One time requests for a copy of a 
specific regulation. Administrative 
Notice, or form should be directed to 
our Freedom of Information Officer. 
Mr. James Bryan, USDA, FmHA, 14th 
St. and Independence Avenue SW., 
Washington, D.C. 20250, telephone 
202-447-2211. Charges for these re¬ 
quests will be based upon the Depart¬ 
ment's fee schedule as published in 
the Federal Register on April 4, 1978 
(43 FR 14002). 

Dated: September 1, 1978. 

Denton E. Sprague, 
Deputy Administrator, 
Farmers Home Administration, 

(FR Doc. 78-25602 Filed 9-11-78; 8:45 ami 


[ 3410 - 15 ] 

Rural Electrification Administration 

COPPER VALLEY RURAL ELECTRIC 
ASSOCIATION, INC 

Salomon Gulch Project 

Notice is hereby given that the 
Rural Electrification Administration 
(REA) proposes to provide financing 
to Copper Valley Rural Electric Asso¬ 
ciation, Inc., for construction of the 
Solomon Gulch project. The Solomon 
Gulch project is a hydroelectric gener¬ 
ating project located in the vicinity of 
Valdez, Alaska. The proposed project 
would consist of a rockfill dam at the 
site of an existing low dam at the 
outlet of Solomon Lake, two rockfill 
dikes, a reservoir with a surface area 
of 600 acres, a steel Penstock, a power¬ 
house containing two generating units 
with a capacity of 6,000 kW each, a 
138-kV transmission line extending ap¬ 
proximately 104 miles to Glennallen, a 
25 kV-line approximately 5 miles in 
length to Valdez, and appurtenant fa¬ 
cilities. 

As a part of Its licensing process, the 
Federal Energy Regulatory Commis¬ 
sion (FERC), as lead agency, published 
a final environmental impact state¬ 
ment concerning this project on 
March 3, 1978. The Commission staff 
and REA staff consulted and cooperat¬ 
ed in the preparation of both the draft 
and the final EIS. While REA partici¬ 
pated in the preparation of the EIS 
with the intent of using it in comply¬ 
ing with REA’s responsibilities under 
NEPA, REA was not mentioned in the 
FERC Federal Register notices an¬ 
nouncing the availability of the draft 
and final EIS’s. 

REA hereby provides formal notify 
cation that it intends to utilize the 
subject final environmental impact 
statement in its decisionmaking proc¬ 
ess regarding financing the Solomon 
Gulch project. In REA’s judgment, 
the final EIS satisfactorily addresses 
its comments and suggestions and is 
responsive to all considerations thus 
far made known to REA. 

The statement is available for public 
inspection at the Federal Energy Reg¬ 
ulatory Commission, Office of Public 
Information, Room 1000, 825 North 
Capitol Street NE., Washington, D.C. 
20426, and its San Francisco regional 
office, 555 Battery Street, San Fran¬ 
cisco, Calif. 94111. Copies may be or- 
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dered from the FERC, Office of Public 
Information. 

Pinal REA action with respect to 
this matter may be taken after Sep¬ 
tember 27, 1978, but only after Rea 
has reached satisfactory conclusions 
with respect to its environmental ef¬ 
fects and after procedural require¬ 
ments set forth in the National Envi¬ 
ronmental Policy Act of 1969 have 
been met. 

Dated at Washington, D.C., this 5th 
day of September 1978. 

David A. Hamil, 
Administrator, Rural 
Electrification Administration. 

[FR Doc. 78-25445 Filed 9-11-78; 8:45 am] 


[ 4112 - 92 ] 

ARCHITECTURAL AND TRANSPORTA¬ 
TION BARRIERS COMPLIANCE 
BOARD 

NATIONAL ADVISORY COMMITTEE ON AN 
ACCESSABLE ENVIRONMENT 

Rubik Meeting 

Notice is hereby given, pursuant to 
section 10(a)(2) of the Federal Adviso¬ 
ry Committee Act (Pub. L. 92-463) 
that the fourth and final 1978 meeting 
of the National Advisory Committee 
on an Accessible Environment will be 
held on September 23 and 24, 1978. 
The September 23 meeting, from 8:30 
a.m. to 5 p.m., and the September 24 
meeting, from 9 a.m. to 5 p.m., will be 
held at the Copley Plaza Hotel, Copley 
Square, Boston, Mass. The September 
23 meeting, from 10 a.m. to 3 p.m., will 
feature a public awareness session. 

The National Advisory Committee 
on an Accessible Environment is estab¬ 
lished under the 1974 amendments to 
the Rehabilitation Act (Pub. L. 93-516, 
29 U.S.C. 792, et seq.). The Committee 
is established to provide advice, guid¬ 
ance, and recommendations to the Ar¬ 
chitectural and Transportation Bar¬ 
riers Compliance Board in carrying 
out its functions. 

The meeting of the Committee shall 
be open to the public. On the first 
morning, the Committee will prepare 
for the public awareness session. The 
public awareness session will feature a 
presentation about the implications of 
new Rehabilitation legislation on the 
Architectural and Transportation Bar¬ 
riers Compliance Board status, func¬ 
tion, and enforcement responsibilities. 
In addition, the NACAE will sponsor 
three concurrent sessions about mobil¬ 
ity handicaps, communication bar¬ 
riers, and low visibility disabilities. 
Public comments and participation are 
invited. Following the public aware¬ 
ness session, the NACAE will evaluate 
the usefulness and intent of public 


awareness sessions held on this and 
previous occasions. 

The primary focus of the September 
24 meeting will be the preparation of 
the annual NACAE report on its activ¬ 
ities. Members will discuss their ac¬ 
complishments, goals which were not 
attained, and make recommendations 
for future participation. 

Persons interested in attending the 
meeting should contact Ms. Laurinda 
Steele, Coordinator, Architectural and 
Transportation Barriers Compliance 
Board, Mary E. Switzer Building, 
Room 1010, 330 C Street SW., Wash¬ 
ington, D.C. 20201, telephone 202-245- 
1801. TTY 202-245-1593. 

Robert Johnson, 
Executive Director, Architectur¬ 
al and Transportation Bar¬ 
riers Compliance Board 
[FR Doc. 78-25666 Filed 9-11-78; 8:45 am] 


[ 6320 - 01 ] 

CIVIL AERONAUTICS BOARD 

(Docket 30635; Order 78-8-205] 

ARIZONA SERVICE INVESTIGATION 
Order To Show Couto 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 31st day of August 1978. 

In our principal decision in this case, 
we have decided to authorize Sky 
West Aviation to provide subsidized 
service at Page, Ariz. and Cochise Air¬ 
lines to provide subsidized service at 
various Arizona and California com¬ 
munities. Our awards are part of a 
broader program to insure reliable 
small community service at a reason¬ 
able cost to the Federal taxpayer. As 
part of our plan we have made permis¬ 
sive certain authority now held by 
local service airlines and authorized 
Sky West and Cochise to continue to 
engage in separate commuter oper¬ 
ations, It is our judgment that these 
actions, coupled with the award of 
Federal subsidy, will improve air serv¬ 
ice to the entire area. 

We now believe that an award to 
Sky West to serve points authorized to 
Cochise, on a subsidy ineligible basis, 
will help insure that our expectation 
of improved service comes to pass. The 
possibility of such an award was not 
formally at issue in the Arizona Serv¬ 
ice Investigation so we propose such 
authority in this order. 

To begin with, we believe that the 
grant of permissive subsidy ineligible 
certificate authority to each carrier in 
the markets authorized on a subsidy 
eligible basis to the other will serve as 
a competitive prod to the other to ful¬ 
fill its certificate responsibilities. 
Second, the availability of a certificate 
potential replacement carrier should 
help minimize administrative delay in 


the event that the primary subsidized 
carrier falters—an eventuality which 
we do not expect but for which we 
should nonetheless provide. Finally, 
we see no detriment in the grant of 
such certificate authority since Sky 
West would in any event be authorized 
under section 416 of the Act to provide 
the service. In all these circumstances, 
we find that the public convenience 
and necessity require that Sky West 
Aviation be authorized on a subsidy in¬ 
eligible basis to provide certificate 
service at Yuma. Kingman, Prescott, 
and Winslow, Ariz. and Blythe and El 
Centro. Calif, and between the Grand 
Canyon and Phoenix and Flagstaff 
and Phoenix and that the carrier is fit, 
willing, and able to provide the service. 

Accordingly, It is ordered. That: 

1. All interested persons be directed 
to show cause why the Board should 
not issue an order making final the 
tentative findings and conclusions 
stated here; 

2. Any interested persons having ob¬ 
jection to the issuance of an order 
making final the proposed findings, 
conclusions, and certificate amend¬ 
ments set forth here shall, within 30 
days after the date of service of this 
order, file with the Board and serve on 
all persons listed in paragraph 5 below 
a statement of objections together 
with a summary of testimony, statisti¬ 
cal data, and such evidence as is ex¬ 
pected to be relied on to support the 
stated objections; answers may be filed 
15 days thereafter, 

3. If timely and properly supported 
objections are filed, full consideration 
will be accorded the matters or issues 
raised in the objections before further 
action is taken by the Board; 

4. In the event no objections are 
filed, all further procedural steps will 
be deemed to have been waived, and 
the case will be submitted to the 
Board for final action; 

5. A copy of this order be served 
upon all the parties to the Arizona 
Service Investigation, Docket 30635. 

This order shall be published in the 
Federal Register. 

By the Civil Aeronautics Board: * 

Phyllis T. Kaylor, 
Secretary. 

[FR Doc. 78-25657 Filed 9-11-78; 8:45 am] 


•All members concurred except member 
O’Melia who concurred and dissented and 
attached his concurring and dissenting 
statement to the Opinion 78-8-195. 
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[ 6320 - 01 ] 

[Docket 32953; Order 78-8-191] 

CERTAIN FOREIGN AIR CARRIERS 

Temporary Amendment to Permit*; Order 
Vacating Findings 

Adopted by the Civil Aeronautics 
Board at its office in Washington. D.C. 
on the 31st day of August 1978. 

By Order 78-6-216. adopted June 30, 
1978, the board directed all interested 
persons to show cause why it should 
not, subject to the approval of the 
President, amend on a temporary basis 
the foreign air carrier permits held by 
carriers listed in the attachment to 
that order by adding the following 
paragraph to each carrier’s permit: 

Effective upon the occurrence of a 1978 
West Coast maritime work stoppage and 
continuing until five days after the end of 
such stoppage, no term, restriction, or con¬ 
dition of this permit shall preclude the 
holder from (1) operating charter flights of 
property where more than one person 
charters the capacity of an aircraft for air 
freight; (2) chartering excess freight capac¬ 
ity on charter flights of persons and their 
accompanying baggage for the carriage of 
air freight to one or more persons; (3) oper¬ 
ating charters on behalf of authorized air 
freight forwarders as defined in Part 296 of 
the Economic Regulations; and (4) operat¬ 
ing an unlimited number of planeload cargo 
charter flights and charter flights described 
in (1M3) above, provided that this para- 
graph shall be effective only for operations 
in markets affected by the work stoppage 
where one point is within the United States 
or its territories and the other point is out¬ 
side of the U.S. or its territories. 1 

The possibility of a West Coast mari¬ 
time work stoppage arose because at 
midnight, on June 30, the Internation¬ 
al Longshoremen's and Warehouse¬ 
men’s Union’s (independent) contract 
with its employers on the West Coast 
expired. In the event a new contract 
w as not reached and a work stoppage 
subsequently occurred, we concluded 
that the resultant disruption in the 
movement of cargo goods would be 
substantial, and that it warranted the 
proposed temporary emergency cargo 
air authority to help alleviate hard¬ 
ships on shippers and the public gen¬ 
erally. 

A new contract agreement now has 
been reached between the ILWU and 
its employers on the West Coast. Con¬ 
sequently, there is no longer a need 
for the temporary permit amendments 
proposed In Order 78-6-216. 

Accordingly. It is ordered. That: The 
Board’s tentative findings and conclu¬ 
sions in Order 78-6-216 be vacated. 

This order will be published in the 
Federal Register. 


•Order 78-6-216 directed interested per¬ 
sons to file statements in opposition to or In 
support of the proposed action within 15 
days. No one filed an answer. 


By the Civil Aeronautics Board: * 

Phyllis T. Kaylor, 
Secretary. 

[FR Doc. 78-25658 Filed 9-11-78; 8:45 ami 


[ 6320 - 01 ] 

[Docket 30790) 

UNITED STATES-BENEtUX IOW-FARE 
PROCEEDING 

Hearing 

Notice is hereby given, pursuant to 
the provisions of the Federal Aviation 
Act of 1958, as amended, that a hear¬ 
ing in the above-entitled proceeding 
will be held on Tuesday, October 31, 
1978, at 10 a.m. (local time) in Hearing 
Room 1003 D, Universal North Build¬ 
ing. 1875 Connecticut Avenue, Wash¬ 
ington, D.C., before the undersigned. 

For information concerning the 
issues involved and other details in 
this proceeding, interested persons are 
referred to the documents which are 
in the docket of this proceeding on file 
in the Docket Section of the Civil 
Aeronautics Board. 

Dated at Washington, D.C., Septem¬ 
ber 6. 1978. ^ 

Burton S. Kolko, 
Administrative Law Judge. 

IFR Doc. 78-25656 Filed 9-11-78; 8:45 am) 


[ 6335 - 01 ] 

COMMISSION ON CIVIL RIGHTS 
KENTUCKY ADVISORY COMMITTEE 
Amendment 

Notice is hereby given, pursuant to 
the provisions of the rules and regula¬ 
tions of the U.S. Commission on Civil 
Rights, that a press conference of the 
Kentucky Advisory Committee (SAC) 
of the Commission scheduled for Sep¬ 
tember 15. 1978. FR Doc. 78-24002 on 
page 38068 of the Federal Register be 
amended to include a planning meet¬ 
ing on the same date and at the same 
place, but will begin 2 hours earlier at 
12 noon. 

Dated at Washington. D.C., Septem¬ 
ber 5. 1978. 

John I. Binkley, 
Advisory Committee 
Management Officer. 

IFR Doc. 78-25570 Filed 9-11-78; 8:45 am) 


•All members concurred. 


[ 3510 - 22 ] 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

NEW ENGLAND FISHERY MANAGEMENT 
COUNCIL 

Meeting 

AGENCY: National Marine Fisheries 
Service, NOAA. 

ACTION: Notice of public meeting. 

SUMMARY: The Scientific and Statis¬ 
tical Committee of the New England 
Fishery Management Council, estab¬ 
lished under section 302 of the Fishery 
Conservation and Management Act of 
1976 (Pub. L. 94-265), will meet to dis¬ 
cuss research and data needs for devel¬ 
opment of multispecies management 
plan. The meeting is open to the 
public. 

DATES: The meeting will convene on 
Tuesday, September 26, 1978, at 9:30 
a.m. and adjourn at approximately 
4:30 p.m. 

ADDRESS: The meeting will be held 
at the Redfield 304, Woods Hole 
Oceanographic Institution, Woods 
Hole, Massachusetts. 

FOR FURTHER INFORMATION 
CONTACT: 

Spencer Apollonio, Executive Direc¬ 
tor, New England Fishery Manage¬ 
ment Council, Peabody Office Build¬ 
ing, 1 Newbury Street, Peabody. 
Mass. 01960, 617-535-5450. 

SUPPLEMENTARY INFORMATION: 
For information on seating arrange¬ 
ments, changes to the agenda, and/or 
written comments, contact the Execu¬ 
tive Director. 

Dated September 7, 1978. 

Winfred H. Meibohm, 
Associate Director , National 
Marine Fisheries Service. 
IFR Doc. 78-25613 Filed 9-11-78: 8:45 am) 


[ 3910 - 01 ] 

DEPARTMENT OF DEFENSE 

Department of the Air Force 
USAF SCIENTIFIC ADVISORY BOARD 
Meeting 

August 31, 1978. 

The USAF Scientific Advisory Board 
Aeronautics Panel Subcommittee on 
Turbine Engine Health Monitoring 
Systems will meet on September 28 
and 29, 1978 at Myrtle Beach AFB. 
S.C. The purpose of the meeting is to 
examine the flight test plans for the 
A-10 turbine engine monitoring sys¬ 
tems tests. The Subcommittee will 
meet from 9 a.m. to 4:30 p.m. each day. 
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This meeting will be open to the 
public. For further information con¬ 
tact the Scientific Advisory Board Sec¬ 
retariat at 202-697-8845. 

Frankie S. Estep, 

Air Force Federal Register 
Liaison Officer. 

[FR Doc. 78-25569 Filed 9-11-78; 8:45 am] 


[ 6560 - 01 ] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL 964-2; PP 8G2022/T155] 

Establishment of Temporary Tolerances 

N,N-DIMETHYIPIPERIDINIUM CHLORIDE 

BASF Wyandotte Corp., Agricultur¬ 
al Chemical Div., 100 Cherry Hill 
Road, Parsippany, N.J. 07054, has sub¬ 
mitted a pesticide petition (PP 
8G2022) to the Environmental Protec¬ 
tion Agency (EPA). This petition re¬ 
quests that temporary tolerances be 
established for residues of the plant 
growth regulator N,N - 

dimethylpiperidinium chloride in or 
on the raw agricultural commodities 
cotton forage at 1.5 parts per million 
(ppm); cottonseed at 1 ppm; in the 
meat, fat, and meat byproducts of 
cattle, goats, hogs, horses, poultry, and 
sheep at 0.1 ppm; and in milk and eggs 
at 0.05 ppm. 

Establishment of these temporary 
tolerances will permit the marketing 
of the above raw agricultural commod¬ 
ities when treated in accordance with 
an experimental use permit that is 
being issued concurrently under the 
Federal Insecticide, Fungicide, and 
Rodenticide Act, as amended (86 Stat. 
973, 89 Stat. 751; 7 U.S.C. 136(a) et 
seq.). 

An evaluation of the scientific data 
reported and other relevant material 
has shown that the requested toler¬ 
ances are adequate to cover residues 
resulting from the proposed experi¬ 
mental use, and it has been deter¬ 
mined that the temporary tolerances 
will protect the public health. (A relat¬ 
ed document concerning the establish¬ 
ment of a feed additive regulation for 
residues of the subject pesticide in cot¬ 
tonseed meal appears elsewhere in 
today's Federal Register.) The tem¬ 
porary tolerances are established for 
the pesticide, therefore, with the fol¬ 
lowing provisions: 

1. The total amount of the pesticide 
to be used must not exceed the quanti¬ 
ty authorized by the experimental use 
permit. 

2. BASF Wyandotte Corp. must im¬ 
mediately notify the EPA of any find¬ 
ings from the experimental use that 
have a bearing on safety. The firm 
must also keep records of production, 
distribution, and performance and on 
request make the records available to 
any authorized officer or employee of 
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the EPA or the Food and Drug Admin¬ 
istration. 

These temporary tolerances expire 
September 5, 1979. Residues not in 
excess of 1.5 ppm remaining in or on 
cotton forage: 1 ppm remaining in or 
on cottonseed; 0.1 ppm remaining in 
the meat, fat, and meat byproducts of 
cattle, goats, hogs, horses, poultry, and 
sheep; and 0.05 ppm remaining in milk 
and eggs after this expiration date will 
not be considered actionable if the 
pesticide is legally applied during the 
terra of and in accordance with the 
provisions of the experimental use 
permit and temporary tolerances. 
These temporary tolerances may be 
revoked if the experimental use 
permit is revoked or if any scientific 
data or experience with this pesticide 
indicates such revocation is necessary 
to protect the public health. Inquiries 
concerning this notice may be directed 
to Herbicide/Fungicide Branch, Regis¬ 
tration Division (TS-767), Office of 
Pesticide Programs. Room 320, East 
Tower, 401 M Street SW., Washington. 
D.C. 20460. 202-426-2632. 

(Sec. 408(J) of the Federal Food. Drug, and 
Cosmetic Act (21 UJS.C. 346a(j).) 

Dated: September 5, 1978. 

Herbert S. Harrison, 
Acting Director, 
Registration Division. 

[FR Doc. 78-25552 Filed 9-11-78; 8:45 am] 

[ 6730 - 01 ] 

FEDERAL MARITIME COMMISSION 

Agraomants Filed 

The Federal Maritime Commission 
hereby gives notice that the following 
agreements have been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, 
as amended (39 Stat. 733, 75 Stat. 763, 
46 U.S.C. 814). 

Interested parties may inspect and 
obtain a copy of each of the agree¬ 
ments and the justifications offered 
therefor at the Washington office of 
the Federal Maritime Commission, 
1100 L Street NW., Room 10218; or 
may inspect the agreements at the 
field offices located at New York, N.Y.; 
New Orleans, La.; San Francisco, 
Calif.; Chicago, Ill.; and San Juan, 
P.R. Interested parties may submit 
comments on each agreement, includ¬ 
ing requests for hearing, to the Secre¬ 
tary, Federal Maritime Commission, 
Washington, D.C. 20573, by October 2, 
1978. Comments should include facts 
and arguments concerning the approv¬ 
al, modification, or disapproval of the 
proposed agreement. Comments shall 
discuss with particularity allegations 
that the agreement is unjustly dis¬ 
criminatory or unfair as between carri¬ 
ers, shippers, exporters, importers, or 
ports, or between exporters from the 
United States and their foreign com¬ 
petitors, or operates to the detriment 
of the commerce of the United States, 
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or is contrary to the public interest, or 
is in violation of the act. 

A copy of any comments should also 
be forwarded to the party filing the 
agreements and the statement should 
indicate that this has been done. 

Agreement No. 10265-1. Filing party: 
Neal M. Mayer, Esq., Coles & 
Goertner, 1000 Connecticut Avenue 
NW., Washington, D.C. 20036. Sum¬ 
mary: Agreement No. 10265-1, be¬ 
tween Companhia de Navegacao Lloyd 
Brasileiro and Companhia de Navega¬ 
cao Maritime Nacional, modifies the 
basic cooperative working agreement 
to expand its geographic scope to the 
trades between Argentina and the 
United States and Uruguay and the 
United States. 

Agreement No.: T-3699. Filing party: 
Leslie E. Still. Jr., Senior Deputy City 
Attorney, Office of the City Attorney 
of Long Beach, Harbor Administration 
Building, P.O. Box 570, Long Beach, 
Calif. 90801. Summary: Agreement No. 
T-3699, between city of Long Beach, 
(City) and Madison Interseas (San 
Francisco), Inc., d.b.a. Mercantile & 
Marine Terminals (Madison), provides 
for the 10-year, exclusive terminal 
lease consisting of a transit shed and 
open paved area to be used as a public 
utility wharfinger business. Madison 
does not have the exclusive right to 
perform stevedoring services upon the 
leased premises or the sole and exclu¬ 
sive right to operate a public shipping 
terminal at the port. When the prem¬ 
ises are not in use by Madison. City's 
general manager may. with Madison's 
consent, make temporary assignments 
to other persons as provided in the 
Port of Long Beach Tariff. Madison 
will receive credit in computing its 
minimum obligation from the collec¬ 
tion of tariff charges pursuant to the 
temporary assignments. All charges 
assessed by Madison will be reasonable 
and conform as nearly as possible with 
the charges published In the Port of 
Long Beach Tariff and will be subject 
to review and control by City. As com¬ 
pensation, Madison will pay to City all 
revenues from dockage, wharfage, 
wharf demurrage and wharf storage 
and other applicable tariff charges 
from its operations up to a minimum 
obligation of $275,000 per annum after 
which City and Madison will divide 
the revenues. Upon approval. Agree¬ 
ment No. T-3699 will supersede Agree¬ 
ment No. T-1985, as amended. 

Agreement No.: T-370I. Filing party: 
Eldered N. Bell, Jr., Sea-Land Service, 
Inc., 10 Parsonage Road. P.O. Box 900, 
Edison, N.J. 08817. Summary: Agree¬ 
ment No. T-3701, between the Port of 
Houston Authority (Port) and Sea- 
Land Service, Inc. (Sea-Land), provides 
for the Port’s 20-year lease (with a 10- 
year renewal option) to Sea-Land of 
certain premises at the Port's Bar¬ 
bours Cut Terminal, to be used to con- 
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duct a proprietary or contract marine 
terminal. Sea-Land shall not conduct a 
public container terminal upon the 
leased premises. In addition, the Port 
grants Sea-Land preferential berthing 
rights to one of three assigned berths, 
at the Port’s discretion. The Port re¬ 
tains secondary berthing rights to 
occupy portions of the berth not occu¬ 
pied by Sea-Land. Vessels of other car¬ 
riers desiring to use the assigned berth 
as a lay berth shall be assigned by 
either the Port or Sea-Land and shall 
be liable for all applicable charges of 
the Port’s tariff. Sea-Land grants to 
Port the right to grant another carrier 
the preferential right to utilize the as¬ 
signed berth for 1 day a week and as 
compensation for this. Port shall pay 
Sea-Land 50 percent of dockage fees 
and 6 percent of wharfage fees collect¬ 
ed by Port from the vessels of other 
carriers occupying the assigned berth. 
Container cranes to be utilized by ves¬ 
sels of other carriers at the assigned 
berth may be supplied by either the 
Port or Sea-Land at rental rates not 
lower than those established in the 
Port’s tariff, and the revenues there¬ 
from shall be retained by the respec¬ 
tive crane owner. The Port or Sea- 
Land may contract with such other 
carrier to provide a reduced crane 
rental on the basis of a guaranteed 
annual minimum use of its cranes. As 
compensation for the use of the facili¬ 
ties, Sea-Land shall pay Port an 
annual rental amount, comprising a 
land rental and an improvement 
rental, subject to minimum and maxi¬ 
mum payments, as described in the 
agreement. 

By Order of the Federal Maritime 
Commission. 

Dated: September 6, 1978. 

Francis C. Hurney. 

Secretary. 

[FR Doc. 78-25622 Filed 9-11-78; 8:45 am] 


[ 6730 - 01 ] 

PETITIONS FILED 

The Federal Maritime Commission 
hereby gives notice that the following 
petition(s) have been filed with the 
Commission for approval pursuant to 
section 14b of the Shipping Act, 1916, 
as amended (75 Stat. 762, 46 U.S.C. 
813a). 

Interested parties may inspect and 
obtain a copy of the petition(s) and 
the justification(s) offered therefor at 
the Washington office of the Federal 
Maritime Commission, 1100 L Street 
NW.. Room 10218; or may inspect the 
petition(s) at the field offices located 
at New York, N.Y.; New Orleans, La; 
San Francisco, Calif.; Chicago, Ill.; and 
San Juan, P.R. Interested parties may 
submit comments on the petitions), 
including requests for hearing, to the 


Secretary. Federal Maritime Commis¬ 
sion, Washington. D.C. 20573, by Octo¬ 
ber 2. 1978. Comments should include 
facts and arguments concerning the 
approval, modification, or disapproval 
of the proposed petitions). Comments 
shall discuss with particularity allega¬ 
tions that the petition is unjustly dis¬ 
criminatory or unfair as between carri¬ 
ers. shippers, exporters, importers, or 
ports, or between exporters from the 
United States and their foreign com¬ 
petitors. or operates to the detriment 
of the commerce of the United States, 
or is contrary to the public Interest, or 
is in violation of the act. 

A copy of any comments should also 
be forwarded to the party filing the 
petition(s) and the statement should 
indicate that this has been done. 

Agreement No. 9982-DR-3. Filing 
party: Howard A. Levy, Esq., Suite 727, 
17 Battery Place. New York, N.Y. 
10004. Summary: Agreement No. 9982 
DR-3 modifies the Scandinavia Baltic/ 
U.S. North Atlantic Westbound Con¬ 
ference's Exclusive Patronage (Dual 
Rate) Contract System to extend the 
duration of its Dual Rate System for 
an indefinite term beyond December 
19, 1978. 

By Order of the Federal Maritime 
Commission. 

Dated: September 6, 1978. 

Francis C. Hurney, 
Secretary. 

(FR Doc. 78-25621 Filed 9-11-78; 8:45 am] 


[ 6730 - 01 ] 

[Fact Finding Investigation No. 10] 

POSSIBLE UNLAWFUL ACTION Of CARRIERS 
AND CONFERENCES IN TREATMENT OF 
OVERLAND/COMMON POINT (OCP) 
CARGO 


Extension of Investigation 

By order of August 23, 1977. the 
Federal Maritime Commission institut¬ 
ed fact finding investigation No. 10. 
This non-adjudicatory proceeding was 
instituted to develop facts relating to 
the effects of a proposed phaseout of 
the Overland Common Point (OCP) 
rates by the Trans-Pacific Freight 
Conference of Japan/Korea (TPFC-J/ 
K) and to determine how the legiti¬ 
mate needs of the public might be pro- 
t ected 

The TPFC-J/K notified the Com¬ 
mission through normal tariff filing 
procedures of its intention to elimi¬ 
nate the publication of OCP rates over 
a period of time relating to three 
future general rate increase actions. 
This decision raised the question of 
possible violations of section 15, 16 
First, and/or 17 of the Shipping Act, 
1916, which prompted the Commission 
to institute a fact finding proceeding. 


Fact Finding Investigation No. 10 
w r as initially instituted for a period of 
one year ending August 23. 1978. The 
several public proceedings held under 
this investigation have produced an 
unforeseen volume of pertinent data 
and shipper/carrier testimony. This 
material requires an additional period 
of time for it to be fully considered 
and reflected in a report to this Com¬ 
mission. 

Therefore, it is ordered, that pursu¬ 
ant to sections 22 and 27 of the Ship¬ 
ping Act. 1916, (46 U.S.C. 821 and 826) 
and section 214(a) of the Merchant 
Marine Act of 1936 (46 U.S.C. 1124(a)), 
fact finding investigation No. 10 is ex¬ 
tended to October 31, 1978. 

It is further ordered, that Notice of 
this Order be published in the Federal 
Register. 

By the Commission. 

Dated: September 7, 1978. 

Francis C. Hurney, 
Secretary. 

[FR Doc. 78-25620 Filed 9-11-78; 8:45 am] 


[ 4110 - 86 ] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Center for Disease Control 

IMMUNIZATION PRACTICES ADVISORY 
COMMITTEE 

Meeting 

In accordance with section 10(aX2) 
of the Federal Advisory Committee 
Act (Pub. L. 92-463), the Center for 
Disease Control announces the follow¬ 
ing Committee meeting 

Name: Immunization Practices Advisory 
Committee. 

Dates: October 3-4, 1978. 

Place: Room 207, Building 1, Center for Dis 
ease Control 1600 Clifton Road NE.. At¬ 
lanta, Ga. 30338. 

Time: 8:30 a.m. 

Type of meeting: Open. 

Contact person: H. Bruce Dull. M.D., Execu 
tive Secretary of Committee. Building 1. 
Room 2118, Center for Disease Control, 
1600 Clifton Road NE.. Atlanta. Ga. 30333. 
phone 404-633-3311, extension 3701, ITS 
236-3701. 

Purpose: The Committee is charged with ad¬ 
vising on the appropriate uses of immuniz¬ 
ing agents for public health practice. 
Agenda: The Committee will review existing 
recommendations on measles and rubella 
vaccines and proceed with their updating. 

Agenda items are subject to change as pri¬ 
orities dictate. 

The meeting is open to the public for ob¬ 
servation and participation. A roster of 
members and other relevant information re¬ 
garding the meeting may be obtained from 
the contact person listed above. 
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Dated: September 5, 1978. 

William H. Poege, 
Director, 

Center for Disease Control 
[FR Doc. 78-25748 Piled 9-11-78; 8:45 am] 


[ 4110 - 03 ] 

Food and Drug Administration 
[Docket No. 78P-02431 

ABBOTT LABORATORIES 
Filing of Food Additive Petition 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: Abbott Laboratories has 
filed a petition (FAP 7B3321) propos¬ 
ing to amend the food additive regula¬ 
tions to provide for the safe use of 4- 
(diiodomethylsulfonyl) toluene as a 
component in rubber articles intended 
for repeated use in contact with food. 

FOR FURTHER INFORMATION 
CONTACT: 

John J. McAuliffe, Bureau of Foods 
(HFF-334), Food and Drug Adminis¬ 
tration, Department of Health, Edu¬ 
cation, and Welfare, 200 C Street 
SW., Washington, D.C. 20204. 202- 
472-5690. 

SUPPLEMENTARY INFORMATION: 
Pursuant to provisions of the Federal 
Food, Drug, and Cosmetic Act (section 
409(b)(5), 72 Stat. 1786 (21 U.S.C. 
348(b)(5))). notice is given that a peti¬ 
tion (FAP 7B3321) has been filed by 
Abbott Laboratories, North Chicago, 
Ill. 60064, proposing that § 177.2600 
Rubber articles intended for repeated 
use (21 CFR 177.2600) be amended for 
the safe use of 4-(diiodomethylsul- 
fonyl) toluene as a component in 
rubber articles intended for repeated 
use in contact with food. 

The environmental impact analysis 
report and other relevant material 
have been reviewed, and it has been 
determined that the proposed use of 
the additive will not have a significant 
environmental impact. Copies of the 
environmental impact analysis report 
may be seen in the office of the Hear¬ 
ing Clerk (HFA-305), Food and Drug 
Administration. Room 4-65, 5600 Fish¬ 
ers Lane, Rockville. Md. 20857, be¬ 
tween the hours of 9 a.m. and 4 p.m., 
Monday through Friday. 

Dated: September 1, 1978. 

Sanford A. Miller, 
Director , Bureau of Foods. 
IFR Doc. 78-25343 Filed 9-11-78; 8:45 am) 


[ 4110 - 03 ] 

Food and Drug Administration 
MERCK SHARP A DOHME 

Suifathalidina Boluses; Withdrawal of 
Approval of New Animal Drug Application 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: This document with¬ 
draws approval of new animal drug ap¬ 
plication (NADA) 5-456 providing for 
use of sulfathalidine boluses that con¬ 
tain 4 grams of phthalylsulfathiazole 
in each bolus for the treatment of 
scours, infectious diarrhea, and enter¬ 
itis in cattle and white scours in swine. 
The manufacturer has requested this 
action. 

EFFECTIVE DATE: September 12. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Donald A. Gable, Bureau of Veteri¬ 
nary Medicine (HFV-114). Food and 
Drug Administration, Department of 
Health, Education, and Welfare, 
5600 Fishers Lane, Rockville. Md. 
20857, 301-443-3420. 

SUPPLEMENTARY INFORMATION: 
Under the Federal Food. Drug, and 
Cosmetic Act (sec. 512(e), 82 Stat. 345- 
347 (21 U.S.C. 360b(e))) and under au¬ 
thority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.1) and 
redelegated to the Director of the 
Bureau of Veterinary Medicine (21 # 
CFR 5.84), the following notice is* 
issued: 

In a notice published in the Federal 
Register of July 22, 1970 (35 FR 
11713), the Food and Drug Adminis¬ 
tration, after evaluating a report re¬ 
ceived from the National Academy of 
Science/National Research Council 
Drug Efficacy Study Group, concluded 
that sulfathalidine boluses were prob¬ 
ably effective for the treatment of cer¬ 
tain bacterial intestinal infections, 
such as calf scours and infectious en¬ 
teritis of pigs. The announcement fur¬ 
ther stated that: (1) Additional data 
were necessary to support claims made 
for use of the drug in horses, (2) label 
changes were necessary. (3) the dis¬ 
ease claims for the preparation must 
be restricted to diseases involving the 
gastrointestinal tract, (4) disease 
claims should be properly qualified, 
and (5) data should demonstrate that 
the bolus disintegrates in the gastroin¬ 
testinal tract of the medicated species 
to produce the desired effect. 

In response to the notice, the firm 
Merck Sharp Si Dohme research Labo¬ 
ratories, Division of Merck Si Co., Inc., 
P.O. Box 2000, Rahway, N.J. 07065, 
filed additional data which were evalu¬ 
ated and found to be incomplete, and 


additional data were requested. How¬ 
ever, in a May 19, 1978, letter, the firm 
advised that it had evaluated the re¬ 
quirements necessary for approval of 
the product and had decided to discon¬ 
tinue distribution. In the letter, Merck 
Sharp Si Dohme Research Laborato¬ 
ries requested that approval of the 
NADA be withdrawn and waived an 
opportunity for hearing. 

In accordance with §514.115 With¬ 
drawal of approval of applications (21 
CFR 514.115), notice is given that ap¬ 
proval of NADA 5-456 and all supple¬ 
ments thereto is hereby withdrawn, ef¬ 
fective September 12, 1978. 

Dated: September 5, 1978. 

Lester M. Crawford. 
Director , Bureau of 
Veterinary Medicine . 

[FR Doc. 78-25566 Filed 9-11-78; 8:45 am] 


[ 4110 - 35 ] 

Health Cara Financing Administration 

PHARMACEUTICAL REIMBURSEMENT BOARD 

Proposed MACs and Announcement of Public 
Hearing 

AGENCY: Health Care Financing Ad¬ 
ministration (HCFA), HEW. 

ACTION: Notice. 

SUMMARY: In accordance with 45 
CFR S19.5 (as amended at 43 FR 
35310-11, Aug. 9, 1978), the Pharma¬ 
ceutical Reimbursement Board pro¬ 
poses maximum allowable cost (MAC) 
limits on the drugs specified below and 
announces a public hearing with 
regard to these proposed MAC’S. 

DATES: Hearing—November 1, 1978 (9 
a.m. to 5 p.m.) and November 2, 1978 
(9 a.m. to 5 p.m.) and November 2, 
1978 (9 a.m. to 5 p.m.). End of com¬ 
ment period—October 12, 1978. End of 
period for submission of requests to 
appear at the hearing—October 17, 
1978. 

PLACE OF HEARING: Auditorium. 
Hubert H. Humphrey Building, 200 In¬ 
dependence Avenue SW., Washington, 
D.C. 20201. 

FOR FURTHER INFORMATION 
CONTACT: 

Peter Rodler, Executive Secretary, 
Pharmaceutical Reimbursement 
Board, 3076 Switzer Building, 330 C 
Street SW., Washington, D.C. 20201, 
202-472-3821. 

SUPPLEMENTARY INFORMATION: 
The Pharmaceutical Reimbursement 
Board has been established within the 
Health Care Financing Administration 
for the purpose of setting a MAC for 
multiple-source drugs for which reim¬ 
bursement is provided under medicaid, 
medicare, and other programs admin¬ 
istered by the Department. Pursuant 
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to 45 CFR S19.5 (as amended at 43 PR 
35310-11, Aug. 9. 1978), the Pharma¬ 
ceutical Reimbursement Board pro¬ 
poses the following MAC limits: 

Acetaminophen with codeine tablets, 30 mg. 

$0.0780 per tablet. 

Acetaminophen with codeine tablets. 60 mg. 

$0.1545 per tablet. 

Hydrochlorothiazide tablets. 25 mg. $0.0250 

per tablet. 

Hydrochlorothiazide tablets. 50 mg. $0.0306 

per tablet. 

Probenecid tablets, 0.5 g. $0.0644 per tablet. 

The Board originally identified 
these multiple-source drugs as drugs 
for which significant amounts of Fed¬ 
eral funds are expended and for which 
there are significantly different prices. 
The Food and Drug Administration 
has advised the Board that there is no 
regulatory action, either pending or 
under consideration, that would be a 
reason for delaying or withholding the 
establishment of MAC’S on the drugs 
listed above. In making the initial de¬ 
termination of the lowest unit price at 
which each of the drugs is widely and 
consistently available from any formu- 
lator or labeler, the Board made use of 
a HCFA-sponsored survey of drugstore 
sales by IMS America, offers to sell as 
found in the Red Book, several com¬ 
ments from manufactures, and State 
MAC limits on these drugs already in 
effect in certain States. The FDA 
advice and the economic data listed 
above are available for inspection at 
the Office of Pharmaceutical Reim¬ 
bursement and a limited number of 
copies are available upon request. 

Interested persons and organizations 
are invited to submit in writing com¬ 
ments on the proposed MAC’S. All 
comments received on or before Octo¬ 
ber 12, 1978, will be considered and 
will be maintained for public inspec¬ 
tion at the Office of Pharmaceutical 
Reimbursement. 

A public hearing on the proposed 
MAC’S will be held November 1 and 2. 
1978. Persons or organizations wishing 
to make presentations must submit to 
the Board’s executive secretary by Oc¬ 
tober 17, 1978, at least 20 copies of the 
proposed oral presentation in its en¬ 
tirety, together with all supporting 
studies and materials and the names 
and addresses of proposed partici¬ 
pants. The Board will grant every re¬ 
quest to appear when the presentation 
is relevant to the proposed MAC. 

Dated: September 6. 1978 

Peter Rodler, 
Executive Secretary , 
Pharmaceutical Reimbursement 
Board. 

IFR Doc. 78-25594 Filed 9-11-78; 8:45 am) 


[ 4110 - 84 ] 

Health Services Administration 

MATERNAL AND CHILD HEALTH RESEARCH 
GRANTS REVIEW COMMITTEE 

Meeting 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 
Act (Pub. L. 92-463), announcement is 
made of the following National Advi¬ 
sory body scheduled to meet during 
the month of October 1978: 

Name: Maternal and child health research 
grants review committee. 

Date and Time: October 4-6. 1978. 9 a.m. 
Place: Conference Room M. Parklawn 
Building. 5600 Fishers Lane, Rockville. 
Md. 20857. 

Open October 4, 9 a.m. to 10 a.m. 

Closed for remainder of meeting. 

Purpose: The Committee is charged with 
the review of all research grant applica¬ 
tions in the program areas of maternal 
and child health administered by the 
Bureau of Community Health Services. 

Agenda: The Committee will be perform¬ 
ing the review of grant applications for Fed¬ 
eral assistance. This meeting will be open to 
the public from 9 to 10 a.m., October 4 for 
the Opening Remarks. The remainder of 
the meeting will be closed to the public for 
the review of grant applications, in accord¬ 
ance with the provisions set forth in section 
552b(c)(6), Title 5, U.S. Code and the Deter¬ 
mination by the Administrator, Health Ser¬ 
vices Administration, pursuant to Pub. L. 
92-463. 

Anyone wishing to obtain a roster of the 
members, minutes of meeting, or other rele¬ 
vant Information should contact Gontran 
Lamberty, Dr. P.H., Bureau of Community 
Health Services. Room 7-15, Parklawn 
Building. 5600 Fishers Lane. Rockville. Md. 
20857, Telephone 301-443-2190. 

Agenda items are subject to change as pri¬ 
orities dictate. 

Dated: September 1, 1978. 

William H. Aspden, Jr., 
Associate Administrator 
for Management 
CFR Doc. 78-25504 Filed 9-11-78; 8:45 am) 


[ 4110 - 08 ] 

National Institute of Health 

REPORT ON BIOASSAY OF HYDRAZOBENZENE 
FOR POSSIBLE CARCINOGENICITY 

Availability 

Hydrazobenzene (CAS 530-50-7) has 
been tested for cancer-causing activity 
with rats and mice in the Carcinogene¬ 
sis Program, Division of Cancer Cause 
and Prevention, National Cancer Insti¬ 
tute. A report is available to the 
public. 

Summary: A bioassay of technical- 
grade hydrazobenzene for possible car¬ 
cinogenicity was conducted using Fi¬ 
scher 344 rats and B6C3F1 mice. Hy¬ 
drazobenzene was administered in the 
feed, at either of two concentrations. 


to groups of 50 male and 47 to 50 
female animals of each species. The 
time-weighted average dietary concen¬ 
trations used in the rat bioassay were 
0.008, 0.004, and 0.01 percent for low- 
dose males, high-dose males, low-dose 
females, and high-dose females, re¬ 
spectively. The time-weighted average 
dietary concentrations used in the 
mouse bioassay were 0.008, 0.04, 0.004, 
and 0.04 percent for low-dose males, 
high dose males, low-dose females, and 
high-dose females, respectively. After 
a 78-week period of compound admin¬ 
istration, observation of the rats con¬ 
tinued for an additional 17 or 18 
weeks. For each species. 47 to 50 ani¬ 
mals of each sex were placed on test as 
controls. 

In both species, adequate numbers 
of animals in ail groups survived suffi¬ 
ciently long to be at risk from late-ap¬ 
pearing tumors. 

Under the conditions of this bio¬ 
assay, hydrazobenzene was carcinogen¬ 
ic to Fischer 344 rats of both sexes, 
causing increased incidences of hepa¬ 
tocellular carcinoma and Zymbal’s 
gland squamous-cell neoplasms in 
male rats, neoplastic nodules of the 
liver in female rats, and mammary 
adenocarcinomas in female rats. Hy¬ 
drazobenzene was also carcinogenic to 
female B6C3F1 mice, causing an in¬ 
creased incidence of hepatocellular 
carcinomas. The compound was not 
carcinogenic to male B6C3F1 mice. 

Single copies of the report are avail¬ 
able from the Office of Cancer Com¬ 
munications, National Cancer Insti¬ 
tute, Building 31. Room 10A21, Na¬ 
tional Institutes of Health, Bethesda, 
Md. 20014. 

(Catalogue of Federal Domestic Assistance 
Program Number 13.393, Cancer Cause and 
Prevention Research) 

Dated: August 31. 1978. . 

Donald S. Fredrickson, 
Director * National 
Institutes of Health. 

[FR Doc. 78-25215 Filed 9-11-78; 8:45 am) 


[ 4110 - 08 ] 

REPORT ON BIOASSAY OF L-TRYPTOPHAN 
FOR POSSIBLE CARCINOGENICITY 

Availability 

L- tryptophan (CAS 73-22-3) has 
been tested for cancer-causing activity 
with rats and mice in the Carcinogene¬ 
sis FTogram, Division of Cancer Cause 
and Prevention, National Cancer Insti¬ 
tute. A report Is available to the 
public. 

Summary: A bioassay of the amino 
acid L-tryptophan for possible carcino¬ 
genicity was conducted by administer¬ 
ing the test chemical in feed to Fi¬ 
scher 344 rats and B6C3F1 mice. 
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Groups of 35 rats and 35 mice of 
each sex were administered L-trypto- 
phan at one of two doses, either 25,000 
or 50,000 p.p.m., 5 days per week for 78 
weeks, and then observed for 26 or 27 
weeks. Matched controls consisted of 
groups of 15 rats or 15 mice of each 
sex. All surviving rats and mice were 
killed at 104 or 105 weeks. 

L-tryptophan had little toxic effect 
on the rats; mean body weight loss was 
minimal and survival of dosed groups 
of both sexes was high. In the mice, 
mean body weights of dosed animals 
were lower than those of controls 
throughout most of the bioassay, par¬ 
ticularly in the females. Sufficient 
numbers of rats were at risk to termi¬ 
nation of the study for development of 
late-appearing tumors, and sufficient 
numbers of mice were at risk beyond 
52 weeks of the study for development 
of tumors. 

It is concluded that under the condi¬ 
tions of this bioassay, L-tryptophan 
was not carcinogenic for Fischer 344 
rats or B6C3F1 mice. 

Single copies of the report are avail¬ 
able from the Office of Cancer Com¬ 
munications, National Cancer Insti¬ 
tute, Building 31, Room 10A21, Na¬ 
tional Institutes of Health, Bethesda, 
Md. 20014. 

(Catalogue of Federal Domestic Assistance 
Program Number 13.393, Cancer Cause and 
Prevention Research) 

Dated: August 18, 1978. 

Thomas E. Malone, 
Acting Director, National 
Institutes of Health, 
[FR Doc. 78-25214 Filed 9-11-78; 8:45 am) 


[ 4110 - 08 ] 

Notional InsHtutos of Hoolth 

SICKLE CELL DISEASE ADVISORY COMMITTEE 
Amended Meeting 

Notice is hereby given of a change in 
meeting dates and room assignment of 
the Sickle Cell Disease Advisory Com¬ 
mittee, National Heart, Lung, and 
Blood Institute, which was published 
in the Federal Register on July 25, 
1978, 43 FR 32190. 

This committee was to have con¬ 
vened at 8:30 a.m. on September 14 
and 15. 1978 in Conference Room 7, 
Building 31. This has been changed to 
November 2 and 3, 1978, Conference 
Room 10, C-Wing, Building 31. Nation¬ 
al Institutes of Health, Bethesda, Md. 

The entire meeting will be open to 
the public from 8:30 a.m. to 5 p.m. on 
both days. All other items remain the 
same. 


Dated: September 6, 1978. 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health, 
[FR Doc. 78-25679 Filed 9-11-78; 8:45 am] 


[ 4110 - 02 ] 

Office of Educofion 

NATIONAL ADVISORY COUNCIL ON THE 

EDUCATION OF DISADVANTAGED CHILDREN 

Amendment 

This notice is to amend the first 
paragraph of the notice of the meet¬ 
ing of the National Advisory Council 
on the Education of Disadvantaged 
Children which appeared in the Fed¬ 
eral Register on Friday, August 25, 
1978, page 38115. The Council meeting 
scheduled for September 16, 1978, 
from 8:30 a.m.-l:30 p.m., will be held 
in the Colony Room of the Ramada 
Inn located at 7621 Kingston Pike, 
Knoxville. Tenn. 37919, 615-693-8111. 

The National Advisory Council on 
the Education of Disadvantaged Chil¬ 
dren is established under section 148 
of the Elementary and Secondary Act 
(20 U.S.C. 2411) to advise the Presi¬ 
dent and the Congress on the effec¬ 
tiveness of compensatory education to 
improve the educational attainment of 
disadvantaged children. 

Signed at Washington, D.C., on Sep¬ 
tember 6, 1978. 

Roberta Lovenheim, 
Executive Director. 

[FR Doc. 78-25595 Filed 9-11-78; 8:45 am] 


[ 4110 - 07 ] 

Social Security Administration 

REDELEGATIONS OF AUTHORITY TO IMPLE¬ 
MENT THE PROVISIONS OF SECTION 405 OF 

PUB. L 95-216 

Section 405 of Pub. L. 95-216, en¬ 
acted on December 20, 1977, autho¬ 
rizes and directs the Secretary of 
Health, Education, and Welfare (the 
Secretary) to pay States amounts 
equal to the amounts expended by 
States for erroneous State-adminis¬ 
tered State supplementary payments 
made to aged, blind, or disabled indi¬ 
viduals where it has been determined 
by the Secretary, through an audit by 
the Department of Health. Education, 
and Welfare, which has been reviewed 
and concurred in by the Department’s 
Inspector General, that: Such errone¬ 
ous State payments were paid during 
calendar year 1974, pursuant to an 
agreement with the particular State 
under section 212(a) of Pub. L. 93-66, 
or paid by that State as an optional 
State supplementation, as defined in 
section 1616 of the Social Security Act; 
such erroneous payments were made 


as a result of the State’s good faith re¬ 
liance on erroneous or incomplete in¬ 
formation supplied by the Department 
of Health, Education, and Welfare 
through the State data exchange, or 
good faith reliance on incorrect sup¬ 
plemental security income benefit pay¬ 
ments made by the Department of 
Health, Education, and Welfare; and 
recovery of such State payments 
would be impossible or unreasonable. 

Authority to perform the functions 
vested in the Secretary by section 405 
of Pub. L. 95-216 has been delegated 
to the Commissioner of Social Securi¬ 
ty (the Commissioner), with authority 
to redelegate (43 FR 25385-6, dated 
June 12, 1978). Accordingly, notice is 
hereby given that the Acting Commis¬ 
sioner has redelegated the subject au¬ 
thority to the Deputy Commissioner 
of Social Security and the Social Secu¬ 
rity Administration’s Associate Com¬ 
missioner for Program Operations, 
without authority to further redele¬ 
gate. These redelegations are effective 
as of the date that this general notice 
thereof is published in the Federal 
Register. Any actions taken by the 
Deputy Commissioner of Social Secu¬ 
rity or the Associate Commissioner for 
Program Operations prior to the date 
that notice of these redelegations is 
published in the Federal Register 
which, in effect, involve the exercise 
of authority formally redelegated by 
this document, are hereby affirmed 
and ratified. 

Dated: August 31, 1978. 

Robert P. Bynum, 
Acting Commissioner 
of Social Security. 

[FR Doc. 25612 Filed 9-11-78; 8:45 am] 


[ 4310 - 55 ] 

DEPARTMENT OF THE INTERIOR 

Fish ond Wildlife Service 
RECEIPT OF APPLICATION FOR PERMIT 

Notice is hereby given that an appli¬ 
cant has applied in due form for a 
permit to take sea otters as authorized 
by the Marine Mammal Protection Act 
of 1972 (16 U.S.C. 1361-1407), and the 
regulations governing the taking and 
Impo rting of marine mammals (50 
CFR Part 18), and section 10 of the 
Endangered Species Act of 1973 (Pub. 
L. 93-205). 

1. Applicant: a. Name—John L. 
Bengston. b. Address—Department of 
Ecology and Behavioral Biology, Uni¬ 
versity of Minnesota, 108 Zoology 
Building, Minneapolis. Minn. 55455. 

2. Type of permit: Marine mammal/ 
scientific research—Endangered spe¬ 
cies/scientific research. 

3. Name and number of animals: 
West Indian manatee ( Trichechus 
Manatus ), 15. 
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4. Type of activity: Capture, tag with 
radio transmitter, and paint mark, col¬ 
lect blood and urine specimens, and re¬ 
lease. 

5. Location of activity: St. John’s 
River drainage in Florida. 

6. Period of activity: December 15. 
1978, to December 15, 1980. history 
which is critical to understanding the 
ecology of manatees. 

Concurrent with the publication of 
this notice in the Federal Register 
the Federal Wildlife Permit Office is 
forwarding copies of this application 
to the Marine Mammal Commission 
and the Committee of Scientific Advis¬ 
ers. 

The application has been assigned 
file No. PRT 2-3167. Written data or 
views, or requests for copies of the 
complete application or for a public 
hearing on this application should be 
submitted to the Director, U.S. Fish 
and Wildlife Service (WPO), Washing¬ 
ton, D.C. 20240, within 30 days of the 
publication of this notice. Those indi¬ 
viduals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Director. 

All statements and opinions con¬ 
tained in this application are summar¬ 
ies of those of the applicant and do 
not necessarily reflect the views of the 
U.S. Fish and Wildlife Service. 

Documents submitted in connection 
with the above application are availa¬ 
ble for review during normal business 
hours in room 534, 1717 H Street NW„ 
Washington, D.C. 

Dated: September 6, 1978. 

Donald G. Donahoo, 

Chief, Permit Branch, 
Federal Wildlife Permit Office, 

[FR Doc. 78-25607 Filed 9-11-78: 8:45 ami 


[ 4310 - 55 ] 

ENDANGERED SPECIES PJERMfT 
Receipt of Application 

Applicant: Philadelphia Zoological 
Garden, 34th Street and Girard 
Avenue, Philadelphia. Pa. 19104. 

The applicant requests a permit to 
import two male and two female 
Komodo Island monitors ( Varanus ko- 
modensis ) for propagation purposes. 
The monitors will be taken from the 
wild in Indonesia. Humane care and 
treatment during transport has been 
indicated by the applicant. 

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours in Room 534, 1717 H 
Street NW., Washington, D.C., or by 
writing to the Director, U.S. Fish and 
Wildlife Service (WPO). Washington, 
D.C. 20240. 


This application has been assigned 
file No. PRT 2-3156. Interested per¬ 
sons may comment on this application 
by submitting written data, views, or 
arguments to the Director at the 
above address within 30 days of the 
date of this publication. Please refer 
to the file number when submitting 
comments. 

Dated: September 7, 1978. 

Donald G. Donahoo, 
Chief, Permit Branch, Federal 
Wildlife Permit Office, U.S. 
Fish and Wildlife Service . 

[FR Doc. 25606 Filed 9-11-78; 8:45 am] 


[ 4310 - 55 ] 

THREATENED SPECIES PERMIT 
Rocoipf of Application 

Applicant: School of Pharmacy, Uni¬ 
versity of Mississippi, University, Miss. 
38677. 

Applications for threatened species 
permits are not normally published in 
the Federal Register and the public is 
given a 30-day period during which 
they may submit comments. However, 
due to the concern of numerous orga¬ 
nizations and agencies over the wel¬ 
fare of nonhuman primates and the 
international traffic in these species, it 
has been determined that this applica¬ 
tion should be published in the Feder¬ 
al Register. 

The applicant requests a permit to 
import four stumptailed macaques 
iMacaca arctoides) for the purpose of 
research to ascertain the effects of the 
adminstration of d-amphetamine on 
the social interactions of a colony of 
captive nonhuman primates. These 
animals are to be obtained from a cap¬ 
tive population held by the Primate 
Center TNO, the Netherlands. 

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours in Room 534, 1717 H 
Street NW., Washington, D.C., or by 
writing to the Director. U.S. Fish and 
Wildlife Service (WPO). Washington. 
D.C. 20240. 

This application has been assigned 
file No. PRT 2-3156. Interested per¬ 
sons may comment on this application 
by submitting written data, views, or 
arguments to the Director at the 
above address within 30 days of the 
date of this publication. Please refer 
to the file number when submitting 
comments. 

Dated: September 7, 1978. 

Donald G. Donahoo, 
Chief, Permit Branch, Federal 
Wildlife Permit Office, U.S. 
Fish and Wildlife Service. 

[FR Doc. 78-25605 Filed 9-11-78; 8:45 am] 
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Office of the Secretary 

[Civil No. 1983-73] 

NATURAL RESOURCES DEFENSE COUNCIL 
INC, ET AL 

Proposed Deviation From Scheduled Prepara¬ 
tion of Environmental Impact Statements on 

Livestock Grazing 

In the matter of the Natural Re - 
sources Defense Council, Inc., et al., 
plaintiffs, v. Cecil Andrus, Secretary of 
the Interior, et al, defendants. 

The amended final judgment of 
April 14, 1978, in the above-entitled 
case, requires the preparation of a 
series of environmental impact state¬ 
ments (EIS’s) by the Bureau of Land 
Management (BLM), Department of 
the Interior, on the grazing of live¬ 
stock in the Western States, pursuant 
to the National Environmental Policy 
Act (NEPA) 42 U.S.C. 4321 et seq. 
Paragraph 9 of the judgment contem¬ 
plates the possibility of material devi¬ 
ations from the judgment and pro¬ 
vided for notice as follows: 

9. If the Federal Defendants believe, in 
good faith, that circumstances dictate that 
any material deviations must be made, then 
In that event, the Federal Defendants shall 
give Notice to this Court wherein a detailed 
explanation shall be made of the deviation 
which is anticipated to occur together with 
the reason(s) therefor. This Notice shall be 
filed prior to the anticipated implementa¬ 
tion of such deviation, and contemporane¬ 
ously a copy of such Notice shall be sent by 
registered mail to all parties to this action 
(No. 1983-73) and such Notice shall be pub¬ 
lished in the Federal Register. Thereafter, 
if objections are filed with the court within 
30 days from the date of publication in the 
Federal Register, the Federal Defendants 
and the objecting parties may make such 
motions and present evidence to the court 
as to them seems proper, and the court shall 
determine if such deviations shall be al¬ 
lowed to occur or make any other appropri¬ 
ate order; provided, however, that if no ob¬ 
jections are filed with the court within such 
30-day period, BLM shaU be authorized to 
implement such deviation. 

Paragraph 4 of the amended final 
judgment provides that a supplement 
to the final EIS for the Challis Plan¬ 
ning Unit shall be completed by the 
end of fiscal year 1978. A draft supple¬ 
mental EIS has been prepared, and 
was filed with the Environmental Pro¬ 
tection Agency (EPA) on August 11, 
1978, and circulated among govern¬ 
mental agencies and citizens and citi¬ 
zen groups for comment. The Federal 
Defendants now give notice that they 
propose to extend the completion time 
for the final EIS to November 30, 
1978. The need for this additional time 
can be briefly stated as follows: 

1. In its Notice of Proposed Devi - 
ation From Scheduled Preparation of 
Environmental Impact Statements on 
Livestock Grazing published in the 
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Federal Register on September 1, 

1977, the Department of the Interior 
requested a due date of December 1, 
1979, for the filing of a Supplement to 
the Challis EIS. This date was request¬ 
ed because of serious data gaps and 
planning deficiencies identified during 
preparation of the Challis EIS, which 
had to be remedied prior to prepara¬ 
tion of the Supplement. 

2. In paragraph 4 of its April 14, 

1978, amended final judgment, this 
Court set the end of fiscal year 1978, 
September 30. 1978, as the deadline 
for the completion of the Challis Sup¬ 
plement. 

3. Since the filing of the final EIS on 
the Challis Planning Unit on January 
10, 1977, BLM has worked with the 
Soil Conservation Service (SCS) and 
the U.S. Geological Survey (USGS) to 
update and supplement existing inven¬ 
tory data for Challis as quickly as pos¬ 
sible. This work had not been complet¬ 
ed when this Court issued its April 14, 
1978, Order. 

4. In response to the April 14th 
Order, BLM has expended truly ex¬ 
traordinary efforts to complete the 
Challis Supplement in the time al¬ 
lowed by the Court. Field employees 
worked double shifts and weekends to 
try to meet the deadline. Correlation 
of soils data provided by SCS with 
vegetation data obtained by BLM was 
completed in mid-May. Slope maps 
also became available from USGS 
during May. After compilation of data 
was completed, the management 
framework plan (MFP) for Challis was 
reviewed and updated. A first draft of 
the Supplement to the Challis EIS 
was completed on July 17, and the 
Draft Supplement, a copy of which is 
attached, was filed with EPA on 
August 11. 

5. The public comment period for 
the Draft Supplement closes on Octo¬ 
ber 22, 1978. We received approximate¬ 
ly 1,000 separate comments on the 
Draft of the original Challis EIS, and 
expect a similar level of public interest 
in the Draft Supplement. All com¬ 
ments must be analyzed, appropriate 
text changes made, and responses pre¬ 
pared prior to completion of the Final 


Supplemental EIS. The additional 
time Federal Defendants have request¬ 
ed in our Notice of Proposed Deviation 
is essential to permit effective public 
participation in the EIS process as 
mandated by NEPA. 

Dated: September 7, 1978. 

Guy Martin, 
Assistant Secretary , 
Land and Water Resources. 

This document is presented to the 
Court in compliance with paragraph 9 
of the judgment as a material devi¬ 
ation from the schedule. 

Respectfully submitted, 

William M. Cohen. 

Land and Natural Resources Di¬ 
vision U.S . Department of 
Justice . 

[FR Doc. 78-25615 Filed 9-11-78; 8:45 am] 
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Office of the Secretary 

TRUCKEE AND CARSON RIVER BASINS OF 
CALIFORNIA AND NEVADA—NEWIANDS, 
TRUCKEE STORAGE, AND WASHOE PRO¬ 
JECTS 

Operating Criteria and Procedures for Coordi¬ 
nated Operation and Control of the Truckee 
and Carson Rivers for Service to Newlands 
Project 

The water supply diversions of the 
Truckee-Carson Irrigation District 
from both the Truckee and Carson 
Rivers shall be limited to the amount 
needed for agricultural purposes, not 
exceeding 288,129 acre-feet, if availa¬ 
ble, for the 12 months ending October 
31, 1978. The water supply diversions 
shall be measured at the gaging sta¬ 
tion below Lahontan Dam and at di¬ 
version points along the Truckee 
Canal. All use of water for power gen¬ 
eration shall be incidental to either 
agricultural use or precautionary 
drawdown or spill. In satisfying the di¬ 
version for agricultural purposes, 
maximum use will be made of Carson 
River water and diversions through 
the Truckee Canal will be minimized. 

Stampede Reservoir shall be operat¬ 
ed by the United States to provide 


flood control, fish and wildlife and rec¬ 
reation benefits, and to store water for 
possible agricultural use by the 
Truckee-Carson Irrigation District. 
The operation of Stampede Reservoir 
will be coordinated with the operation 
of Lake Tahoe, Prosser Creek Reser¬ 
voir, and Boca Reservoir to avoid in¬ 
fringing upon the floristan rates or 
water rights established by existing 
degrees and agreements. 

In all of the operations, Truckee 
Canal will be operated to the maxi¬ 
mum extent practical with the objec¬ 
tive of maintaining minimum terminal 
flow to Lahontan Reservoir or Carson 
River during all periods except when 
criteria herein specifically permits 
such deliveries. In order to minimize 
the rates of fluctuation in the Truckee 
River below Derby Dam. the change of 
flow in Truckee Canal within any 24- 
hour period shall not exceed 50 cubic 
feet per second or 20 percent of the 
flow in the Truckee River below Derby 
Dam, whichever is greater. 

During periods of spill or precau¬ 
tionary drawdown of Lahontan Reser¬ 
voir, the district will be charged only 
with the predetermined schedule of ir¬ 
rigation releases to be passed at the 
gaging station below Lahontan Reser¬ 
voir plus measured diversions from the 
Truckee Canal and Rock Dam Ditch. 

The operation of Stampede Reser¬ 
voir, Derby Diversion Dam, Truckee 
Canal, and Lahontan Reservoir will be 
conducted in accordance with the fol¬ 
lowing criteria in order to minimize di¬ 
versions from the Truckee River 
through the Truckee Canal. 

Section A— Truckee Diversion 
Criteria 

Subject to conditions specified in 
section B (Storage Credit at Stam¬ 
pede), the diversions of water from the 
Truckee River into and through the 
Truckee Canal will be governed by the 
following criteria: 

(1) If available, sufficient water will be di¬ 
verted into Truckee Canal to meet direct ag¬ 
ricultural requirements along the Truckee 
Canal. 

(2) Diversions through the Truckee Canal 
into Lahontan Reservoir will be made in ac¬ 
cordance with the following tabulation: 
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If accumulated precipitation Continue Truckee Canal Diversion 

Operating from October 1 to date at to Lahontan Reservoir if storage 


Month 

Tahoe City, 

California, is: 


is less than 

upper limit. 


February- 



Lower 

Limit 1 

Upper Limit 

March 


Inches 

Elev. 

Ac. Ft. 

Elev. 

Ac. Ft. 

February 1 

less than 

16.80 

4145.8 

160,000 

4146.3 

163,000 


.between 

16.80 & 22.10 

4138.5 

120,000 

4139.1 

123,000 


greater than 

22.10 

4129.3 

80,000 

4130.1 

83,000 

March 1 

less than 

22.10 

4151.8 

200,000 

4152.2 

203,000 


between 

22.10 6 26.10 

4144.1 

150,000 

4144.6 

153,000 


greater than 

26.10 

4134.2 

100,000 

4134.9 

103,000 


If forecasted runoff plu9 






existing storage on April 1 is: 





April- 







October 


Ac. Ft. 

Elev. 

Ac• Ft. 

Elev. 

Ac. Ft. 

April 1 

greater than 

350,000 

No diversion to Lahontan through October. 


between 

250,000 & 350,000 

4154.3 

220,000 

4154.7 

223,000 


less than 

250,000 

4159.8 

270,000 

4160.1 

273,000 

May 1 

between 

250,000 & 350,000 

4151.8 

200,000 

4152.2 

203,000 


less than 

250,000 

4162.4 

300,000 

4162.6 

303,000 

June 1 

between 

250,000 & 350,000 

4144.1 

150,000 

4144.6 

153,000 


less than 

250,000 

4157.7 

250,000 

4158.1 

253,000 

July 1 

between 

250,000 & 350,000 

4134.2 

100,000 

4134.9 

103,000 


less than 

250,000 

4145.8 

160,000 

4146.3 

163,000 

AugU9t 1 

between 

250,000 6 350,000 

4129.3 

80,000 

4130.1 

83,000 


less than 

250,000 

4131.8 

90,000 

4132.6 

93,000 

September 1 less than 

350,000 

4119.5 

50,000 

4120.8 

53,000 

October 1 

less than 

350,000 

4115.4 

40,000 

4116.8 

43,000 


^Truckee Canal Diversion to Lahontan Reservoir should be started only when storage recedes 
below lower limit. 
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Section B— Storage Credit at 
Stampede 

As a means of minimizing the diver¬ 
sions of Truckee River water for use 
on the Carson Division of the Truckee- 
Carson Irrigation District or for stor¬ 
age in Lahontan Reservoir and at the 
same time insuring that the district 
will receive exactly the same total 
amount of water for its beneficial use 
as otherwise, the following modifica¬ 
tions shall be applied to the criteria in 
section A (Truckee Diversion Criteria): 

(1) The storage levels in Lahontan 
Reservoir specified as limits for start¬ 
ing and stopping diversions of water 
for storage in Lahontan or use on the 
Carson Division shall be converted to 
acre-feet and applied to the sum of 
water in storage at Lahontan Reser¬ 
voir and water in Stampede Reservoir 
credited to the Truckee-Carson Irriga¬ 
tion District using the most up-to-date 
area-capacity curve for each reservoir. 

(2) The combined storage facilities 
on the upper Truckee River will be op¬ 
erated in a manner consistent with the 
applicable decrees and so as to main¬ 
tain the floristan rates with the objec¬ 
tive of maximizing the accumulation 
of storage in Stampede Reservoir. 

(3) Whenever there is uncommitted 
water in Stampede Reservoir, the 
Truckee-Carson Irrigation District 
shall forego the diversion of water 
into the Truckee Canal for storage in 
Lahontan Reservoir or for use on the 
Carson Division and shall accept credit 
in Stampede Reservoir for the amount 
of water it otherwise would have di¬ 
verted. 

(4) The sum of the amount of water 
stored in Lahontan Reservoir plus the 
amount of water stored in Stampede 
Reservoir and credited to the Truckee- 
Carson Irrigation District shall not be 
allowed to exceed the storage capacity 
of Lahontan (317,300 acre-feet), and 
this limit shall be preserved, if neces¬ 
sary, by the reduction of credit in 
Stampede Reservoir. When the 
amount of water credited to the 
Truckee-Carson Irrigation District is 
so reduced, the amount of that reduc¬ 
tion shall be credited for the purpose 
of maintaining the minimum rates of 
flow below Derby Dam provided in sec¬ 
tion B(6) of these operating criteria 
and procedures. 

(5) Whenever the water surface ele¬ 
vation of Lahontan Reservoir is at or 
below elevation 4,129.28 feet (80,000 
acre-feet) above mean sea level during 
the irrigation season, water will be re¬ 
leased from Stampede Reservoir to be 
diverted into and through the Truckee 
Canal for agricultural use by the 
Truckee-Carson Divisions. The total 
amount of the release shall be limited 
to the lesser of the amount credited to 
the Truckee-Carson Irrigation District 
or the amount needed to supplement 
the 80,000 acre-feet of water in Lahon¬ 


tan Reservoir to meet the remaining 
seasonal agricultural requirements of 
the Truckee-Carson Irrigation Dis¬ 
trict. 

(6) Insofar as possible consistent 
with existing decrees and with main¬ 
taining the floristan rates and with op¬ 
erating criteria and procedures sec¬ 
tions B(l) through B(5), Stampede 
Reservoir (as well as the other storage 
facilities on the upper Truckee River) 
shall be operated with the objective of 
maintaining optimum rates of flow for 
fish, wildlife, and recreational pur¬ 
poses in the Truckee River below 
Derby Dam as determined by the 
Bureau of Reclamation in consultation 
with the Pish and Wildlife Service and 
the Pyramid Lake Paiute Tribe of In¬ 
dians. 

(7) At the conclusion of the water 
year, October 31, 1978, the Secretary 
of the Interior, in consultation with 
the Pyramid Lake Paiute Tribe of In¬ 
dians and the Fish and Wildlife Serv¬ 
ice with respect to the requirements of 
the Pyramid Lake fishery, will deter¬ 
mine: (1) The portion of the remaining 
storage in Stampede Lake allocated 
for releases to Pyramid Lake, and (2) 
the portion of the remaining storage 
in Stampede Reservoir to be allocated 
to the district as additional carryover 
storage credit for the 1979 water year. 

(8) Nothing in sections B(l) through 
B(7) of these operating criteria and 
procedures shall in any way infringe 
on or interfere with the flood control 
function of Stampede Reservoir. 

Section C 

As a means of ensuring that the 
amount of water diverted is limited to 
that prescribed for beneficial agricul¬ 
tural use, the Truckee-Carson Irriga¬ 
tion District shall: 

(1) Deliver water only to lands for 
which the district has in advance es¬ 
tablished to the satisfaction of the 
Secretary, or his designee, that a cur¬ 
rent valid water right exists. 

(2) Establish a single water oper¬ 
ations center which will coordinate all 
orders for delivery of water to individ¬ 
ual turnouts, and which then will dis¬ 
patch flows in the distribution systems 
to meet the water orders with mini¬ 
mum spill from the distribution 
system. 

(3) Permit only authorized district 
employees to open and close individual 
turnouts and operate the distribution 
system facilities. 

(4) Establish and operate sufficient 
stations for the measurement of all 
surface waters flowing out of the 
Truckee. North Carson, and South 
Carson Divisions. 

(5) Initiate immediately a program 
for improving the measurement of the 
amount of water delivered to individu¬ 
al turnouts. The program shall include 
the installation of measuring devices 


on at least 10 percent of the total 
turnouts in 1973; the program shall 
concentrate first on the combinations 
of large users and currently poor mea¬ 
surements; and the installed devices 
must be approved by the Geological 
Survey and the Bureau of Reclama¬ 
tion. 

(0) Submit to the Project Office of 
the Bureau of Reclamation a monthly 
report by the 15th of the following 
month for each of the three divisions, 
showing the total water delivery in 
acre-feet and the maximum, mini¬ 
mum, and mean daily outflow in cubic 
feet per second. Reports showing the 
amount of water in acre-feed delivered 
to each farm each month during the 
water year shall be made at least twice 
during the calendar year. These re¬ 
ports shall be circulated to the tribe 
and the members of the Truckee- 
Carson Operating Criteria and Proce¬ 
dures Committee. 

(7) Establish a system for charging 
water users for the quantity of water 
delivered to their turnouts. The 
system shall be designed: (a) To pro¬ 
vide a reasonable financial incentive 
for economical and efficient use of 
w f ater; and (b) To produce revenue 
against the district’s operation and 
maintenance expenses and to assist 
the discharge of its debt to the United 
States. > 

Section D 

(1) Article 32 of the December 18. 
1926, contract between the United 
States and the district will be invoked 
by the Secretary for substantial viola¬ 
tions of these Operating Criteria and 
Procedures, and the Secretary reserves 
all other rights and options to enforce 
these criteria 

(2) If the Secretary determines that 
waste has occurred through negligence 
or inattention, after written notice the 
amount of such waste shall be deduct¬ 
ed from the district’s allowable maxi¬ 
mum total diversion. 

(3) The district shall not deliver 
water to users who do not comply with 
all of the terms and provisions of 
these Operating Criteria and Proce¬ 
dures. Such deliveries shall not resume 
without the prior approval of the Sec¬ 
retary or his designee. 

(4) The Secretary shall not approve 
any applications for transfers of water 
rights within the Newlands Project 
pursuant to 43 U.S.C. 389 unless he 
finds that the district is in compliance 
with all of the terms and provisions of 
these Operating Criteria and Proce¬ 
dures, and that the applicants for such 
transfers are in compliance with these 
Operating Criteria and Procedures 
and with the applicable decrees. 
Transfers of water rights shall be re¬ 
stricted to the extent that there shall 
be no enlarged comsumptive use of 
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water within the lands of the New- 
lands Project. 

(5) All of the water delivery oper¬ 
ations of the Truckee-Carson irriga¬ 
tion District shall be monitored closely 
by the Bureau of Reclamation. Any 
and all violations of the terms and 
provisions of these Operating Criteria 
and Procedures shall be reported im¬ 
mediately by the district to the Proj¬ 
ect Office of the Bureau of Reclama¬ 
tion. 

Dated: September 7, 1978. 

James A. Joseph, 

Acting Secretary of the Interior. 

[FR Doc. 78-25597 Filed 9-11-78; 8:45 am] 
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Heritage Conservation and Recreation Service 
NATIONAL REGISTER OF HISTORIC PLACES 
Notification of Pending Nominations 

Nominations for the following prop¬ 
erties being considered for listing in 
the National Register were received by 
the Heritage Conservation and Recre¬ 
ation Service before September 1. 
1978. Pursuant to section 60.13(a) of 
36 CFR Part 60, published in final 
form on January 9, 1976, written com¬ 
ments concerning the significance of 
these properties under the National 
Register criteria for evaluation may be 
forwarded to the Keeper of the Na¬ 
tional Register. Office of Archeology 
and Historic Preservation, U.S. De¬ 
partment of the Interior, Washington, 
D.C. 20240. Written comments or a re¬ 
quest for additional time to prepare 
comments should be submitted by 
September 22. 1978. 

William J. Murtagh, 

Keeper of the National Register. 

ALABAMA 

Madison County 

Huntsville. Withers-Chapman House. 2409 
Gaboury Lane. NE. 

Marengo County 

Demopolis, Ashe Cottage . 307 N. Commis¬ 
sioners. 

ARIZONA 

Cochise County 

Bisbee, Bisbee Historic Resources, U.S. 80. 

ARKANSAS 

Crawford County 

Van Buren, Southmayd, L. C.» House, 421 S. 
6th St. 

Drew County 

Monticello, Monticello North Main Street 
Historic District, irregular pattern along 
Westwood Ave., and N. Main St. 


Marion County 

Yellville vicinity. Buffalo River State Park, 
E of Yellville on Buffalo National River. 

Pulaski County 

Little Rock. Bechle Apartment Building, 
1000 E. 9th St. 

CONNECTICUT 

Fairfield County 

Bridgeport, Berkshire No, 7 , Bridgeport 
Harbor. 

Bridgeport, Elmer S. Dailey, Bridgeport 
Harbor. 

Bridgeport, Priscilla Dailey. Bridgeport 
Harbor. 

Hartford County 

Hartford, Day, Calvin, House. 105 Spring 
St. 

Hartford. Temple Beth Israel, 21 Charter 
Oak Ave. 

GEORGIA 

Camden County 

Cumberland Island, High Point-Half Moon 
Bluff Historic District, Cumberland Island 
National Seashore. 

Catoosa County 

Ringgold, Ringgold Depot, U.S. 41. 

Columbia County 

Appling, Kiokee Baptist Church, Kiokee Rd. 

Monroe County 

Forsyth, Sharp-Hardin- Wright House, 212 S. 
Lee St. 

HAWAII 

Kauai County 

Llhue vicinity, Grove Farm, 1 mi. SE of 
Lihue on HI 501, (boundary increase). 

IDAHO 

Adams County 

Cuprum vicinity, Huntley, A. O., Bam, W of 
Cuprum. 

Kootenai County 

Clarksville, Clark House, On Hayden Lake. 

Latah County 

Moscow. Hotel Moscow, 4th and Main Sts. 

ILLINOIS 

Pike County 

Barry, Barry Historic District, D.S. 36. 

IOWA 

Black Hawk County 

Raymond, Waterfield, William, House, 308 
3rd St. S. 

Jackson County 

Andrew, Jackson County Jail, emmet St. 

Jasper County 

Newton vicinity, German Evangelical Re¬ 
formed Church, N of Newton. 


Johnson County 

Iowa City, Opera House Block, 210-212 S. 
Clinton St. 

Linn County 

Cedar Rapids. Averill, A. T., House, 1120 2nd 
Ave. SE. 

Mitchell County 

Mitchell, Mitchell Powerhouse and Dam, 
Red Cedar River. 

Winneshiek County 

SpiUville. Taylor, Wenzil Building, Main St. 

Woodbury County 

Sioux City, Peirce, John, House, 2901 Jack- 
son St. 

KANSAS 

Harper County 

Anthony. Harper County Courthouse, 200 N. 
Jennings Ave. 

MISSISSIPPI 

Quitman County 

Denton vicinity. Denton Site, NW of 
Denton. 

MISSOURI 

Greene County 

Springfield vicinity. Pearson Creek Archae¬ 
ological District, SE of Springfield. 

Jackson County 

Kansas City, SL Mary's Episcopal Church, 
1307 Homes St. 

MONTANA 

Gallatin County 

Bozeman. South Willson Historic District, 
S. Willson Ave. between Curtiss and 
Arthur Sts. 

NEW JERSEY 

Ocean County 

Lakewood, Georgian Court <George Jay 
Gould Estate), Lakewood Ave. 

NEW YORK 

Livingston County 

Moun Morris. Mills, Gen. William A., House, 
14 Main St. 

New York County 

New York City. Fort Washington Site, Man¬ 
hattan. 

NORTH DAKOTA 

Billings County 

Medora vicinity. East Entrance Station, E 
of Medora in Theodore Roosevelt NMP. 

Medora vicinity. Elkhom Ranch Site and 
Maltese Cross Cabin, N of Medora in 
Theodore Roosevelt NMP. 

Medora vicinity. Longhorn Ranch. NE of 
Medora in Theodore Roosevelt NMP. 

McKenzie County 

Watford City vicinity, CCC Structures, 
North Unit, S of Watford City in Theo¬ 
dore Roosevelt NMP. 
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OREGON 

Deschutes County 

Bend. Shelvin-Hixon Mill Buildings. Foot of 
Riverside Blvd. 

Marion County 

Salem. Adolph, Samuel, House, 2943 Slate 
St. 

Salem. Port-Manning House, 4922 Halls 
Ferry Rd. S. 

Multnomah County 

Portland. Bay E. West Ankeny Car Bams, 
2706 NE Couch St. 's 

Portland. Day Building, 2068 NW Flanders 
St. 

Portland. Dosch. Henry E.. House, 5298 SW 
Dosch Rd. 

Portland. First Church of Christ, Scientist, 
1813 NW Everett St. 

Portland. Holt-Say lor-Liber to HoxLse, 3625 
SW Condor 

Washington County 

Beaverton vicinity. Jenkins, Belle Ains- 
worth. Estate. 20950 SW. Farmington Rd. 

RHODE ISLAND 

Washington County 

North Kingstown, Camp Endicott, Between 
7th, 10th and B Sts. 

SOUTH CAROUNA 

Richland County 

Columbia. Confederate Printing Plant, 501 
Gervais St. 

TENNESSEE 

Claiborne County 

Harrogate. Grant-Lee Hall, Lincoln Memori¬ 
al University campus. 

TEXAS 

Bexar County 

San Antonio. Southern Pacific Depot His¬ 
toric District, Roughly bounded by Crock¬ 
ett. Chestnut. Galveston and Cherry Sts. 

Brazoria County 

Angleton, Old Brazoria County Courthouse, 
Public Sq. 

Jefferson County 

Beaumont, Mildred Buildings, 1400 block of 
Calder Ave. 

Lampasas County 

Ev&nt vicinity, Gholson House, 2 mi. S of 
Evant, W of hwy. 281. 

IFR Doc. 78-25345 Filed 9-11-78; 8:45 am] 
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INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 337-TA-501 

CERTAIN SYNTHETIC GEMSTONES 

Notice Postponing Preheoring Conference and 
Hearing 

The Prehearing Conference. Pre- 
hearing Statement, and Hearing dates 
for this investigation previously pub¬ 
lished on July 7. 1978 (43 FR 29362). 
are all postponed indefinitely. 

The Secretary shall serve a copy of 
this notice on all parties of record and 
shall have it published in the Federal 
Register. 

Issued September 6. 1978. 

Janet D. Saxon, 
Administrative Law Judge. 

[FR Doc. 78-25654 Filed 9-11-78; 8:45 ami 
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HIGH-CARBON FERROCHROMIUM 

[Inv. TA-201-351 

Report to the President 

September 5, 1978. 

To the President: 

In accordance with section 201(d)(1) 
of the Trade Act of 1974 (19 U.S.C. 
2251(d)(1)), the United States Interna¬ 
tional Trade Commission herein re¬ 
ports the results of an investigation re¬ 
lating to high-carbon ferrochromium. 

The investigation (No. TA-201-35) 
was undertaken to determine whether 
ferrochromium, containing over 3 per¬ 
cent by weight of carbon, provided for 
in item 607.31 of the Tariff Schedules 
of the United States (TSUS), is being 
imported into the United States in 
such increased quantities as to be a 
substantial cause of serious injury, or 
the threat thereof, to the domestic in¬ 
dustry producing an article like or di¬ 
rectly competitive with the imported 
article. 

The Commission received a letter 
from the Committee of Producers of 
High-Carbon Ferrochromium on June 
9, 1978, requesting the investigation, 
and on June 13, 1978, it received a res¬ 
olution of the Committee on Ways and 
Means of the House of Representa¬ 
tives that— 

(a) Pursuant to section 201(b)(1) of the 
Trade Act of 1974, the United States Inter¬ 
national Trade Commission shall promptly 
make an investigation to determine whether 
ferrochromium, containing over 3 percent 
by weight of carbon, is being imported into 
the United States in such increased quanti¬ 
ties as to be a substantial cause of serious 
injury, or threat thereof, to the domestic in¬ 
dustry producing an article like or directly 
competitive with the imported article. For 
purposes of this resolution, the term “fer¬ 
rochromium. containing over 3 percent by 
weight of carbon" means articles classified 


under item 607.31 of the Tariff Schedules of 
the United States (19 U.S.C. 1202). 

(b) The Commission shall conclude its 
new investigation and report Its determina¬ 
tions to the President by no later than 90 
calendar days from the date of this resolu¬ 
tion. 

The Commission instituted the in¬ 
vestigation on June 21. 1978, after de¬ 
termining that good cause exists, 
within the meaning of section 201(e) 
of the Trade Act of 1974 (19 U.S.C. 
2251(e)), for a reinvestigation on high- 
carbon ferrochromium less than 1 
year from the date the Commission re¬ 
ported to the President the results of 
its previous investigation (No. TA-201- 
28) on the same subject. Notice of this 
determination was published in the 
Federal Register of June 27, 1978 (43 
FR 27907). 

Notice of the institution of the in¬ 
vestigation and of the public hearing 
to be held in connection therewith was 
issued on June 22, 1978, and published 
in the Federal Register of June 27, 
1978 (43 FR 27907). The public hear¬ 
ing was held on August 8. 1978, in 
Washington, D.C. A transcript of the 
hearing and copies of briefs submitted 
by interested parties are attached. 1 

The information for this report was 
obtained from fieldwork and inter¬ 
views by members of the Commission's 
staff, from other Federal agencies, 
from responses to the Commission's 
questionnaires, from information pre¬ 
sented at the public hearing, from 
briefs submitted by interested parties, 
and from the Commission's files. 

There were no imports of ferrochro¬ 
mium, containing over 3 percent by 
weight of carbon, from countries 
whose imports are presently subject to 
the rates of duty set forth in column 2 
of the TSUS. The import relief recom¬ 
mended herein, therefore, is not ad¬ 
dressed to Imports from such coun¬ 
tries. Certain recommended relief 
measures would involve the Imposition 
of rates of duty on imports from coun¬ 
tries whose imports are currently sub¬ 
ject to rates of duty in column 1 which 
are higher than the rates set forth in 
column 2. Should such recommended, 
or any other, rates of duty higher 
than the column 2 rates be proclaimed 
by the FTesident, it would be neces¬ 
sary for him to conform column 2 by 
proclaiming rates therefor that are 
not less than those proclaimed for 
column 1.* * 


•Attached to the original report sent to 
the President. These materials are available 
for inspection at the Uf5. International 
Trade Commission, except for material sub¬ 
mitted in confidence. 

*See art. I. General Agreement on Tariffs 
and Trade (Basic Instruments and Selected 
Documents. voL IV. March 1969), and Gen¬ 
eral Headnote 4, Tariff Schedules of the 
United States (19 U.S.C. 1202). 
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NOTICES 


Determination. Findings, and 
Recommendations of the Commission 

DETERMINATION 

On the basis of its investigation, the 
Commission determines 3 that ferroch- 
romium, containing over 3 percent by 
weight of carbon, provided for in item 
607.31 of the Tariff Schedules of the 
United States, is being imported into 
the United States in such increased 
Quantities as to be a substantial cause 
of serious injury to the domestic in¬ 
dustry producing an article like or di¬ 
rectly competitive with the imported 
article. 

FINDINGS AND RECOMMENDATIONS 

Commissioners Moore, Bedell, and 
Minchew 4 find and recommend that 
the imposition of rates of duty as fol¬ 
lows, in addition to the exjsting 
column one rate of duty, is necessary 
to remedy the serious injury: 


Ferrochromium, containing over 3 percent 
by weight of carbon, classifiable under item 
607.31 of the TSUS: 

1st yean 30% ad val. 2d year: 30% ad val. 
3d year: 25% ad val. 4th year. 20% ad 
val. 5th year 20% ad val. 

Commissioner Ablondi finds and rec¬ 
ommends that the imposition of rates 
of duty as follows, in addition to the 
existing column one rate of duty, is 
necessary to remedy the serious 
injury: 

Ferrochromium, containing over 3 percent 
by weight of carbon, classifiable under item 
607.31 of the TSUS: 

1st year: 8% ad val. 2d year: 8% ad val. 3d 
year: 8% ad val. 

Vice Chairman Alberger finds and 
recommends that the imposition of 
quotas 5 as follows is necessary to 
remedy the serious injury (in short 
tons, chromium content): 



1978' 

1979 

1980 

1981 

1982 

South Africa....... 

All other countries...... 

35.150 

59.850 

35,150 

59,860 

36,908 

62,842 

38,754 

65.984 

40,692 

69.283 

Total. 

95.000 

95.000 

99,750 

104.738 

109.975 

Rhodesia*-^.....________ 

All other countries 1 .....—... 

27.550 

32,300 

27,550 

32,300 

28.928 

33.914 

30.375 

35,609 

31,894 

37.389 


'Quotas are to be retroactive to Jan. 1. 1978. 

*The quota for Rhodesia Is stand-by in nature, and is to be implemented in the event that the embargo 
currently in effect with regard to imports from that country is lifted. As long as the embargo remains In 
effect. Rhodesia's share of the quota is to be added to the "all other countries" category. 


Quotas are to be applied quarterly, 
both to prevent the flooding of the 
market and to allow Rhodesia's share 
to be reached in the “all other coun¬ 
tries" category if the embargo is lifted. 
Quota levels are raised by 5 percent 
each year after 1979 In order to ac¬ 
count for projected growth in U.S. 
high-carbon ferrochromium consump¬ 
tion, and yearend variances from 
quota levels are not to be carried for¬ 


ward into succeeding years (i.e., im¬ 
ports from South Africa in 1978 in 
excess of 35.150 tons would not be sub¬ 
tracted from that country’s allocation 
for 1979). 

By order of the Commission. 

Issued: September 7,1978. 

Kenneth R. Mason. 

Secretary . 

[FR Doc. 78-25655 Filed 9-11-78: 8:45 am] 


•Vice Chairman Alberger and Commis¬ 
sioners Moore, Bedell, and Ablonde deter¬ 
mine in the affirmative. Chairman Parker 
did not participate in this investigation and 
Commissioner Mlnchew did not participate 
in the vote on injury. 

•Commissioner Mlnchew. noting that the 
Commission has made an affirmative deter¬ 
mination, has made a recommendation of 
remedy. 


•Quota levels were calculated on the basis 
of average annual imports during 1972-77. 
As South Africa and Rhodesia were the pro¬ 
mary sources of imports during this period 
(accounting for well over 50 percent of total 
imports each year), only those countries are 
given specific allocations of the total quota. 
These allocations are based on average 
share of total imports accounted for by 
these countries during 1972-77. 


[ 4510 - 30 ] 

DEPARTMENT OF LABOR 


Employment and Training Administration 
INDIAN AND NATIVE AMERICAN PROGRAMS 


Prime Sponsors Under Sections 302 and 304 of 
the Comprehensive Employment and Train¬ 
ing Act 

AGENCY: Employment and Training 
Administration, Labor. 

ACTION: Notice. 

SUMMARY: The purpose of this 
notice is to inform the public of the 
designation of fiscal year 1979 Indian 
and native American prime sponsors 
of employment and training programs 
funded under the Comprehensive Em¬ 
ployment and Training Act (CETA) of 
1973, as amended. 

FOR FURTHER INFORMATION 
CONTACT: 

Herman E. Narcho, Chief, Policy, 
Program Design, and Administra¬ 
tion, Division of Indian and Native 
American Programs, Office of Na¬ 
tional Programs. 601 D Street NW., 
Room 6414, Washington, D.C. 20213, 
telephone 202-376-7279. 

SUPPLEMENTARY INFORMATION: 
Indian and native American programs 
under the Comprehensive Employ¬ 
ment and Training Act of 1973, as 
amended, are administered nationally 
by the Division of Indian and Native 
American Programs (DINAP), Office 
of National Programs. Employment 
and Training Administration, Depart¬ 
ment of Labor, 601 D Street NW., 
Room 6402, Washington, D.C. 20213, 
telephone 202-376-6102. Mr. Alexan¬ 
der S. MacNabb is the Director, 
DINAP. 

Attached is a listing of prime spon¬ 
sors. Their allocations will be an¬ 
nounced later, when Congress makes 
funds available. 

Signed at Washington, D.C., 18th 
day of August 1978. 

Alexander S. Macnabb, 
Director Division of Indian and 
Native American Programs , 
Office of National Programs. 
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[ 4510 - 28 ] 

Office of the Secretary 

[TA-W-3582] 

ALVIN COAT INC, PATERSON, NJ. 

Certification Regarding Eligibility to Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3582: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
May 8. 1978, in response to a worker 
petition received on April 28, 1978. 
which was filed by the International 
Ladies’ Garment Workers’ Union on 
behalf of workers and former workers 
producing ladies’ coats at Alvin Coat. 
Inc., Paterson. N.J. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
May 28. 1978 (43 FR 22793). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Alvin 
Coat, Inc., its customers (manufactur¬ 
ers), the UJS. Department of Com¬ 
merce, the U.S. International Trade 
Commission, the National Cotton 
Council of America, industry analysts, 
and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the act 
must be met. The Department’s inves¬ 
tigation revealed that all of the re¬ 
quirements have been met. 

U.S. imports of women’s, misses', 
and children’s coats and jackets in¬ 
creased from 2252 thousand dozen in 

1976 to 2723 thousand dozen in 1977. 
Imports declined from 590 thousand 
dozen in the first quarter of 1977 to 
572 thousand dozen in the first quar¬ 
ter of 1978. The ratio of imports to do¬ 
mestic production increased from 48.3 
percent in 1976 to 54.9 percent in 1977. 

A survey of Alvin Coat, Inc.’s sole 
manufacturer indicated that the man¬ 
ufacturer imported ladies’ coats in 

1977 and 1978 with an absolute in¬ 
crease in imports in the first quarter 

1978 compared with the first quarter 

1977. The manufacturer’s contracts 
with Alvin Coat, Inc. decreased in 1977 
compared to 1976 as well as in the first 
quarter 1978 compared to the same 
period in 1977. ^ 


NOTICES 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increased imports of articles like 
or directly competitive with the ladies’ 
coats produced at Alvin Coat, Inc., Pa¬ 
terson. N.J. contributed importantly 
to the decline in sales and to the sepa¬ 
ration of workers at that plant. In ac¬ 
cordance with the provisions of the 
act, I make the following certification: 

All workers of Alvin Coat. Inc., Paterson, 
N.J. who became totally or partially sepa¬ 
rated from employment on or after Octo¬ 
ber 1, 1977 are eligible to apply for adjust¬ 
ment assistance under Title II. Chapter 2 
of the Trade Act of 1974. 

Signed at Washington. D.C. this 31st 
day of August 1978. 

Harry J. Gilman. 

Acting Director, Office of 
Foreign Economic Research. 

IFR Doc. 7S-25509 Filed 9 11 78: 8:45 am] 


[ 4510 - 28 ] 

ITA W 28961 

BUSS A LAUGNUN STEEL CO. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2896: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The Investigation was initiated on 
January 11, 1978, in response to a 
worker petition received on December 
19, 1977, which was filed by the United 
Steelworkers of America on behalf of 
all workers producing cold-rolled fin¬ 
ished steel bars at the Detroit, Mich., 
plant of Bliss & Laughlin Steel Co. 
The Investigation was expanded to in¬ 
clude the Harvey, Ill., plant (see TA- 
W-2896A). 

The notice of investigation was pub¬ 
lished in the Federal Register on Jan¬ 
uary 27, 1978 (43 FR 3776). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Bliss & 
Laughlin Steel Co., its customers, the 
U.S. Department of Commerce, the 
U.S. International Trade Commission, 
industry analysts, and Department 
files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 


other criteria have been met, the fol¬ 
lowing criterion has not been met: 

That Increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi 
sion have contributed importantly to the 
separations, or threats thereof, and to the 
absolute decline in sales or production. 

Production of cold finished steel 
bars at the Detroit plant increased in 
quantity in 1977 from 1976 and in the 
first 2 months of 1978 compared to the 
like period of 1977. Employment in¬ 
creased in 1977 from 1976 and in the 
first 2 months of 1978 compared to the 
like period in 1977. 

A survey of some customers of the 
Detroit plant revealed that none of 
the respondents purchased imported 
steel bars in 1977 or in the first quar 
ter of 1978. 

Conclusion 

After careful review I determine 
that all workers of the Detroit, Mich., 
plant of Bliss & Laughlin Steel Co. are 
denied eligibility to apply for adjust¬ 
ment assistance under title II, chapter 
2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 6th 
day of September 1978. 

Harry J. Gilman, 
Acting Director, Office of 
Foreign Economic Research. 

[FR Doc. 78-25634 Filed 9-11-78. 8 45 am] 


[ 4510 - 28 ] 

[TA W 2896A) 

BUSS A LAUGHLIN STEEL CO. 

Certification Regarding Eligibility to Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2896A: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
January 11, 1978, in response to a 
worker petition received on December 
19. 1977 which was filed by the United 
Steelworkers of America on behalf of 
all workers producing cold-rolled fin 
Lshed steel bars at the Detroit, Mich, 
and Harvey, Ill. plants of Bliss & 
Laughlin Steel Co. A separate invest! 
gatlon of the Detroit, Mich., plant was 
conducted under TA-W-2896. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on Jan 
uary 27. 1978 <43 FR 3776). No public 
hearing was requested and none was 
held. 

The information upon which the de 
termination was made was obtained 
principally from officials of Bliss & 
Laughlin Steel Co., its customers, the 
U.S. Department of Commerce, the 
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U.S. International Trade Commission, 
industry analysts and Department 
files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. The 
investigation revealed that all of the 
criteria have been met. 

Imports of cold-finished carbon steel 
bars increased from 70.3 thousand 
tons in 1976 to 117.3 thousand tons in 
1977. The ratio of imports to domestic 
shipments increased from 5.3 percent 
in 1976 to 8.1 percent in 1977. 

Imports of alloy steel bars increased 
from 81.2 thousand tons in 1976 to 
140.9 thousand tons in 1977. The ratio 
of imports to domestic shipments in¬ 
creased from 3.3 percent in 1976 to 5.6 
percent in 1977. 

A survey of some of the customers of 
the Harvey plant revealed that several 
customers reduced purchases from the 
Harvey plant in 1977 and in the first 
quarter of 1978 and increased pur¬ 
chases of imports. 

Employment at the Harvey plant in¬ 
creased in 1977 compared to 1976. Sig¬ 
nificant unemployment at the plant 
began in February 1978. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation. I conclude 
that increases of imports of articles 
like or directly competitive with the 
cold-finished carbon and alloy steel 
bars produced at the Harvey. Ill. plant 
of Bliss & Laughlin Steel Co. contrib¬ 
uted importantly to the sales or pro¬ 
duction declines and to the total or 
partial separation of workers at that 
plant. In accordance with the provi¬ 
sions of the Act, I make the following 
certification: 

All workers of the Harvey. Ill., plant of 
Bliss & Laughlin Steel Co. who became to¬ 
tally or partially separated from employ¬ 
ment on or after February 1. 1978. are eligi¬ 
ble to apply for adjustment assistance under 
Title II, Chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C.. this 6th 
day of September 1978. 

Harry J. Gilman. 

Acting Director\ Office of 
Foreign Economic Research. 
[FR Doc. 78-25635 Filed 9-11-78; 8:45 ami 


[ 4510 - 28 ] 

[TA-W-35201 

BOYN-TAN LEATHERS. INC, MILTON MILLS, 
N.H. 

Certification Regarding Eligibility to Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 


NOTICES 

of Labor herein presents the results of 
TA-W-3520: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
April 18, 1978, in response to a worker 
petition received on April 10. 1978, 
which was filed on behalf of workers 
formerly producing tanned and fin¬ 
ished sheepskins and lambskins at 
Boyn-Tan Leathers, Inc., of Milton 
Mills. N.H. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
May 2, 1978 (43 FR 18789). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from Boyn-Tan Leathers, 
Inc., its customers, the U.S. Depart¬ 
ment of Commerce, the U.S. Interna¬ 
tional Trade Commission, industry an¬ 
alysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of tanned and finished 
sheepskins increased from 12,690,000 
square feet in 1975 to 18.744.000 
square feet in 1976 and decreased from 
15,322.000 square feet in the January- 
September period of 1976 to 12,946.000 
square feet in the same period of 1977. 
The imports to domestic production 
ratio for tanned and finished sheep¬ 
skins increased from 15.5 percent in 
1975 to 23.4 percent in 1976 and de¬ 
creased from 24.6 percent in the Janu- 
ary-September period of 1976 to 23.1 
percent in the same period of 1977. 

A sample survey of customers who 
purchased tanned and finished sheep¬ 
skins from Boyn-Tan Leathers, Inc., 
indicated that some customers de¬ 
creased purchases from the subject 
firm while increasing purchases of im¬ 
ports in 1977 compared to 1976. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with 
tanned and finished sheepskins pro¬ 
duced at Boyn-Tan Leathers. Inc., con¬ 
tributed importantly to the decrease 
in sales or production and to the total 
or partial separation of workers of 
that firm. In accordance with the pro¬ 
visions of the Act. I make the follow¬ 
ing certification: 

All workers at Boyn-Tan Leathers. Ihc.. of 
Milton Mills, N.H., who became totally or 
partially separated from employment on 
or after September 16. 1977, are eligible to 
apply for adjustment assistance under 


ijjfs 

40565 

title II. chapter 2 of the Trade Act of 
1974. 

Signed at Washington. D.C., this 
31st day of August 1978. 

Brian Turner, 

Executive Assistant to the 
Deputy Under Secretary for In¬ 
ternational Affairs. 

(FR Doc. 78-25510 Filed 9-11-78: 8:45 am] 


[ 4510 - 28 ] 

[TA-W-3321] 

CITY SHIRT CO., DIVISION OF WIDE AWAKE 
SHIRT CO. MAHANOY CITY, PA. 

Negative Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3321: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
March 9. 1978. in response to a worker 
petition received on February 28, 1978, 
which was filed by the Amalgamated 
Clothing and Textile Workers' Union 
on behalf of workers and former work¬ 
ers producing uniform shirts at the 
Mahanoy City. Pa., plant of the City 
Shirt Co., a Division of Wide Awake 
Shirt Co. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
March 24. 1978 (43 FR 12401). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made Was obtained 
principally from officials of Wide 
Awake Shirt Co., its customers, the 
Amalgamated Clothing and Textile 
Workers’ Union, the U.S. Department 
of Commerce, the U.S. International 
Trade Commission, industry analysts 
and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of Section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met. 

That increases of imports of articles like or 
directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

The Department’s investigation re¬ 
vealed that there are no separately 
identifiable U.S. imports of uniform 
shirts. The product is not listed as a 
separate item of any U.S. Tariff 
Schedule grouping. However, industry 
sources have indicated that there are 
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NOTICES 


negligible imports of civilian uniform 
shirts. There are no imports of U.S. 
Military uniforms due to Armed Serv¬ 
ice Procurement regulations. 

A Department survey was conducted 
with customers of Wide Awake Shirt 
Co., the parent firm of City Shirt Co. 
None of the surveyed customers pur¬ 
chased imported uniform shirts during 
the period of 1975 through 1977. Cus¬ 
tomers confirmed that the import in¬ 
fluence in the uniform shirt industry 
is negligible and that uniform shirts 
are not competitive with other shirt 
styles. 

Conclusion 

After careful review I determine 
that all workers at the Mahanoy City. 
Pa., plant of the City Shirt Co., a Divi¬ 
sion of Wide Awake Shirt Co., are 
denied eligibility to apply for trade ad¬ 
justment assistance under Title II, 
Chapter 2 of the Trade Act of 1974. 

Signed at Washington. D.C., this 
31st day of August 1978. 

Gloria G. Pratt, 
Director, Office of 
Foreign Economic Policy. 

[PR Doc. 78-25511 Piled 9-11-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-3304] 

GULANT AND MASUN, INC, BROOKLYN, N.Y. 

Term I not ion of Investigation 

Pursuant to section 221 of the Trade 
Act of 1974, an investigation was initi¬ 
ated on March 7, 1978, in response to a 
petition dated February 6. 1978, which 
was filed by the Amalgamated Cloth¬ 
ing and Textile Workers on behalf of 
workers and former workers producing 
men’s and boys’ tailored clothing at 
Gulant and Maslin, Inc., Brooklyn, 
N.Y. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
March 17, 1978 (43 FR 11277). No 
public hearing was requested and none 
was held. 

During the course of the investiga¬ 
tion, it was established that all work¬ 
ers of Gulant and Maslin, Inc., Brook¬ 
lyn, N.Y., were previously certified eli¬ 
gible to apply for adjustment assist¬ 
ance on February 19, 1976 (TA-W- 
361). That certification expired on 
February 19. 1978. All workers of 
Gulant and Maslin, Inc., were laid off 
and the company closed in October, 
1977. 

Since all workers covered by the 
present petition were included in the 
previous certification, a new investiga¬ 
tion would serve no purpose. There¬ 
fore, the Investigation is terminated. 


Signed at Washington, D.C., this 
29th day of August 1978. 

Harold A. Bratt. 
Acting Director, Office of 
Trade Adjustment Assistance. 
(PR Doc. 78-25512 Filed 9-11-78; 8:45 am) 


[ 4510 - 28 ] 

[TA-W-29341 

INTERLAKE, INC, NEWPORT WORKS, 
NEWPORT AND WILDER, KY. 

Nogafiv* Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2934: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
January 17, 1978, in response to a 
worker petition received on December 
19, 1977, which was filed by the United 
Steelworkers of America on behalf of 
workers and former workers producing 
flat rolled products and all steel prod¬ 
ucts at the Newport-Wilder, Ky., plant 
of Interlake, Inc. During the course of 
the investigation it was revealed that 
the plant produces hot and cold rolled 
steel sheet and strip, steel plate, and 
steel tubular products. 

On September 27, 1977, the Depart¬ 
ment certified workers engaged in em¬ 
ployment related to the production of 
tubular products at the Newport, Ky., 
Works of Interlake. Inc., eligible to 
apply for adjustment assistance, and 
denied workers engaged in employ¬ 
ment related to the production of flat 
rolled products which include hot and 
cold rolled steel sheet and strip and 
steel plate TA-W-1476. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
February 3. 1978 (43 FR 4696). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Interlake, 
Inc., its customers, the U.S. Depart¬ 
ment of Commerce, the U.S. Interna¬ 
tional Trade Commission, industry an¬ 
alysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met: 

That a significant number or proportion of 
the workers in the workers* firm, or an ap¬ 
propriate subdivision thereof, have 
become totally or partially separated, or 


are threatened to become totally or par¬ 
tially separated. 

The Department’s investigation re¬ 
vealed that the average number of 
production workers employed at Inter¬ 
lake’s Newport, Ky., Works increased 
in each quarter compared to the same 
quarter of the previous year during 
the period from October 1976 through 
March 1978. 

Conclusion 

After careful review I determine 
that all workers engaged in the pro¬ 
duction of flat rolled products which 
include hot and cold rolled steel sheet 
and strip and steel plate at the New¬ 
port, Ky., Works of Interlake, Inc., 
Newport and Wilder, Ky., are denied 
eligibility to apply for adjustment as¬ 
sistance under Title II, Chapter 2 of 
the Trade Act of 1974. 

Signed at Washington, D.C. this 31st 
day of August 1978. 

Gloria G. Pratt, 
Director, Office of 
Foreign Economic Policy. 

[PR Doc. 78-25513 Piled 9-11-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-3969] 

INTERFACE CORF., LOCK JOINT FIFE 
DIVISION, SOMERVILLE, N.J. 

Termination of Invottigation 

Pursuant to section 221 of the Trade 
Act of 1974, an investigation was initi 
ated on July 13, 1978, in response to a 
worker petition received on July 7, 
1978, which was filed by the Interna¬ 
tional Brotherhood of Teamsters on 
July 5, 1978, on behalf of workers and 
former workers producing steel high 
pressure sewer pipe, at the Interpace 
Corp., Lock Joint Division, Somerville, 
N.J. 

Notice of the investigation was pub¬ 
lished in the Federal Register on 
July 28. 1978 (43 FR 32885). No public 
hearing was requested and none was 
held. 

The petitioner. International Broth¬ 
erhood of Teamsters requested with¬ 
drawal of this petition. A union repre¬ 
sentative cited no adverse impact of 
imports on workers at the Somerville 
plant of the Interpace Corp., Lock 
Joint Pipe Division as the reason for 
withdrawal. Consequently, the investi¬ 
gation has been terminated. 

Signed at Washington, D.C., this 
28th day of August 1978. 

Harold A. Bratt, 
Acting Director. Office of 
Trade Adjustment Assistance. 

[FR Doc. 78-25514 Piled 9-11-78; 8:45 am] 
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[ 4510 - 28 ] 

[TA-W-3367] 

LAWRENCE CLOTHES, INC, PHILADELPHIA, 
PENNSYLVANIA 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3367: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
March 20, 1978 in response to a worker 
petition received on February 21, 1978 
which was filed by the Amalgamated 
Clothing and Textile Workers Union 
on behalf of all workers producing tai¬ 
lored clothing at the Philadelphia. Pa., 
plant of Lawrence Clothes, Inc. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
April 7, 1978 (43 FR 14776). No public 
hearing was requested and none was 
held. 

Following a previous petition and 
subsequent investigation on behalf of 
all workers at Lawrence Clothes, Inc., 
the Department certified all workers 
as eligible to apply for trade adjust¬ 
ment assistance on February 10, 1976 
(TA-W-346). That certification ex¬ 
pired on February 10, 1978. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Lawrence 
Clothes, Inc., its customers, the U.S. 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, indus¬ 
try analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. It is 
concluded that all of the requirements 
have been met. 

U.S. imports of men’s and boys’ tai¬ 
lored suits increased to 4,091,000 units 
in 1977 from 3,562,000 units in 1976. 
The ratio of imports of men’s and 
boys’ tailored suits increased to 20.0 
percent in 1977 from 19.0 pecent in 
1976. 

The Department conducted a survey 
of Lawrence Clothes’ major customers. 
One of these purchased imports and 
increased its imports in 1977 compared 
to 1976. Another customer, one that 
had accounted for a significant por¬ 
tion of sales for Lawrence Clothes, 
went out of business. The Department 
has subsequently determined that im¬ 
ports contributed importantly to the 
loss of sales and separation of workers 
at that firm. 


Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclud¬ 
ed that increases of imports of articles 
like or directly competitive with the 
tailored clothing produced by Law¬ 
rence Clothes, Inc., Philadelphia, Pa., 
contributed importantly to the decline 
in sales or production and to the total 
or partial separation of workers at the 
plant as required for certification. In 
accordance with the provisions of the 
Act, I make the following certification: 

All workers of Lawrence Clothes, Incorpo¬ 
rated, Philadelphia, Pennsylvania who 
became totally or partially separated from 
employment on or after February 10, 
1978, are certified eligible to apply for ad¬ 
justment assistance under Title II, Chap¬ 
ter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
31st day of August 1978. 

Brian Turner, 

Executive Assistant to the 
Deputy Under Secretary for In¬ 
ternational Affairs . 

[FR Doc. 78-25515 Filed 9-11-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-3440] 

MAURICE II KNITTING MILLS, INC, RED 
SPRINGS, N.C 

Negative Determination Regarding Eligibility 

to Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3440: Investigation regarding 
eligibility to apply for worker adjust¬ 
ment assistance as prescribed in sec¬ 
tion 222 of the Act. 

The investigation was initiated on 
March 28. 1978, in response to a 
worker petition received on March 13, 
1978, which was filed on behalf of 
workers and former workers producing 
finished knit fabrics at Maurice II 
Knitting Mills, Incorporated of Red 
Springs, North Carolina. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
April 11. 1978 (43 FR 15205). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from Maurice II Knitting 
Mills. Inc., its customers, the U.S. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, industry 
analysts and Department files. 

In order to make an affirmative de¬ 
termination add issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 


been met, the following criterion has 
not been met: 

That increases of Imports of articles like or 
directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

UJS. imports of finished fabric in¬ 
creased from 408 million square yards 
in 1975 to 464 million square yards in 

1976 and decreased to 453 million 
square yards in 1977. Imports in¬ 
creased from 90 million square yards 
during the January-March period of 

1977 to 129 million square yards 
during the same period of 1978. The 
ratio of imports to domestic produc¬ 
tion of finished fabric has remained 
under 2.0 percent for 1974 through 
1976. Ratios for 1977 and 1978 are not 
currently available. 

A sample survey of the major cus¬ 
tomers of Maurice II Knitting Mills. 
Inc. who purchased finished fabric in¬ 
dicated that these customers did not 
import finished fabrics in 1976, 1977 or 
the first quarter of 1978. 

Conclusion 

After careful review I determine 
that all workers at Maurice II Knit¬ 
ting Mills, Inc. of Red Springs, N.C. 
are denied eligibility to apply for ad¬ 
justment assistance under Title II, 
Chapter 2 of the Trade Act of 1974. 

Signed at Washington. D.C., this 
31st day of August 1978. 

Brian Turner, 

Executive Assistant to the 
Deputy Under Secretary for In¬ 
ternational Affairs. 

[FR Doc. 78-25510 Filed 9-11-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-3394] 

MIGHTY MAC, INC, GLOUCESTER, MASS. 

Certification Regarding Eligibility to Apply for 
Worker Adjustment Atsittance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3394: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
March 29, 1978 in response to a worker 
petition received on March 13, 1978, 
which was filed on behalf of all work¬ 
ers producing men’s and boys’ outer¬ 
wear at the Gloucester, Mass., plant of 
Mighty Mac, Inc. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
April 11, 1978 (43 FR 15207). No public 
hearing was requested and none was 
held. 
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The information upon which the de¬ 
termination was made was obtained 
principally from officials of Mighty 
Mac, Inc., its customers, the U.S. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, industry 
analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. It is 
concluded that all of the requirements 
have been met. 

U.S. imports of men’s and boys’ 
outer coats and jackets increased both 
absoultely and relative to domestic 
production from 1976 to 1977. Imports 
increased in quantity from 22,060 
thousands of units in 1976 to 27,432 
thousands of units in 1977. The import 
to production ratio increased from 29.6 
percent in 1976 to 35.3 percent in 1977. 

Many of the customers of Mighty 
Mac, Inc. that were surveyed by the 
Department indicated that they have 
decreased purchases from the firm 
and increased purchases of imported 
men’s and boys’ outer coats and jack¬ 
ets in 1976 and 1977. 

Condution 

After careful review, I conclude that 
increases of imports of articles like or 
directly competitive with outerwear 
produced at the Gloucester. Mass., 
plant of Mighty Mac, Inc. contributed 
importantly to the decline in sales or 
production and to the total or partial 
separation of workers of that plant. In 
accordance with the provisions of the 
Act, I make the following certification: 

All workers of the Gloucester, Massachu¬ 
setts plant of Mighty Mac. Inc. who 
became totally or partially separated from 
employment on or after October 22, 1977 
are eligible to apply for adjustment assist¬ 
ance under Title II. Chapter 2 of the 
Trade Act of 1974. 

Signed at Washington, D.C. this 31st 
day of August 1978. 

Gloria G. Pratt, 
Director , Office of 
Foreign Economic Policy. 
[FR Doc. 78-25517 Piled 9-11-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-33951 

MIGHTY MAC, INC, MANCHESTER, N.H. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of 
TA-W-3395: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 


The investigation was initiated on 
March 29, 1978, in response to a 
worker petition received on March 13, 
1978, which was filed on behalf of all 
workers producing men’s and boys’ ou¬ 
terwear at the Manchester, N.H., plant 
of Mighty Mac, Inc. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
April 11, 1978 (43 FR 15207). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Mighty 
Mac, Inc., its customers, the U.S. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, industry 
analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. It is 
concluded that all of the requirements 
have been met. 

U.S. imports of men’s and boys* 
outer coats and jackets increased both 
absolutely and relative to domestic 
production from 1976 to 1977. Imports 
increased in quantity from 22,060 
thousand of units in 1976 to 27,432 
thousands of units in 1977. The import 
to production ratio increased from 29.6 
percent in 1976 to 35.3 percent in 1977. 

Many of the customers of Mighty 
Mac, Inc., that were surveyed by the 
Department indicated that they have 
decreased purchases from the firm 
and increased purchases of imported 
men’s and boys* outer coats and jack¬ 
ets in 1976 and 1977. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with the 
men’s and boys’ outerwear produced at 
the Manchester, N.H., plant of Mighty 
Mac, Inc., contributed importantly to 
the sales and production declines and 
to the total or partial separation of 
the workers of that plant. In accord¬ 
ance with provisions of the Act, I 
make the following certification: 

All workers of the Manchester, N.H., plant 
Of Mighty Mac. Inc., who become totally 
or partially separated from employment 
on or after March 1. 1977, are eligible to 
apply for adjustment assistance under 
Title II, Chapter 2 of the Trade Act of 
1974. 

Signed at Washington. D.C. this 31st 
day of August 1978. 

Gloria G. Pratt, 
Director, Office of 
Foreign Economic Policy. 
(FR Doc. 78-25518 Filed 9-11-78; 8:45 am) 


[ 4510 - 28 ] 

[TA-W-3121] 

NORTH TERMINAL, INC, HINGHAM, MASS. 

NogaMva Determination Regarding Eligibility 

Ta Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3121: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
February 13, 1978, in response to a 
worker petition received on January 
26, 1978, which was filed on behalf of 
workers and former workers producing 
steel parts for guns at North Termi¬ 
nal, Inc., Hingham, Mass. 

During the course of the Depart¬ 
ment’s investigation it was revealed 
that North Terminal produces parts 
for guns from aluminum as well as 
steel. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
February 28. 1978 (43 FR 8207). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of North 
Terminal, Inc. and the Winchester 
Group of Olin Corp., the U.S. Depart¬ 
ment of Commerce, the U.S. Interna¬ 
tional Trade Commission, industry an¬ 
alysts, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the act 
must be met. Without regard to 
whether any of the other criteria have 
been met. the following criterion has 
not been met. 

That increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threats thereof, and to the 
absolute decline in sales or production. 

Total production of receivers at 
North Terminal declined 10 percent in 
1977 compared to 1976, production of 
receivers for Winchester, North Ter¬ 
minal’s parent company, increased 32 
percent during this period while pro¬ 
duction under contract for military 
rifles declined 57 percent. All employ¬ 
ment declines at North Terminal oc¬ 
curred on the line producing receivers 
for military rifles while employment 
increased on the Winchester produc¬ 
tion line. 

Neither the military contracting 
firm nor the U.S. Army can or do 
import any rifles or component parts. 
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Conclusion 

After careful review, I determine 
that all workers of North Terminal, 
Inc.. Hingham, Mass., are denied eligi¬ 
bility to apply for adjustment assist¬ 
ance under title II, chapter 2 of the 
Trade Act of 1974. 

Signed at Washington, D.C. this 31st 
day of August 1978. 

Brian Turner, 

Executive Assistant to the 
Deputy Under Secretary for In¬ 
ternational Affairs . 

CFR Doc. 78-25519 Filed 9-11-78; 8:45 am] 


[ 4510 - 28 ] 

rTA-W-3109] 

PHELPS DODGE CORP. WESTERN 
EXPLORATION DEPARTMENT, DOUGLAS, ARIZ. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3109: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
February 9. 1978, in response to a 
worker petition received on January 
23, 1978, which was filed on behalf of 
workers and former workers engaged 
in exploration for new copper ore 
bodies at the Douglas, Ariz., facility of 
the Western Exploration Department 
of Phelps Dodge Corp. 

The notice of investigation w f as pub¬ 
lished in the Federal Register on 
February 24, 1978 (43 FR 7743). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Phelps 
Dodge Corp.. Metals Week, Metal Bul¬ 
letin, American Metal Market, the 
U.S. Department of the Interior, the 
U.S. Department of Commerce, the 
U.S. International Trade Commission, 
industry analysts, and Department 
files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

The Department’s investigation re¬ 
vealed that the Western Exploration 
Department provides the function of 
surveying for new ore bodies for 
Phelps Dodge Corp. Exploration work 
is integrated into the company’s pro¬ 
duction of copper. Exploration for 
copper has been the primary function 
of this department, comprising a 


major proportion of total exploration 
work in 1975, 1976, and 1977. 

The Western Exploration Depart¬ 
ment performs its activities for the 
entire corporation and is not specific 
to the Western operations of Phelps 
Dodge. Workers at three facilities of 
Phelps Dodge Corp. producing refined 
copper have been certified eligible to 
apply for adjustment assistance: The 
Morenci, Ariz., Branch (TA-W-2423), 
the New Cornelia Branch, Ajo, Ariz. 
(TA-W-2421), and the Douglas Reduc¬ 
tion Works, Douglas, Ariz. (TA-W- 
2420). Production of copper at these 
certified facilities comprised a substan¬ 
tial percentage of total company 
copper production in 1976 and 1977. 

U.S. imports of refined copper in¬ 
creased from 147,000 short tons in 
1975 to 384,000 short tons in 1976 and 
to 391,000 short tons in 1977. Imports 
increased from 66,000 short tons in the. 
first quarter of 1977 to 150,000 short 
tons in the first quarter of 1978. 

The ratio of imported refined copper 
to domestic production increased from 
8.6 percent in 1975 to 21.0 percent and 
22.2 percent, respectively, in 1976 and 

1977. The ratio increased from 13.1 
percent in the first quarter of 1977 to 
34.1 percent in the first quarter of 

1978. 

While imports of refined copper had 
increased by 161 percent in 1976 com- 
pated to 1975 and 2 percent in 1977 
compared to 1976, domestic demand 
increased at only a fraction of those 
rates. Inventory levels of domestic and 
imported copper on consignment at 
domestic refineries in December 1976 
were 31.4 percent above December 
1975 levels and 143.2 percent above 
December 1974 levels. In each month 
in the period January-November 1977, 
inventories were higher than the same 
month in 1976. In December 1977 in¬ 
ventories were only slightly lower 
than inventories in December 1976. 
Phelps Dodge and other domestic pro¬ 
ducers of refined copper lost substan¬ 
tial sales in 1977 because of the exces¬ 
sive inventories of domestic and im¬ 
ported refined copper. 

Imports of copper are affected by 
the differential between the domestic 
producers’ price for copper and the 
world price established by the LME 
(London Metal Exchange). When the 
LME price drops more than the esti¬ 
mated transportation costs of 5 to 8 
cents per pound below the domestic 
producers* price, the demand for im¬ 
ported copper increases. The yearly 
average LME price for copper in 1977 
was 10 cents below the yearly average 
domestic producers’ price. During May 
and June 1977 the LME price was 
almost 11 cents per pound below the 
domestic producers’ price and in July 
and August 1977 the LME price was 
almost 12 cents per pound below the 
domestic producers’ price. At the same 


time, the abundant supply of copper 
stocks in the foreseeable future pro¬ 
vides no reason for domestic, consum¬ 
ers of copper to maintain ties with do¬ 
mestic producers for purposes of a 
guarantee against copper shortages. 
Consequently, in 1977, when many do¬ 
mestic copper producers curtailed pro¬ 
duction because of the depressed 
market price for copper, imports of re¬ 
fined copper increased. 

Price pressure from imported copper 
has reduced the ability of domestic 
producers to profitably mine domestic 
ore and convert it to copper concen¬ 
trate and refined copper. Industry 
sources state that the weighted aver¬ 
age production costs of the lowest cost 
domestic copper mines are 63 cents per 
pound. The weighted average costs for 
the highest cost domestic copper 
mines are $1.05 per pound. Thus, with 
a domestic market price of 60 cents 
per pound, domestic producers lose on 
the average 3 to 45 cents on each 
pound of copper they choose to sell. 

The depressed market price for 
copper caused by increased imports of 
copper negatively affected Phelps 
Dodge Corp.’s level of profits. Net 
income recorded by Phelps Dodge 
Corp. has declined in each year during 
the period 1974 to 1977. Net income 
fell 57 percent from 1976 to 1977. As a 
result of the market conditions for 
copper, Phelps Dodge instituted cer¬ 
tain budget cuts in late 1977. These 
budget cuts included reducing activi¬ 
ties in the Western Exploration De¬ 
partment resulting in layoffs of work¬ 
ers in that department of the firm Ex¬ 
ploration activities at eight Phelps 
Dodge sites were either halted or se¬ 
verely curtailed in the first quater of 
1978. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with re¬ 
fined copper produced by Phelps 
Dodge Corp. contributed importantly 
to the decline in production and to the 
total or partial separation of workers 
of the Western Exploration Depart¬ 
ment of the firm. In accordance with 
the provisions of the Act. I make the 
following certification: 

All workers of the Douglas. Ariz.. facility 
of the Western Exploration Department of 
Phelps Dodge Corp.. who became totally or 
partially separated from employment on or 
after December 3. 1977, are eligible to apply 
for adjustment assistance under title II, 
chapter 2 of the Trade Act of 1974. 
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Signed at Washington, D.C.. this 
31st day of August 1978. 

Gloria G. Pratt, 
Director , Office of 
Foreign Economic Policy. 
CFR Doc. 78-25520 Piled 9-11-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-3543] 

PHELPS DODGE CORP. WESTERN 

EXPLORATION DEPARTMENT, RENO, NEV. 

Certification Regarding Eligibility to Apply for 
Worker Adjustment Assistance 

% 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3543: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
April 25, 1978, in response to a worker 
petition received on April 14, 1978, 
which was filed on behalf of workers 
and former workers engaged in explo¬ 
ration for copper ore at the Reno, 
Nev., facility of the Western Explora¬ 
tion Department of Phelps Dodge 
Corp. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
May 5. 1978 (43 FR 19478-79). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Phelps 
Dodge Corp., Metals Week, Metal Bul¬ 
letin, American Metal Market, the 
U.S. Department of the Interior, the 
U.S. Department of Commerce, the 
U.S. International Trade Commission, 
industry analysts, and Department 
files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

The Department’s investigation re¬ 
vealed that the Western Exploration 
Department provides the function of 
surveying for new ore bodies for 
Phelps Dodge Corp. Exploration work 
is integrated into the company’s pro¬ 
duction of copper. Exploration for 
copper has been the primary function 
of this department, comprising a 
major proportion of total exploration 
work in 1975, 1976, and 1977. 

The Western Exploration Depart¬ 
ment performs its activities for the 
entire corporation and is not specific 
to the Western operations of the 
Phelps Dodge. Workers at three facili¬ 
ties of Phelps Dodge Corp. producing 
refined copper have been certified eli¬ 
gible to apply for adjustment assist¬ 
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ance: The Morenci, Ariz., Branch (TA¬ 
W-2423), the New Cornelia Branch, 
A jo, Ariz. (TA-W-2421), and the Doug¬ 
las Reduction Works. Douglas, Ariz, 
(TA-W-2420). Production of copper at 
these certified facilities comprised a 
substantial percentage of total compa¬ 
ny copper production in 1976 and 
1977. 

U.S. imports of refined copper in¬ 
creased from 147,000 short tons in 
1975 to 384,000 short tons in 1976 and 
to 391,000 short tons in 1977. Imports 
increased from 66.000 short tons in the 
first quarter of 1977 to 150,000 short 
tons in the first quarter of 1978. 

The ratio of imported refined copper 
to domestic production increased from 
8.6 percent in 1975 to 21.0 percent and 
22.2 percent, respectively, in 1976 and 

1977. The ratio Increased from 13.1 
percent in the first quarter of 1977 to 
34.1 percent in the first quarter of 

1978. 

While imports of refined copper had 
increased by 161 percent in 1976 com¬ 
pared to 1975 and by 2 percent in 1977 
compared to 1976, domestic demand 
increased at only a fraction of those 
rates. Inventory levels of domestic and 
imported copper on consignment at 
domestic refineries in December 1976 
were 31.4 percent above December 
1975 levels and 143.2 percent above 
December 1974 levels. In each month 
in the period January-November 1977, 
inventories were higher than the same 
month in 1976. In December 1977 in¬ 
ventories were only slightly lower 
than inventories in December 1976. 
Phelps Dodge and other domestic pro¬ 
ducers of refined copper lost substan¬ 
tial sales in 1977 because of the exces¬ 
sive inventories of domestic and im¬ 
ported refined copper. 

Imports of copper are affected by 
the differential between the domestic 
producers’ price for copper and the 
world price established by the LME 
(London Metal Exchange). When the 
LME price drops more than the esti¬ 
mated transportation costs of 5 to 8 
cents per pound below the domestic 
producers’ price, the demand for im¬ 
ported copper increases. The yearly 
average LME price for copper in 1977 
was 10 cents below the yearly average 
domestic produceres* price. During 
May and June 1977 the LME price was 
almost 11 cents per pound below the 
domestic produceres’ price and in July 
and August 1977 the LME price was 
almost 12 cents per pound below the 
domestic producers’ price. At the same 
time, the abundant supply of copper 
stocks in the foreseeable future pro¬ 
vides no reason for domestic consum¬ 
ers of copper to maintain ties with do¬ 
mestic producers for purposes of a 
guarantee against copper shortages. 
Consequently, in 1977, when many do¬ 
mestic copper producers curtailed pro¬ 
duction because of the depressed 


market price for copper, imports of re¬ 
fined copper increased. 

Price pressure from imported copper 
has reduced the ability of domestic 
producers to profitably mine domestic 
ore and convert it to copper concen¬ 
trate and refined copper. Industry 
sources state that the weighted aver¬ 
age production costs of the lowest cost 
domestic copper mines are 63 cents per 
pound. The weighted average costs for 
the highest cost domestic copper 
mines are $1.05 per pound. Thus, with 
a domestic market price of 60 cents 
per pound, domestic producers lose on 
the average 3 to 45 cents on each 
pound of copper they choose to sell. 

The depressed market price for 
copper caused by increased imports of 
copper negatively affected Phelps 
Dodge Corp's. level of profits. Net 
income recorded by Phelps Dodge 
Corp. has declined in each year during 
the period 1974 to 1977. Net income 
fell 57 percent from 1976 to 1977. As a 
result of the market conditions for 
copper. Phelps Dodge instituted cer¬ 
tain budget cuts in late 1977. These 
budget cuts included reducing activi¬ 
ties in the Western Exploration De¬ 
partment resulting in layoffs of work¬ 
ers in that department of the firm. Ex¬ 
ploration activities at eight Phelps 
Dodge sites were either halted or se¬ 
verely curtailed in the first quarter of 
1978. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with re¬ 
fined copper produced by Phelps 
Dodge Corp. contribution importantly 
to the decline in production and to the 
total or partial separation of workers 
of the Western Exploration Depart¬ 
ment of the firm. In accordance with 
the provisions of the Act, I make the 
following certification: 

All workers of the Reno. Nev., facility of 
the Western Exploration Department of 
Phelps Dodge Corp., who become totally or 
partially separated from employment on or 
after December 3. 1977. are eligible to apply 
for adjustment assistance under title II, 
chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
31st day of August 1978. 

Gloria G. Pratt, 
Director, Office of 
Foreign Economic Policy. 

[FR Doc. 78-25524 Filed 9-11-78; 8:45 am] 
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[ 4510 - 28 ] 

[TA-W-3542] 

PHELPS DODGE CORP., WESTERN 
EXPORTATION DEPARTMENT, SALT LAKE CITY, 
UTAH 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3542: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
April 25, 1978, in response to a worker 
petition received on April 14, 1978, 
which was filed on behalf of workers 
and former workers engaged in explo¬ 
ration for copper ore at the Salt Lake 
City. Utah facility of the Western Ex¬ 
ploration Department of Phelps 
Dodge Corp. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
May 5, 1978 (43 FR 19478-79). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Phelps 
Dodge Corp., Metals Week, Metal Bul¬ 
letin, American Metal Market, the 
U.S. Department of Interior, the U.S 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, indus¬ 
try analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

The Department's investigation re¬ 
vealed that the Western Exploration 
Department provides the function of 
surveying for new ore bodies for 
Phelps Dodge Corp. Exploration work 
is integrated into the company's pro¬ 
duction of copper. Exploration for 
copper has been the primary function 
of this department, comprising a 
major proportion of total exploration 
work in 1975, 1976, and 1977. 

The Western Exploration Depart¬ 
ment performs its activities for the 
entire corporation and is not specific 
to the Western operations of Phelps 
Dodge. Workers at three facilities of 
Phelps Dodge Corp. producing refined 
copper have been certified eligible to 
apply for adjustment assistance: the 
Morenci, Ariz., Branch (TA-W-2423), 
the New Cornelia Branch, Ajo, Ariz., 
(TA-W-2421) and the Douglas Reduc¬ 
tion Works, Douglas, Ariz., (TA-W- 
2420). Production of copper at these 
certified facilities comprised a substan¬ 
tial percentage of total company 
copper production in 1976 and 1977. 


U.S. imports of refined copper in¬ 
creased 147 thousand short tons in 

1975 to 384 thousand short tons in 

1976 and to 391 thousand short tons in 

1977. Imports increased from 66 thou¬ 
sand short tons in the first quarter of 

1978. 

The ratio of imported refined copper 
to domestic production increased from 
8.6 percent in 1975 to 21.0 percent and 
22.2 percent, respectively, in 1976 and 

1977. The ratio increased from 13.1 
percent in the first quarter of 1977 to 
34.1 percent in the first quarter of 

1978. 

While imports of refined copper had 
increased by 161 percent in 1976 com¬ 
pared to 1975 and by 2 percent in 1977 
compared to 1976, domestic demand 
increased at only a fraction of those 
rates. Inventory levels of domestic and 
imported copper on consignment at 
domestic refineries in December 1976 
were 31.4 percent above December 
1975 levels and 143.2 percent above 
December 1974 levels. In each month 
in the period January-November 1977, 
inventories were higher than the same 
month in 1976. In December 1977 in¬ 
ventories were only slightly lower 
than inventories in December 1976. 
Phelps Dodge and other domestic pro¬ 
ducers of refined copper lost substan¬ 
tial sales in 1977 because of the exces¬ 
sive inventories of domestic and im¬ 
ported refined copper. 

Imports of copper are affected by 
the differential between the domestic 
producers' price for copper and the 
world price established by the LME 
(London Metal Exchange). When the 
LME price drops more than the esti¬ 
mated transportation costs of 5-8 
cents per pound below the domestic 
producers' price, the demand for im¬ 
ported copper increases. The yearly 
average LME price for copper in 1977 
was 10 cents below the yearly average 
domestic producers’ price. During May 
and June 1977 the LME price was 
almost 11 cents per pound below the 
domestic producers’ price and in July 
and August 1977 the LME price was 
almost 12 cents per pound below the 
domestic producers’ price. At the same 
time, the abundant supply of copper 
stocks in the foreseeable future pro¬ 
vides no reason for domestic consum¬ 
ers of copper to maintain ties with do¬ 
mestic producers for purposes of a 
guarantee against copper shortages. 
Consequently, in 1977, when many do¬ 
mestic copper producers curtailed pro¬ 
duction because of the depressed 
market price for copper, imports of re¬ 
fined copper increased. 

Price pressure from imported copper 
has reduced the ability of domestic 
producers to profitably mine domestic 
ore and convert it to copper concen¬ 
trate and refined copper. Industry 
sources state that the weighted aver¬ 
age production costs of the lowest cost 


domestic copper mines are 63 cents per 
pound. The weighted average costs for 
the highest cost domestic copper 
mines are $1.05 per pound. Thus, with 
a domestic market price of 60 cents 
per pound, domestic producers lose on 
the average 3 to 45 cents on each 
pound of copper they choose to sell. 

The depressed market price for 
copper caused by increased imports of 
copper negatively affected Phelps 
Dodge Corporation’s level of profits. 
Net income recorded by Phelps Dodge 
Corporation has declined in each year 
during the period 1974 to 1977. Net 
income fell 57 percent from 1976 to 

1977. As a result of the market condi¬ 
tions for copper, Phelps Dodge insti¬ 
tuted certain budget cuts in late 1977. 
These budget cuts included reducing 
activities in the Western Exploration 
Department resulting in layoffs of 
workers in that department of the 
firm. Exploration activities at 8 Phelps 
Dodge sites were either halted or se¬ 
verely curtailed in the first quarter of 

1978. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation. I conclude 
that increases of imports of articles 
like or directly competitive with re¬ 
fined copper produced by Phelps 
Dodge Corporation contributed impor¬ 
tantly to the decline in production and 
to the total or partial separation of 
workers of the Western Exploration 
Department of that firm. In accord¬ 
ance with the provisions of the Act, I 
make the following certification: 

All workers of the Salt Lake City. Utah fa¬ 
cility of the Western Exploration Depart¬ 
ment of Phelps Dodge Corp., who became 
totally or partially separated from employ¬ 
ment on or after December 3. 1977, are eligi¬ 
ble to apply for adjustment assistance under 
Title II, Chapter 2 of the Trade Act of 1974. 

Signed at Washington. D.C. this 31st 
day of August 1978. 

Gloria G. Pratt, 
Director> Office of 
Foreign Economic Policy . 

[FR Doc. 78-25521 Filed 9-11-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-2738] 

ROBERT LAWRENCE, INC., BOSTON, MASS. 

Determinations Regarding Eligibility To Apply 
for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2738: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
December 7, 1977, in response to a 
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worker petition received on November 
28, 1977, which was filed on behalf of 
workers and former workers producing 
men s coats at Robert Lawrence, Inc., 
Boston, Mass. 

The notice of investigation was pub¬ 
lished in the Federal Register on De¬ 
cember 30. 1977 (42 FR 65308). No 
public hearing was requested and none 
was held. 

The information upon w r hich the de¬ 
termination was made was obtained 
principally from officials of Robert 
Lawrence, Inc., its customers, the UB. 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, indus¬ 
try analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group of eligibil¬ 
ity requirements of section 222 of the 
Trade Act of 1974 must be met. With 
respect to workers producing men’s 
sportcoats, without regard to whether 
any of the other criteria have been 
met. the following criterion has not 
been met: 

That Increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or subdivision have con¬ 
tributed importantly to the separations, or 
threat thereof, and to the absolute decline 
in sales or production. 

UB. imports of men’s and boys’ tai¬ 
lored dress coats and sportcoats in¬ 
creased from 5,465 thousand units in 
1975 to 6.965 thousand units in 1976. 
The ration of imports to domestic pro¬ 
duction decreased from 28.2 percent in 
1975 to 25.3 percent in 1976. Imports 
decreased from 6,965 thousand units 
in 1976 to 6,269 thousand units in 
1977. 

Robert Lawrence produced sport¬ 
coats on a contract basis for apparel 
manufacturers. A Departmental 
survey revealed that each of Robert 
LawTence’s manufacturers had experi¬ 
enced increased sales in 1977 com¬ 
pared to 1976. Robert Lawrence’s larg¬ 
est manufacturer indicated that it had 
decreased the amount of work given to 
Lawrence because it had increased its 
own manufacturing capacity. 

With respect to workers producing 
men’s outer coats, all of the group eli¬ 
gibility requirements of section 222 of 
the Act have been met. 

UB. import of men’s and boys’ outer 
coats and jackets increased from 
20,034 thousand units in 1975 to 22,060 
thousand units in 1976. The ratio of 
imports to domestic production in¬ 
creased from 28.1 percent in 1975 to 
31.3 percent in 1976. Imports increased 
from 22.060 thousand units in 1976 to 
27,432 thousand units in 1977. 

A Departmental survey revealed 
that Robert Lawrence's largest outer 
coat customer decreased purchases 
from Lawrence while increasing its 


purchases of imported outer coats in 
1977 compared to 1976. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with men’s 
outer coats produced at Robert Law¬ 
rence, Inc., Boston, Mass., contributed 
importantly to the decrease in sales 
and production and to the separations 
of workers of that firm. In accordance 
with the provisions of the Act, I make 
the following certification: 

All workers of Robert Lawrence. Inc., 
Boston. Mass., engaged in employment re¬ 
lated to the production of men's outer coats 
who became totally or partially separated 
from employment on or after November 23, 
1976 are eligible to apply for adjustment as¬ 
sistance under Title II. Chapter 2 of the 
Trade Act of 1974. 

I further conclude that workers en¬ 
gaged in employment related to the 
production of men's sportcoats are 
denied eligibility to apply for adjust¬ 
ment assistance. 

Signed at Washington, D.C. this 31st 
day of August 1978. 

Gloria G. Pratt, 
Director , Office of 
Foreign Economic Policy . 

[FR Doc. 78-25525 Filed 9-11-78: 8:45 ami 


[ 4510 - 28 ] 

[TA-W-3627] 

ROSALBA FASHION CO., INC., HOBOKEN, N.J. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3627: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
May 8, 1978, in response to a worker 
petition received on April 28. 1978, 
which was filed by the International 
Ladies’ Garment Workers Union on 
behalf of workers and former workers 
producing ladies’ coats at Rosalba 
Fashion Co., Inc., Hoboken, N.J. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
May 26. 1978 (43 FR 22793). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Rosalba 
Fashion Co., its customers (manufac¬ 
turers), the U.S. Department of Com¬ 
merce, the U.S. International Trade 
Commission, the National Cotton 
Council of America, industry analysts, 
and Department files. 


In order to make an affirmative de 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the Act 
must be met. The Department’s inves¬ 
tigation revealed that all of the crite¬ 
ria have been met. 

U.S. imports of women’s, misses’, 
and children’s coats and jackets in¬ 
creased from 2,252 thousand dozen in 
1976 to 2,723 thousand dozen in 1977. 
Imports declined from 590,000 dozen 
in the first quarter of 1977 to 572,000 
dozen in the first quarter of 1978. The 
ratio of imports to domestic produc¬ 
tion increased from 48.3 percent in 
1976 to 54.9 percent in 1977. 

The Department conducted a survey 
of the principal manufacturer for 
whom Rosalba Fashion Co., Inc. 
worked in 1976 and 1977. The manu¬ 
facturer, who accounted for 100 per¬ 
cent of sales in 1976, reduced pur¬ 
chases from Rosalba Fashion Co., Inc., 
and increased purchases of imported 
ladies* coats in 1977 compared to 1976 
and in the first quarter of 1978 com¬ 
pared to the first quarter of 1977. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with the 
ladies’ coats produced at Rosalba 
Fashion Co., Inc., Hoboken, N.J., con¬ 
tributed importantly to the decline in 
sales or production and to the separa¬ 
tions of workers at that plant. In ac¬ 
cordance with the provisions of the 
Act, I make the following certification: 

All workers of Rosalba Fashion Co., Inc., 
Hoboken. N.J., who became totally or par¬ 
tially separated from employment on or 
after October 1. 1977, are eligible to apply 
for adjustment assistance under title II, 
chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
31st day of August 1978. 

Brian Turner, 

Executive Assistant to the 
Deputy Under Secretary for In¬ 
ternational Affairs. 

[FR Doc. 78-25526 Filed 9-11-78; 8:45 am] 


[ 4510 - 28 ] 

(TA-W-34421 

SIGNALITE DIVISION, GENERAL INSTRUMENT 
CORF., NEPTUNE, N.J. 

Certification Regarding Eligibility To Apply for 
Workor Adjustment AttUlance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3442: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 
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The investigation was initiated on 
March 28, 1978, in response to a 
worker petition received on March 13, 
1978, which was filed on behalf of 
workers and former workers producing 
neon indicator lamps and lighted de¬ 
vices at Signalite Division, General In¬ 
strument Corp., Neptune, N.J. The in¬ 
vestigation revealed that the Signalite 
Division produces only neon indicator 
lamps. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
April 11, 1978 (43 FR 15205). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Signalite, 
the U.S. Department of Commerce, 
the U.S. International Trade Commis¬ 
sion, industry analysts, and Depart¬ 
ment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. The 
investigation revealed that all of the 
requirements have been met. 

Imports of neon indicator lamps in¬ 
creased absolutely in 1977 compared to 
1976 from 7,620 thousand units to 
17,900 thousand units. Imports as a 
percentage of U.S. production in¬ 
creased from 4.3 percent in 1976 to 9.7 
percent in 1977. 

Signalite began importing neon indi¬ 
cator lamps manufactured in a Gener¬ 
al Instrument offshore facility in Feb¬ 
ruary 1977. Signalite’s sales of import¬ 
ed neon lamps as a percentage of total 
division sales amounted to 12.9 percent 
in 1977, increasing to 29.2 percent in 
the first 3 months of 1978. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports like or direct¬ 
ly competitive with neon indicator 
lamps produced at Signalite Division, 
General Instrument Corp., Neptune, 
N.J., contributed importantly to the 
total or partial separation of workers 
at that firm. In accordance with the 
provisions of the Act, I make the fol¬ 
lowing certification: 

All workers of Signalite Division. General 
Instrument Corp., Neptune, N.J., engaged in 
employment related to the production of 
neon indicator lamps who became totally or 
partially separated from employment on or 
after March 10, 1977. are eligible to apply 
for adjustment assistance under title II, 
chapter 2 of the Trade Act of 1974. 


Signed at Washington, D.C., this 
31st day of August 1978. 

Gloria G. Pratt, 
Director, Office of 
Foreign Economic Policy . 
[FR Doc. 78-25527 Filed 9-11-78; 8:45 ami 


[ 4510 - 28 ] 

[TA-W-36101 

STYLE SPORTSWEAR, PATERSON, N.J. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3610: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
May 8, 1978, in response to a worker 
petition received on April 28. 1978, 
which was filed by the International 
Ladies’ Garment Workers’ Union on 
behalf of workers and former workers 
producing ladies’ coats and raincoats 
at Style Sportswear, Paterson, N.J. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
May 26. 1978 (43 FR 22793). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Style 
Sportswear, its customers (manufac¬ 
turers), the U.S. Department of Com¬ 
merce, the U.S. International Trade 
Commission, the National Cotton 
Council of America, industry analysts, 
and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the act 
must be met. The Department’s inves¬ 
tigation revealed that all of the re¬ 
quirements have been met. 

U.S. imports of women's, misses’, 
and children’s coats and jackets in¬ 
creased from 2,252 thousand dozen in 
1976 to 2,723 thousand dozen in 1977. 
Imports declined from 590,000 dozen 
in the first quarter of 1977 to 572,000 
dozen in the first quarter of 1978. The 
ratio of imports to domestic produc¬ 
tion increased from 48.3 percent in 

1976 to 54.9 percent in 1977. 

U.S. imports of women’s, misses’, 
and children’s raincoats decreased 
from 261,000 dozen in 1976 to 242,000 
dozen in 1977. Imports increased from 
84,000 dozen in the first quarter of 

1977 to 129,000 dozen in the first quar¬ 
ter of 1978. The ratio of imports to do¬ 
mestic production decreased from 45.0 
percent in 1976 to 40.3 percent in 1977. 

The Department conducted a survey 
of the principal manufacturers for 


which Style Sportswear worked in 
1976 and 1977. Manufacturers that ac¬ 
counted for 100 percent of sales in 
1976 reported that they reduced pur¬ 
chases from Style Sportswear and in¬ 
creased purchases of imported ladies’ 
coats and raincoats in 1977 compared 
to 1976. Manufacturers that accounted 
for 100 percent of sales in 1977 report¬ 
ed that the reduced purchases from 
Style Sportswear and increased pur¬ 
chases of imports in the first quarter 
of 1978 compared to the first quarter 
of 1977. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation. I conclude 
that increased imports of articles like 
or directly competitive with the ladies’ 
coats and raincoats produced at Style 
Sportswear, Paterson. N.J., contribut¬ 
ed importantly to the decline in sales 
and to the separation of workers at 
that plant. In accordance with the 
provisions of the act. I make the fol¬ 
lowing certification: 

All workers of Style Sportswear. Paterson. 
N.J.. who became totally or partially sepa¬ 
rated from employment on or after March 
28, 1977, are eligible to apply for adjustment 
assistance under title II, chapter 2 of the 
Trade Act of 1974. 

Signed at Washington, D.C., this 
31st day of August 1978. 

Brian Turner, 

Executive Assistant to the 
Deputy Under Secretary for In¬ 
ternational Affairs. 

[FR Doc. 78-25528 Filed 9-11-78; 8:45 ami 


[ 4510 - 28 ] 

[TA-W-32041 

SUSSEX CLOTHES, LTD., NEW YORK, N.Y. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-3204: Investigation re¬ 
garding certification of eligibility to 
apply for adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
February 22, 1978, in response to a 
worker petition received on February 
6. 1978, which was filed by the Amal¬ 
gamated Clothing and Textile Work¬ 
ers’ Union on behalf of workers and 
former workers producing men’s suit- 
coats. sportcoats, and pants at Sussex 
Clothes. Ltd., New York, N.Y. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
March 3. 1978 (43 FR 8863). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
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principally from officials of Sussex 
Clothes, Ltd., its customers, the UJS. 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, indus¬ 
try analysts, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of men’s and boys’ tai¬ 
lored dress coats and sportcoats in¬ 
creased from 5,465 thousand units in 
1975 to 6.965 thousand units in 1976 
and then decreased to 6,269 thousand 
units in 1977. Imports in absolute 
terms in 1977 were above those in the 
years 1973-75. The imports to domes¬ 
tic production ratio decreased from 
26.2 percent in 1975 to 25.3 percent in 
1976. 

U.S. imports of men’s and boys’ tai¬ 
lored suits increased from 3,105 thou¬ 
sand units in 1975 to 3.562 thousand 
units in 1976. Imports then increased 
to 4,091 thousand units in 1977. The 
imports to domestic production ratio 
increased from 18.3 percent in 1975 to 
20.0 percent in 1976. 

U.S. imports of men’s and boys’ 
dress and sport trousers and shorts in¬ 
creased from 55,508 thousand units in 
1975 to 73,209 thousand units in 1976. 
Imports then increased to 76,419 thou¬ 
sand units in 1977. The imports to do¬ 
mestic production ratio increased from 
34.1 percent in 1975 to 41.9 percent in 
1976. 

A survey of customers of Sussex 
Clothes, Ltd. revealed that some had 
increased purchases of imported men’s 
suits, sportcoats, and pants while re¬ 
ducing purchases from Sussex Clothes 
in 1977 compared to 1976 and in the 
first quarter of 1977. 

A certification applicable to the peti¬ 
tioning group of workers was issued on 
March 15, 1976 (TA-W-548) and ex¬ 
pired on March 15, 1978. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with the 
men's suitcoats. sportcoats, and pants 
produced by Sussex Clothes, Ltd., New 
York, N.Y., contributed importantly to 
the decline in sales and production 
and to the total or partial separation 
of workers at that firm. In accordance 
with the provisions of the Act. I make 
the following certification: 

All workers at Sussex Clothes. Ltd., New 
York. N.Y., who became totally or partially 
separated from employment on or after 
March 15. 1978, are eligible to apply for ad¬ 
justment assistance under title II, chapter 2 
of the Trade Act of 1974. 


Signed at Washington, D.C., this 
31st day of August 1978. 

Gloria G. Pratt, 
Director , Office of 
Foreign Economic Policy. 
[FR Doc. 78-25539 Filed 9-11-78; 8:45 ami 


[ 4510 - 28 ] 

[TA-W-37821 

TAG-A-LONG HANDBAGS A ACCESSORIES, 
INC, EAST HAVEN, CONN.; NEW YORK, N.Y. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3782: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
May 25. 1978, in response to a worker 
petition received on May 22, 1978. 
which was filed on behalf of workers 
and former workers producing hand¬ 
bags at Tag-A-Long Handbags & Ac¬ 
cessories, Inc., East Haven, Conn. The 
investigation was expanded to include 
the New York, N.Y., sales office. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
June 9. 1978 (43 FR 25197). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Tag-A- 
Long, its customers, the U.S. Interna¬ 
tional Trade Commission, the U.S. De¬ 
partment of Commerce, industry ana¬ 
lysts, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. The 
investigation revealed that all of the 
criteria have been met. 

Imports of handbags increased from 
90.2 million units in 1976 to 92.8 mil¬ 
lion units in 1977. Imports continued 
to increase from 22.1 million units 
during the first quarter of 1977 to 34.0 
million units during the first quarter 
of 1978. The ratio of imports of hand¬ 
bags to domestic production increased 
from 111.1 percent in 1976 to 116.6 
percent in 1977. 

Many of the customers who were 
surveyed either imported handbags di¬ 
rectly or purchased, from domestic 
sources, handbags that were manufac¬ 
tured offshore. The customers reduced 
purchases from Tag-A-Long while in¬ 
creasing, either directly or indirectly, 
purchases of imported handbags. 


Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with hand¬ 
bags produced by Tag-A-Long Hand¬ 
bags & Accessories, Inc., East Haven, 
Conn., contributed importantly to the 
total or partial separations of the 
workers of that plant and at the firm’s 
New York sales office. In accordance 
with the provisions of the Act, I make 
the following certification: 

All workers of Tag-A-Long Handbags & 
Accessories. Inc., East Haven. Conn., and 
New York. N.Y.. who became totally or par¬ 
tially separated from employment on or 
after October 29. 1977, are eligible to apply 
for adjustment assistance under title II. 
chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
31st day of August 1978. 

Brian Turner, 

Executive Assistant to the 
Deputy Under Secretary for In¬ 
ternational Affairs. 

[FR Doc. 78-25530 Filed 9-11-78; 8:45 ami 


[ 4510 - 28 ] 

[TA-W-3108] 

WESTERN GENERAL OFFICES, PHELPS DODGE 
CORP., DOUGLAS, ARIZ. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3108: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
February 9, 1978, in response to a 
worker petition received on January 
23, 1978, which was filed on behalf of 
workers and former workers of the 
Western Engineering Department of 
Phelps Dodge Corp. engaged in provid¬ 
ing engineering and support functions 
to its Western operations. The investi¬ 
gation was expanded to include work¬ 
ers in the rest of the Western General 
Offices who provide accounting, pur¬ 
chasing and administrative support to 
the Western operations. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
February 24, 1978 (43 FR 7743). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Phelps 
Dodge Corp. Metals Week, Metal Bul¬ 
letin, American Metal Market, the 
U.S. Department of Interior, the U.S. 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, Indus 5 
try analysts and Department files. 
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In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the Act 
must be met. it is concluded that all of 
the requirements have been met. 

The Department’s investigation re¬ 
vealed that the Western General Of¬ 
fices perform support functions such 
as engineering, accounting, purchasing 
and administration for the Western 
operations of Phelps Dodge Corp. 
These support functions are integral 
to the production of refined copper by 
the Western operations of Phelps 
Dodge Corp. 

The Western operations consist of 
mining facilities at Morenci, Ariz., Ajo, 
Ariz. (New Cornelia mine), Tyrone, N. 
Mex.. Bisbee, Ariz., and a smelter at 
Douglas, Ariz. Workers at the Mor¬ 
enci, Ariz., Ajo, Ariz., and Douglas. 
Ariz. production facilities of the West¬ 
ern operations have been certified eli¬ 
gible to apply for adjustment assist¬ 
ance by the Department in January 
1978 (TA-W-2423, 2421, and 2420, re¬ 
spectively). Copper production at the 
facilities certified by the Department 
constituted a major proportion of 
total copper production by the West¬ 
ern operations in 1976 and 1977. 

U.S. imports of refined copper in¬ 
creased from 147 thousand short tons 
in 1975 to 384 thousand short tons in 

1976 and to 391 thousand short tons in 
1977. Imports increased from 66 thou¬ 
sand short tons in the first quarter of 

1977 to 150 thousand short tons in the 
first quarter of 1978. 

The ratio of imported refined copper 
to domestic production increased from 
8.6 percent in 1975 to 21.0 percent and 
22.2 percent, respectively, in 1976 and 

1977. The ratio increased from 13.1 
percent in the first quarter of 1977 to 
34.1 percent in the first quarter of 

1978. 

While imports of refined copper had 
increased by 161 percent in 1976 com¬ 
pared to 1975 and by 2 percent in 1977 
compared to 1976, domestic demand 
increased at only a fraction of those 
rates. Inventory levels of domestic and 
imported copper on consignment at 
domestic refineries in December 1976 
were 31.4 percent above December 
1975 levels and 143.2 percent above 
December 1974 levels. In each month 
in the period January-November 1977, 
inventories were higher than the same 
month in 1976. In December 1977 in¬ 
ventories were only slightly lower 
than inventories in December 1976. 
Phelps Dodge and other domestic pro¬ 
ducers of refined copper lost substan¬ 
tial sales in 1977 because of the exces¬ 
sive inventories of domestic and im¬ 
ported refined copper. 

Imports of copper are affected by 
the differential between the domestic 
producers* price for copper and the 


world price established by the LME 
(London Metal Exchange). When the 
LME price drops more than the esti¬ 
mated transportation costs of 5-8 
cents per pound below the domestic 
producers' price, the demand for im¬ 
ported copper increases. The yearly 
average LME price for copper in 1977 
was 10 cents below the yearly average 
domestic producers’ price. During May 
and June 1977 the LME price was 
almost 11 cents per pound below the 
domestic producers* price and in July 
and August 1977 the LME price was 
almost 12 cents per pound below the 
domestic producers’ price. At the same 
time, the abundant supply of copper 
stocks in the foreseeable future pro¬ 
vides no reason for domestic consum¬ 
ers of copper to maintain ties with do¬ 
mestic producers for purposes of a 
guarantee against copper shortages. 
Consequently, in 1977, when many do¬ 
mestic copper producers curtailed pro¬ 
duction because of the depressed 
market price for copper, imports of re¬ 
fined copper increased. 

Price pressure from imported copper 
has reduced the ability of domestic 
producers to profitably mine domestic 
ore and convert it to copper concen¬ 
trate and refined copper. Industry 
sources state that the weighted aver¬ 
age production costs of the lowest cost 
domestic copper mines are 63 cents per 
pound. The weighted average costs for 
the highest cost domestic copper 
mines are $1.05 per pound. Thus, with 
a domestic market price of 60 cents 
per pound, domestic producers lose on 
the average of 3 to 45 cents on each 
pound of copper they choose to sell. 

The depressed market price for 
copper caused by increased imports of 
copper negatively affected Phelps 
Dodge Corp. level of profits. Net 
income recorded by Phelps Dodge 
Corp. has declined in each year during 
the period 1974 to 1977. Net income 
fell 57 percent from 1976 to 1977. As a 
result of the market conditions for 
copper, Phelps Dodge instituted cer¬ 
tain budget cuts in late 1977. These 
budget cuts included reducing activi¬ 
ties in the Western General Offices, 
resulting in layoffs of workers in that 
department of the firm. 

Conclusion 

After careful review of the facts oth 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with re¬ 
fined copper produced by Phelps 
Dodge Corp. contributed importantly 
to the decline in production and to the 
total or partial separation of workers 
of the Western General Offices of 
that firm. In accordance with the pro¬ 
visions of the Act, I make the follow¬ 
ing certifications: 

All workers of the Western General Of¬ 
fices of Phelps Dodge Corp., Douglas, Ariz., 


who became totally or partially separated 
from employment on or after December 3, 
1977 are eligible to apply for adjudtment as¬ 
sistance under Title II, Chapter 2 of the 
Trade Act of 1974. 

Signed at Washington, D.C., this 
31st day of August 1978. 

Gloria G. Pratt, 
Director, Office of 
Foreign Economic Research. 

[FR Doc. 78-25531 Filed 9-11-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-3266] 

WESTINGHOUSE ELECTRIC CORP., LAMP 
DIVISION, BELLEVILLE, N.J. 

Negative Determination Regarding Eligibility 

To Apply for Workor Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3266: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
February 27, 1978, in response to a 
worker petition received on February 
13, 1978, which was filed by the Inter¬ 
national Union of Electrical, Radio 
and Machine Workers on behalf of 
former workers producing lamp bases 
at the Belleville, N.J., plant of the 
Lamp Division, Westinghouse Electric 
Corp. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
March 14. 1978 (43 FR 10648). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from information and pub¬ 
lications provided by officials of the 
Westinghouse Electric Corp., its cus¬ 
tomers, the U.S. Department of Com¬ 
merce, U.S. International Trade Com¬ 
mission. industry analysts, and De¬ 
partment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the Act 
must be met. The investigation re¬ 
vealed that without regard to whether 
any of the other criteria have been 
met, the following criterion has not 
been met: 

That increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline In sales or production. 
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On January 7. 1977, the Lamp Divi¬ 
sion announced its decision to close 
the Belleville plant. The Belleville 
plant produced lamp bases for fluores¬ 
cent and miniature incandescent 
lamps. Westinghouse found that there 
was available capacity at the lamp 
making plants to manufacture lamp 
bases and that consolidating produc¬ 
tion into the lamp making plants 
would increase production efficiency. 
The Belleville plant closed April 1, 
1977. 

The Department’s investigation re¬ 
vealed that production of both fluores¬ 
cent and miniature incandescent 
lamps increased in 1977 compared to 
1976. The ratio of imports to domestic 
production of fluorescent lamps was 
less than 2 percent in 1976 and 1977. 
None of the customers of Westing- 
house that were surveyed decreased 
purchases of fluorescent lamps from 
Westinghouse and increased purchases 
of imports. Most of the surveyed cus¬ 
tomers of Westinghouse who pur¬ 
chased miniature incandescent lamps 
did not purchase imports. 

Conclusion 

After careful review, I determine 
that workers of the Belleville. N.J., 
plant of the Lamp Division, Westing¬ 
house Electric Corp. are denied eligi¬ 
bility to apply for adjustment assist¬ 
ance under Title II, Chapter 2 of the 
Trade Act of 1974. 


Signed at Washington, D.C., this 
31st day of August 1978. 

Gloria G. Pratt, 
Director, Office of 
Foreign Economic Policy. 
(FR Doc. 78-25532 Piled 9-11-78; 8:45 am] 


[ 4510 - 28 ] 

Office ©f th© Secretary 

INVESTIGATIONS REGARDING CERTIFICA¬ 
TIONS OF ELIGIEIliTY TO APPLY FOR 
WORKER ADJUSTMENT ASSISTANCE 

Petitions have been filed with the 
Secretary of Labor under section 
221(a) of the Trade Act of 1974 (“the 
Act”) and are identified in the appen¬ 
dix to this notice. Upon receipt of 
these petitions, the Director of the 
Office of Trade Adjustment Assist¬ 
ance, Bureau of International Labor 
Affairs, has instituted investigations 
pursuant to section 221(a) of the act 
and 29 CFR 90.12. 

The purpose of each of the investi¬ 
gations is to determine whether abso¬ 
lute or relative increases of imports of 
articles like or directly competitive 
with articles produced by the workers’ 
firm or an appropriate subdivision 
thereof have contributed importantly 
to an absolute decline in sales or pro¬ 
duction. or both, of such firm or subdi¬ 
vision and to the actual or threatened 
total or partial separation of a signifi¬ 
cant number or proportion of the 
workers of such firm or subdivision. 

Appendix 


Petitioners meeting these eligibility 
requirements will be certified as eligi¬ 
ble to apply for adjustment assistance 
under title II, chapter 2. of the act in 
accordance with t he provisions of sub- 
part B of 29 CFR Part 90. The investi¬ 
gations will further relate, as appro¬ 
priate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioners or any other persons showing a 
substantial interest in the subject 
matter of the investigations may re¬ 
quest a public hearing, provided such 
request is filed in writing with the Di¬ 
rector, Office of Trade Adjustment As¬ 
sistance, at the address shown below, 
not later than September 22, 1978. 

Interested persons are invited to 
submit written comments regarding 
the subject matter of the investiga¬ 
tions to the Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than Septem¬ 
ber 22. 1978. 

The petitions filed in this case are 
available for inspection at the Office 
of the Director, Office of Trade Ad¬ 
justment Assistance, Bureau of Inter¬ 
national Labor Affairs, U.S. Depart¬ 
ment of Labor, 200 Constitution 
Avenue NW., Washington. D.C. 20210. 

Signed at Washington, D.C., this 
31st day of August 1978. 

Harold A. Bratt, 
Acting Director, Office of 
Trade Adjustment Assistance. 


Petitioner: Union/workers or 
former workers of— 


Aronson Textile Co. (Distributive 
Workers of America). 

Bethlehem Steel Corp.. Vernon Plant 
(workers). 

Cleardon Manufacturing (ACTWU).... 

Colorado A Wyoming Railway Co. 
Southern Division < Brotherhood of 
Maintenance of Way Employees 
Mountain & Plains Federation). 
Colorado & Wyoming Railway Co. 
Middle Division (Brotherhood of 
Maintenance of Way Employees 
Mountain & Plains Federation). 
Dynaco. Inc. (workers). 

Oakhall Sportswear. Inc. (workers). 

Serafina II. Inc. (company).«... 

The Lee’s Co. (workers). 

U.S. Plastic it Chemical Corp. (URW> 


Location 

Date 

received 

Date of 
petition 

Petition 

No. 

Articles produced 

New York. N Y... 

Aug. 24, 1978 

Aug. 9. 1978 

TA-W-4,122 

Converters of acetate/nylon piece goods. 

Los Angeles. Calif. 

Aug. 14. 1978 

.do.. 

TA W 4.123 

Wire rope, wire rods, alloy bars, or structural 
shapes, carbon steel bars and bolts and nuts 

Coalport. Pa... 

Aug. 28. 1978 

Aug. 23. 1978 

TA W-4.124 

Heavy weight and lightweight outerwear Jack 
ets for men. 

Pueblo. Colo. 

Aug. 9. 1978 

July 18. 1978 

TA W 4.125 

Transports coal from C.F it I. Steel Corp. to 
an Interchange. 

.do..... 

.do.. 

.do. 

TA-W-4,126 

Transports raw material from the interchange)- 
to the plant (C.F. it I Steel) and transports 
finished products to commercial Interchange 

Blackwood. N.J....... 

Aug. 29. 1978 

Aug. 11. 1978 

TA-W-4.127 

Tuners, preamplifiers, power amplifiers, inle 
grated amplifiers, and speakers. 

Farmingdale. Long Island 
City. N Y. 

Aug. 22. 1978 

Aug. 2. 1978 

TA W-4.128 

Women’s knitted apparel. 

Gloucester, Mass. 

Aug. 28. 1978 

Aug. 24. 1978 

TA W 4.129 

Catching and selling fish. 

Stevenson. Ala...~. 

.do. 

Aug 23. 1978 

TA W 4.130 

Denim blue jeans and hunting jackets for men. 

Danielson. Conn. 

.do. 

Aug. 20. 1978 

TA W 4.131 

Buttons, polishing and finishing 


[FR Doc. 78-25633 Filed 9-11-78; 8:45 am] 
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[ 7510 - 01 ] 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[78-39] 

SPACE SCIENCE STEERING COMMITTEE, OUT- 

OF-ECLIPTIC (OOE) MISSION AD HOC ADVI¬ 
SORY SUBCOMMITTEE 

Renewal 

Pursuant to section 14a of the Fed¬ 
eral Advisory Committee Act (Pub. L. 
92-463) and after consultation with 
the General Services Administration, 
NASA has determined that renewal of 
the above-named advisory subcommit¬ 
tee is in the public interest in connec¬ 
tion with the performance of duties 
imposed upon NASA by law. The 
Space Science Steering Committee, 
under which the subcommittee oper¬ 
ates, is a NASA internal committee, 
composed wholly of Government em¬ 
ployees. 

The function of this subcommittee is 
to obtain the advice of the scientific 
community on proposals in the spe¬ 
cialized areas identified by the name 
of the Subcommittee. 

Arnold W. Frutkin, 
Acting Associate Administrator, 
External Relations. 

September 7,1978. 

[FR Doc. 78-25608 Filed 9-11-78; 8:45 am] 


[ 7536 - 01 ] 

NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

HUMANITIES PANEL 
M««ting 

September 7, 1978. 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, as amended) notice is 
hereby given that meetings of the Hu¬ 
manities Panel will be held at the Na¬ 
tional Endowment for the Humanities, 
Washington, D.C., from 9 a.m. to 5:30 
p.m. on the following dates: 

September 27th and 28th (room 
807). 

October 5th and 6th (first floor con¬ 
ference room). 

October 13th (first floor conference 
room). 

The purpose of these meetings is to 
review NEH museums and historical 
organizations program applications 
submitted to the National Endowment 
for the Humanities for projects begin¬ 
ning after January 1, 1979. 

Because the proposed meetings will 
consider financial information and dis¬ 
closure information of a personal 
nature the disclosure of which would 
constitute a clearly unwarranted inva¬ 
sion of personal privacy, pursuant to 
authority granted me by the chair¬ 
man’s delegation of authority to close 
advisory committee meetings, dated 


January 15, 1978, I have determined 
that the meetings would fall within 
exemptions (4) and (6) of 5 U.S.C. 
552b(c) and that it is essential to close 
the meetings to protect the free ex¬ 
change of internal views and to avoid 
interference with operation of the 
committee. 

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management Of¬ 
ficer, Mr. Stephen McCleary, 806 15th 
Street NW., Washington, D.C. 20506 
or call area code 202-724-0367. 

Stephen J. McCleary, 
Advisory Committee Manage - 
ment Officer , Museums and 
Historical Organizations Pro¬ 
gram , Division of Public Pro¬ 
grams. 

[FR Doc. 78-25617 Filed 9-11-78; 8:45 am] 


[ 7536 - 01 ] 

HUMANITIES PANEL 
Meeting 

September 6. 1978. 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, as amended), notice is 
hereby given that a meeting of the 
Humanities Panel will be held at 806 
15th Street NW„ Washington, D.C. 
20506, in the first floor conference 
room, from 8 a.m. to 6 p.m. on October 
3 and 4, 1978. 

The purpose of the meeting is to 
review public media applications in all 
of the fields of the humanities submit¬ 
ted to the National Endowment for 
the Humanities for projects beginning 
after January 1. 1979. 

Because the proposed meeting will 
consider financial Information and dis¬ 
close information of a personal nature 
the disclosure of which would consti¬ 
tute a clearly unwarranted invasion of 
personal privacy, pursuant to authori¬ 
ty granted me by the chairman’s dele¬ 
gation of authority to close advisory 
committee meetings, dated January 
15, 1978, I have determined that the 
meeting would fall within exemptions 
(4) and (6) of 5 U.S.C. 552b(c), and 
that it is essential to close the meeting 
to protect the free exchange of inter¬ 
nal views and to avoid interference 
with operation of the committee. 

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management Of¬ 
ficer, Mr. Stephen J. McCleary, 806 
15th Street NW., Washington, D.C. 
20506, or call area code 202-724-0367. 

Stephen J. McCleary, 
Advisory Committee 
Management Officer . 

[FR Doc. 78-25618 Filed 9-11-78; 8:45 am) 


[ 7536 - 01 ] 

HUMANITIES PANEL 
Meeting 

August 30, 1978. 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, as amended), notice is 
hereby given that a meeting of the 
Humanities Panel will be held at 806 
15th Street NW., Washington. D.C. 
20506, in Room 807, from 9 a.m. to 5:30 
p.m. on October 10, 1978. 

The purpose of the meeting is to 
review NEH summer seminar applica¬ 
tions in religion submitted to the Na¬ 
tional EndowTiment for the Human - 
- ities for projects beginning after Janu¬ 
ary 1. 1979. 

Because the proposed meeting will 
consider financial information and dis¬ 
close information of a personal nature 
the disclosure of which would consti¬ 
tute a clearly unwarranted invasion of 
personal privacy, pursuant to authori¬ 
ty granted me by the chairman’s dele¬ 
gation of authority to close advisory 
committee meetings, dated January 
15, 1978, I have determined that the 
meeting would fall within exemptions 
(4) and (6) of 5 U.S.C. 552b(c) and that 
it is essential to close the meeting to 
protect the free exchange of internal 
views and to avoid interference with 
operation of the committee. 

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management Of¬ 
ficer, Mr. Stephen J. McCleary, 806 
15th Street NW., Washington. D.C. 
20506, or call area code 202-724-0367. 

Stephen J. McCleary, 
Advisory Committee 
Management Officer. 

[FR Doc. 78-25619 Filed 9-11-78; 8:45 am) 


[ 7555 - 01 ] 

NATIONAL SCIENCE FOUNDATION 

ADVISORY COMMITTEE FOR SCIENCE 
EDUCATION 

Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act. Pub. L. 92-463, as 
amended, the National Science Foun¬ 
dation announces the following meet¬ 
ing: 

Name: Advisory Committee for Science Edu¬ 
cation. 

Date and time: September 28 and 29, 1978, 9 
a.m. each day. 

Place: Room 651, 5225 Wisconsin Avenue 
NW.. Washington, D.C. 

Type of meeting: Open. 

Contact person: Mrs. Frances Watts. Staff 
Assistant, Science Education Directorate, 
National Science Foundation, Room W- 
600, Washington, D.C. 20550, telephone 
202-282-7930. 

Summary minutes: May be obtained from 
the Committee Management Coordinator, 
Division of Financial and Administrative 
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Management. National Science Founda¬ 
tion. Room 248, Washington. D C. 20550. 
Purpose of committee: To provide advice 
and recommendations concerning the 
impact of all Foundation activities (includ¬ 
ing research, scientific information, and 
international programs, as well as. specifi¬ 
cally. • , education , • programs) relating to 
education in the sciences in U.S. schools, 
colleges, and universities. 

Agenda: 

Thursday, September 28 

Update on fiscal year 1979 budget; intro¬ 
duction of general topic of meeting—Early 
Adolescence; Overview of Early Adoles¬ 
cence, Discussion and Recommendations for 
Action; oversight activities by the Under¬ 
graduate Subcommittee. 

Friday. September 29 

Remarks by Deputy Director. NSF: SE 
Advisory Committee structure and relation¬ 
ships to other advisory committees in direc¬ 
torate; issues initiated by the Advisory Com¬ 
mittee. 

M. Rebecca Winkler, 

Committee 

Management Coordinator. 

September 6. 1978. 

[FR Doc. 78-25587 Filed 9-11-78; 8:45 am] 


[ 7555 - 01 ] 

DOE/NSF NUCLEAR SCIENCE ADVISORY 
COMMITTEE (NUSAC) 

Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act, Pub. L. 92-463, 
the National Science Foundation an¬ 
nounces the following meeting: 

Name: DOE/NSF Nuclear Science Advisory 
Committee (NUSAC). 

Date and time: November 3. 1978, 2:30 p.m.- 
6 p.m. November 4. 1978. 9 a.m.-6 p.m. 

Place: Meyer Memorial Library. Room 124, 
Stanford University, Stanford, Calif. 
94305. 

Type of meeting: November 3, 1978—Open. 
November 4. 1978—Open. 

Contact person: Dr. Howel G. Pugh. Head, 
Nuclear Science Section. Room 341, Na¬ 
tional Science Foundation. Washington. 
D.C. 20550, telephone 202-632-4318. 

Summary minutes: May be obtained from 
the Committee Management Coordinator. 
Division of Financial and Administrative 
Management, Room 248. National Science 
Foundation. Washington. D C. 20550. 

Purpose of committee: To provide advice on 
a continuing basis to both DOE and NSF 
on support for basic nuclear science in the 
United States. 

Agenda: 

November 3. 1978 

2:30 p.m.—Discussion of agenda and proce¬ 
dures. 

3 p.m.—Remarks of DOE representative. 

3:30 p.m —Remarks of NSF representative. 

4 p.m.—Remarks and discussion on activities 
of the 1979 NUSAC Facilities Subcommit¬ 
tee. 

6 p.m.—Adjournment. 

November 4. 1978 

9 a.m.—Remarks and discussion on activities 
of the 1978-79 Manpower Subcommittee. 

9:45 a.m.—Remarks and discussion on activi¬ 
ties of the 1978-79 Instrumentation Sub¬ 
committee. 


11 a.m.—Remarks and discussion on activi¬ 
ties of the working group on user-type re¬ 
search. 

11:45 a.m.—Remarks and discussion on ac¬ 
tivities of the working group on ongoing 
programs and laboratory operations. 

2 p.m.—Discussion of possible comments to 
the Advisory Committee for Physics of 
the NSF. 

2:30 p.m.—Remarks and discussion on activi¬ 
ties of the working group on long-range 
planning and scientific priorities. 

6 p.m.—Adjournment. 

M. Rebecca Winkler. 

Committee 

Management Coordinator. 

September 6, 1978. 

[FR Doc. 78-25589 Filed 9-11-78; 8:45 am] 


[ 7555 - 01 ] 

SUBCOMMITTEE ON DEVELOPMENTAL 
BIOLOGY 

M••ting 

In accordance with the Federal Advi¬ 
sory Committee Act, as amended. Pub. 
L. 92-463, the National Science Foun¬ 
dation announces the following meet¬ 
ing: 

Name: Subcommittee on Developmental Bi¬ 
ology of the Advisory Committee for 
Physiology, Cellular, and Molecular Biol¬ 
ogy. 

Date and time: November 2, 3. and 4, 1978. 9 
a.m. 

Place: Room 338. National Science Founda¬ 
tion, 1800 G Street NW., Washington. 
D.C. 20550. 

Type of meeting: Closed. 

Contact person: Dr. Mary E. Clutter, Pro¬ 
gram Director, Developmental Biology 
Program. Room 326, National Science 
Foundation, Washington. D.C. 20550, tele¬ 
phone 202-632-4314. 

Purpose of subcommittee: To provide advice 
and recommendations concerning support 
for research in developmental biology. 

Agenda: To review and evaluate research 
proposals as part of the selection process 
for awards. 

Reason for closing: The proposals being re¬ 
viewed include information of a propri¬ 
etary or confidential nature, including 
technical information; financial data, such 
as salaries, and personal information con¬ 
cerning individuals associated with the 
proposals. These matters are within ex¬ 
emptions (4) and (6) of 5 U.S.C. 552b(c). 
Government in the Sunshine Act. 

Authority to close meeting: This determina¬ 
tion was made by the Committee Manage¬ 
ment Officer pursuant to provisions of 
section 10(d) of Pub. L. 92-463. The Com¬ 
mittee Management Officer was delegated 
the authority to make such determina¬ 
tions by the Acting Director, NSF. on Feb¬ 
ruary 18,1977. 

M. Rebecca Winkler, 

Committee 

Management Coordinator. 

September 6, 1978. 

[FR Doc. 78-25588 Filed 9-11-78; 8:45 am] 


[ 7555 - 01 ] 

SUBCOMMITTEE ON LINGUISTICS 
Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act, as amended, Pub. 
L. 92-463. the National Science Foun¬ 
dation announces the following meet¬ 
ing: 

Name: Subcommittee on Linguistics of the 
Advisory Committee for Behavioral and 
Neural Sciences. 

Date and time: November 2 and 3. 1978, 9 
a.m. to 5 p.m. each day. 

Place: Room 321, National Science Founda¬ 
tion. 1800 G Street NW.. Washington, 
D.C. 20550. 

Type of meeting: Closed. 

Contact person: Dr. Paul G. Chapin, Pro¬ 
gram Director. Linguistics Program. Room 
320, National Science Foundation, Wash¬ 
ington, D.C. 20550, telephone 202-254- 
6326. 

Purpose of subcommittee: To provide advice 
and recommendations concerning support 
for research in linguistics. 

Agenda: To review and evaluate research 
proposals as part of the selection process 
for awards. 

Reason for closing: The proposals being re¬ 
viewed include information of a propri¬ 
etary or confidential nature, including 
technical Information; financial data, such 
as salaries; and personal information con¬ 
cerning individuals associated with the 
proposals. These matters are within ex¬ 
emptions (4) and (6) of 5 U.S.C. 552b(c). 
Government in the Sunshine Act. 

Authority to close meeting: This determina¬ 
tion was made by the Committee Manage¬ 
ment Officer pursuant to provisions of 
section 10(d) of Pub. L. 92-463. The Com¬ 
mittee Management Officer was delegated 
the authority to make such determina¬ 
tions by the Acting Director, NSF, on Feb¬ 
ruary 18. 1977. 

M. Rebecca Winkler, 

Committee 

Management Coordinator. 

September 6, 1978. 

(FR Doc. 78-25586 Filed 9-11-78; 8:45 am] 


[ 7555 - 01 ] 

SUBCOMMITTEE ON PUBLIC UNDERSTANDING 
OF SCIENCE OF THE ADVISORY COMMITTEE 
ON SCIENCE AND SOCIETY 

Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act, Pub. L. 92-463, as 
amended, the National Science Foun¬ 
dation announces the following meet¬ 
ing: 

Name: Subcommittee on Public Understand¬ 
ing of Science of the Advisory Committee 
on Science and Society. 

Date and time: October 5 and 6, 1978, 9 a.m. 
to 5 p.m. each day. 

Place: Room 651, National Science Founda¬ 
tion, 5225 Wisconsin Avenue NW., Wash¬ 
ington, D.C. 
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Type of meeting: Part open—October 5— 
Open 9 a.m. to 12 noon; closed 1 p.m. to 5 
p.m. October 6—Closed 9 a.m. to 5 p.m. 
Contact person: Mr. George W. Tressel. Pro¬ 
gram Director, Public Understanding of 
Science. Office of Science and Society. Na¬ 
tional Science Foundation, Washington. 
D.C. 20550. telephone 202-282-7770. 
Purpose of subcommittee: To provide advice 
and recommendations concerning direc¬ 
tion and priorities and support for pro¬ 
jects in the public understanding of sci¬ 
ence program. 

Summary minutes: May be obtained from 
the Committee Management Coordinator. 
Division of Financial and Administrative 
Management, Room 248, National Science 
Foundation. Washington, D.C. 20550. 
Agenda: 

October 5—9 a.m. to 12 noon—Open 
Session 

Open discussion. Review of the grants and 
funding pattern of the last fiscal year and 
discuss trends and questions related to 
PUOS’ long-range funding policies. 

October 5—1 p.m. to 5 p.m. and October 6—9 
a.m. to 5 p.m.—Closed Sessions 

To review and evaluate research proposals 
as part of the selection process for awards. 

Reason for closing: The proposals being re¬ 
viewed include information of a propri¬ 
etary or confidential nature, including 
technical information; financial data, such 
as salaries; and personal information con¬ 
cerning individuals associated with the 
proposals. These matters are within ex¬ 
emptions (4) and (6) of 5 U.S.C. 552b(c), 
Government in the Sunshine Act. 
Authority to close meeting: This determina¬ 
tion was made by the Committee Manage¬ 
ment Officer pursuant to provisions of 
section 10(d) of Pub. L. 92-463. The Com¬ 
mittee Management Officer was delegated 
the authority to make such determina¬ 
tions by the Acting Director, NSF. on Feb¬ 
ruary 18. 1977. 

M. Rebecca Winkler, 
Committee 

Management Coordinator . 
September 6, 1978. 

[FR Doc. 78-25591 Filed 9-11-78; 8:45 am] 


[ 7590 - 01 ] 

NUCLEAR REGULATORY 
COMMISSION 

ADVISORY COMMITTEE ON REACTOR SAFE- 
GUARDS SUBCOMMITTEE ON ADVANCED 
REACTORS 

Meeting 

The ACRS Subcommittee on Ad¬ 
vanced Reactors will hold an open 
meeting on September 27, 1978, in 
room 1046, 1717 H Street NW., Wash¬ 
ington, D.C. 20555, to continue its 
review of matters related to the NRC- 
sponsored research on the safety of 
advanced reactor designs. This meet¬ 
ing was rescheduled from September 
25, 1978, as announced at 43 FR 36152, 
August 15, 1978. 


In accordance with the procedures 
outlined in the Federal Register on 
October 31, 1977 (42 FR 56972), oral or 
written statements may be presented 
by members of the public, recordings 
will be permitted only during those 
portions of the meeting when a tran¬ 
script is being kept, and questions may 
be asked only by members of the Sub¬ 
committee. its consultants, and staff. 
Persons desiring to make oral state¬ 
ments should notify the designated 
Federal employee as far in advance as 
practicable so that appropriate ar¬ 
rangements can be made to allow the 
necessary time during the meeting for 
such statements. 

The agenda for subject meeting 
shall be as follows: 

Wednesday, September 27, 1978 

8:30 A.M. UNTIL THE CONCLUSION OP 
BUSINESS 

The Subcommittee may meet in ex¬ 
ecutive session, with any of its consul¬ 
tants who may be present, to explore 
and exchange their preliminary opin¬ 
ions regarding matters which should 
be considered during the meeting and 
to formulate a report and recommen¬ 
dations to the full Committee. 

At the conclusion of the executive 
session, the Subcommittee will hear 
presentations by and hold discussions 
with representatives of the NRC staff, 
and their consultants, pertinent to the 
above topics. The Subcommittee may 
then caucus to determine whether the 
matters identified in the initial session 
have been adequately covered and 
whether the project is ready for 
review by the full Committee. 

Further information regarding 
topics to be discussed, whether the 
meeting has been canceled or resche¬ 
duled, the Chairman's ruling on re¬ 
quests for the opportunity to present 
oral statements and the time allotted 
therefore can be obtained by a prepaid 
telephone call to the designated Fed¬ 
eral employee for this meeting, Dr. 
Richard P. Savio, telephone 202-634- 
3267, between 8:15 a.m. and 5 p.m., 
e.d.t. 

Dated: Sept. 6, 1978. 

John C. Hoyle, 
Advisory Committee 
Management Officer. 

[FR Doc. 78-25580 Filed 9-11-78; 8:45 am] 


[ 7590 - 01 ] 

ADVISORY COMMITTEE ON REACTOR SAFE¬ 
GUARDS SUBCOMMITTEE ON RADIOLOGI¬ 
CAL EFFECTS AND SITE EVALUATION 

Mating 

The ACRS Subcommittee on Radio¬ 
logical Effects and Site Evaluation will 
hold an open meeting on September 
27-28, 1978, at 1717 H Street NW., 


Washington, D.C. 20555, to review: (1) 
A draft of regulatory guide 8.JB, “Ra¬ 
diation Safety Training at Nuclear 
Power Plants,” (2) certain aspects of 
emergency planning, and (3) the NRC 
research program on radiological ef¬ 
fects for the annual ACRS report to 
Congress. 

In accordance with the procedures 
outlined in the Federal Register on 
October 31, 1977 (42 FR 56972), oral or 
written statements may be presented 
by members of the public, recordings 
will be permitted only during those 
portions of the meeting when a tran¬ 
script is being kept, and questions may 
be asked only by members of the Sub¬ 
committee, its consultants, and staff. 
Persons desiring to make oral state¬ 
ments should notify the designated 
Federal employee as far in advance as 
practicable so that appropriate ar¬ 
rangements can be made to allow the 
necessary time during the meeting for 
such statements. 

The agenda for subject meeting 
shall be as follows: Room 1167 at 1 
p.m., Wednesday. September 27, 1978. 
until conclusion of business. Room 
1046 at 8:30 a.m., Thursday, Septem¬ 
ber 28, 1978, until conclusion of busi¬ 
ness. 

The Subcommittee may meet in ex¬ 
ecutive session, with any of its consul¬ 
tants who may be present, to explore 
and exchange their preliminary opin¬ 
ions regarding matters which should 
be considered during the meeting and 
to formulate a report and recommen¬ 
dations to the full Committee. 

At the conclusion of the executive 
session, the Subcommittee will hear 
presentations by and hold discussions 
with representatives of the NRC staff, 
and their consultants, pertinent to 
this review. The Subcommittee may 
then caucus to determine whether the 
matters identified in the initial session 
have been adequately covered and 
whether the project is ready for 
review by the full Committee. 

Further information regarding 
topics to be discussed, whether the 
meeting has been canceled or resche¬ 
duled, the Chairman's ruling on re¬ 
quests for the opportunity to present 
oral statements and the time allotted 
therefore can be obtained by a prepaid 
telephone call to the designated Fed¬ 
eral employee for this meeting. Mr. 
Ragnwald Muller, telephone 202-634- 
1413 between 8:15 a.m. and 5 p.m., 
e.d.t. 

Dated: September 6, 1978. 

John C. Hoyle, 
Advisory Committee 
Management Officer. 

[FR Doc. 78-25574 Filed 9-11-78; 8:45 am] 
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[ 7590 - 01 ] 

[Docket No. 50-3683 

ARKANSAS POWER & LIGHT CO. 

Avcrilobility of Safety Evaluation Report 

Notice is hereby given that the 
Office of Nuclear Reactor Regulation 
has published its safety evaulation 
report regarding the review of the fire 
protection program for the Arkansas 
Nuclear One—Unit 2 plant located in 
Pope County, Ark. The review of the 
fire protection program is in connec¬ 
tion with the review of the application 
for an operating license for the Arkan¬ 
sas Nuclear One—Unit 2 plant. Notice 
of receipt of the Arkansas Power & 
Light Co.’s application for a facility 
operating license was published in the 
Federal Register on April 23. 1974 (39 
FR 14371). 

The report is being made available 
at the Commission's Public Document 
Room. 1717 H Street NW., Washing¬ 
ton, D.C., and at the Arkansas Poly¬ 
technic College. Russellville. Ark. 
72801 for inspection and copying. The 
report (Document No. NUREG-0223 
dated August 1978) can also be pur¬ 
chased. at current rates, from the Na¬ 
tional Technical Information Service, 
Department of Commerce. 5285 Port 
Royal Road, Springfield, Va. 22161. 

Dated at Bethesda, Md., this 30th 
day of August 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

John F. Stole, 

Chief, Light Water Reactors 
Branch No. 1, Division of Proj¬ 
ect Management 

[FR Doc. 78-25583 Filed 9-11-78; 8:45 ami 


[ 7590 - 01 ] 

[Docket No. 50-409] 

DAIRYLAND POWER COOPERATIVE (LA 
CROSSE BOILING WATER REACTOR) (SPENT 
FUEL AND FULL-TERM OPERATING LICENSE) 

Assignment of Atomic Safety and L icon ting 
Appeal Board 

Notice is hereby given that, in ac¬ 
cordance with the authority in 10 CFR 
§ 2.787(a), the Chairman of the Atomic 
Safety and Licensing Appeal Panel has 
assigned the following panel members 
to serve as the Atomic Safety and Li¬ 
censing Appeal Board for these pro¬ 
ceedings: 

Alan S. Rosenthal, Chairman. 

Michael C. Farrar. 

Dr. W. Reed Johnson. 


NOTICES 

Dated: September 6. 1978. 

Margaret E. Du Flo, 
Secretary to the 
Appeal Board. 
[FR Doc. 78-25581 Filed 9-11-78; 8:45 am] 


[ 7590 - 01 ] 

[Docket Nos. 50-452; 50-4533 

DETROIT EDISON CO. (GREENWOOD ENERGY 
CENTER, UNITS 2 AND 3) 

Order Canceling Prehearing Conference 
Scheduled for September 19-21, 1978 

The Board was aware that the appli¬ 
cant planned to update and revise the 
application, but we were not aware of 
the extent of the revision until we re¬ 
ceived the NRC staff’s filing of August 
31, 1978. The staff estimates that it 
will be more than 2 years before its 
review of the revised application is 
completed. The staff also stated that 
after the revised application was re¬ 
ceived. “this application must be reno¬ 
ticed in the Federal Register to give 
interested persons, other than those 
who have already intervened, an op¬ 
portunity to file intervention peti¬ 
tions.” 

The Board determined that the 
scheduled prehearing conference 
would be canceled since it was not pos¬ 
sible that it could be productive. All 
parties (except DACE who cannot be 
contacted by phone) were notified on 
September 1, 1978. of the Board’s deci¬ 
sion. Applicant and staff were also in¬ 
formed that their responses to the 
contentions in the petition of CEE due 
this week are no longer required. The 
prehearing conference is indefinitely 
postponed. 

The staffs statement relative to the 
renotice of the proceeding is not ex¬ 
plicit. Does the staff anticipate that it 
will recommend to the Commission 
that a renotice is appropriate or is it 
putting the Board on notice that it 
will request the Licensing Board to 
take this action? The Board expects a 
clarification on this point. 

It is so ordered. 

Dated at Bethesda. Md. f this 6th day 
of September 1978. 

For the Atomic Safety and Licensing 
Board. 

Elizabeth S. Bowers, 
Chairman. 

[FR Doc. 78-25582 Filed 9-11-78; 8:45 am] 


[ 7590 - 01 ] 

[Docket No. 50-333] 

POWER AUTHORITY OF THE STATE OF NEW 
YORK 

Proposed Issuance of Amendment to Facility 
Operating License 

The Nuclear Regulatory Commission 
(the Commission) is considering issu¬ 
ance of an amendment to Facility Op¬ 
erating License No. DPR-59 issued to 
Power Authority of the State of New 
York (the licensee), for operation of 
the James A. FitzPatrick Nuclear 
Power Plant (the facility), located in 
Oswego County, N.Y. 

The amendment would authorize an 
increase in spent fuel storage capacity 
from 760 to 2244 fuel assemblies. The 
amendment would also revise design 
features and associated operating 
limits, as necessary, to accommodate 
the increased storage capacity in ac¬ 
cordance with the licensee’s applica¬ 
tion dated July 26, 1978. 

Prior to issuance of the proposed li¬ 
cense amendment, the Commission 
will have made the findings required 
by the Atomic Energy Act of 1954, as 
amended (the Act), and the Commis¬ 
sion’s rules and regulations. 

By October 12. 1978, the licensee 
may file a request for a hearing with 
respect to issuance of the amendment 
to the subject facility operating li¬ 
cense and any person whose interest 
may be affected by this proceeding 
and who wishes to participate as a 
party in the proceeding must file a 
written petition for leave to intervene. 
Requests for a hearing and petitions 
for leave to intervene shall be filed in 
accordance with the Commission’s 
“Rules of Practice for Domestic Li¬ 
censing Proceedings” in 10 CFR Part 
2. If a request for a hearing or petition 
for leave to intervene is filed by the 
above date, the Commission or an 
Atomic Safety and Licensing Board, 
designated by the Commission or by 
the Chairman of the Atomic Safety 
and Licensing Board Panel, will rule 
on the request and/or petition and the 
Secretary or the designated Atomic 
Safety and Licensing Board will issue 
a notice of hearing or an appropriate 
order. 

As required by 10 CFR 2.714, a peti¬ 
tion for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by 
the results of the proceeding. The pe¬ 
tition should specifically explain the 
reasons why intervention should be 
permitted with particular reference to 
the following factors: (1) The nature 
of the petitioner’s right under the Act 
to be made a party to the proceeding; 
(2) the nature and extent of the peti¬ 
tioner’s property, financial, or other 
interest in the proceeding, and (3) the 
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possible effect of any order which may 
be entered in the proceeding on the 
petitioner's interest. The petition 
should also identify the specific 
aspect(s) or the subject matter of the 
proceeding as to which petitioner 
wishes to intervene or who has been 
admitted as a party may amend his pe¬ 
tition* but such an amended petition 
must satisfy the specificity require¬ 
ments described above. 

Not later than fifteen (15) days prior 
to the first prehearing conference 
scheduled in the proceeding, the peti¬ 
tioner shall file a supplement to his 
petition to intervene which must in¬ 
clude a list of the contentions which 
he seeks to have litigated in the 
matter, and the bases for each conten¬ 
tion set forth with reasonable specific¬ 
ity. A petitioner who fails to file such 
a supplement which satisfies these re¬ 
quirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene 
become parties to the proceeding, sub¬ 
ject to any limitations in the order 
granting leave to intervene, and have 
the opportunity to participate fully in 
the conduct of the hearing, including 
the opportunity to present evidence 
and cross-examine witnesses. 

A request for a hearing or a petition 
for leave to intervene shall be filed 
with the Secretary of the Commission, 
United States Nuclear Regulatory 
Commission, Washington. D C. 20555, 
Attention: Docketing and Service Sec¬ 
tion, or may be delivered to the Com¬ 
mission’s Public Document Room, 
1717 H Street NW., Washington, D.C.. 
by the above date. A copy of the peti¬ 
tion should also be sent to the Execu¬ 
tive Legal Director, U.S. Nuclear Reg¬ 
ulatory Commission, Washington, D.C. 
20555, and to Lewis R. Bennett, Assist¬ 
ant General Manager/General Coun¬ 
sel, Power Authority of the State of 
New York, 10 Columbus Circle, New 
York, N.Y. 10019, attorney for the li¬ 
censee. 

Nontimely filings of petitions for 
leave to intervene, amended petitions, 
supplemental petitions and/or re¬ 
quests for hearing will not be enter¬ 
tained absent a determination by the 
Commission, the presiding officer or 
the Atomic Safety and Licensing 
Board designated to rule on the peti¬ 
tion and/or request, that the petition 
and/or request should be granted 
based upon a balancing of the factors 
specified in 10 CFR 2.714(a)(iMv) and 
§2.714(d). 

For further details with respect to 
this action, see the application for 
amendment, dated July 26, 1978, 

which is available for public inspection 
at the Commission’s Public Document 
Room. 1717 H Street NW., Washing¬ 
ton, D.C., and at the Oswego County 


NOTICES 

Office Building, 46 East Bridge Street, 
Oswego, N.Y. 

Dated at Bethesda, Md., this 1st day 
of September, 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Thomas A. Ippolito, 
Chief, Operating Reactors 
Branch No. 3 . Division of Op¬ 
erating Reactors. 

[FR Doc. 78-25404 Filed 9-11-78; 8:45 am) 
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[Docket Nos. 50-443-A and 50-444-A] 

PUBLIC SERVICE CO. OF NEW HAMPSHIRE, ET 

AL, SEABROOK STATION, UNITS 1 AND 2 

Receipt of Additional Antitrust Information: 

Time for Submission of Views on Antitrust 
Matters 

Public Service Co. of New Hamp¬ 
shire. pursuant to section 103 of the 
Atomic Energy Act of 1954, as amend¬ 
ed, filed on May 15, 1978, information 
requested by the Attorney General for 
Antitrust Review as required by 10 
CFR Part 50, Appendix L. This infor¬ 
mation adds Massachusetts Municipal 
Wholesale Electric Co., Vermont Elec¬ 
tric Cooperative, Inc., Maine Public 
Service Co., Taunton Municipal Light¬ 
ing Plant Commission, and Bangor 
Hydro-Electric Co. f as possible co- 
owners of the Seabrook Station, Units 
1 and 2. 

The information was filed by Public 
Service Co. of New Hampshire. The 
United Illuminating Co., .Central 
Maine Power Co., Central Vermont 
Public Service Corp., The Connecticut 
Light & Power Co., Fitchburg Gas & 
Electric Light Co.. Montaup Electric 
Co., New Bedford Gas & Edison Light 
Co., New England Power Co., Vermont 
Electric Power Co., Inc., Massachu¬ 
setts Municipal Wholesale Electric 
Co., Vermont Electric Cooperative, 
Inc., Maine Public Service Co., Taun¬ 
ton Municipal Lighting Plant Commis¬ 
sion, Bangor Hydro-Electric Co., and 
Town of Hudson, Mass., Light & 
Power Department in connection with 
their application for construction per¬ 
mits and operating licenses for the 
Seabrook Station, Units 1 and 2. The 
site for this plant is located in Rock¬ 
ingham County, N.H. 

The original antitrust portion of the 
application was submitted on July 9. 
1973, and Notice of Receipt of Applica¬ 
tion for Construction Permits and Fa¬ 
cility Licenses and Availability of Ap¬ 
plicant’s Environmental Report; Time 
for Submission of View's on Antitrust 
Matters, was published in the Federal 
Register on August 9, 1973 (38 FR 
21522). The Notice of Hearing was 
published in the Federal Register on 
August 9. 1973 (38 FR 21519). 
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Copies of the above stated docu¬ 
ments are available for public inspec¬ 
tion at the Commission’s Public Docu¬ 
ment Room, 1717 H Street NW.. 
Washington, D.C. 20555, and at the 
Exeter Public Library, Front Street, 
Exeter, N.H. 

Information in connection with the 
antitrust review of this application can 
be obtained by writing to the U.S. Nu¬ 
clear Regulatory Commission, Wash¬ 
ington, D.C. 20555, attention: Anti¬ 
trust and Indemnity Group. Office of 
Nuclear Reactor Regulation. 

Any person who wishes to have his 
views on the antitrust matters with re¬ 
spect to the Massachusetts Municipal 
Wholesale Electric Co., Vermont Elec¬ 
tric Cooperative, Inc., Maine Public 
Service Co.. Taunton Municipal Light¬ 
ing Plant Commission, and Bangor 
Hydro-Electric Co. presented to the 
Attorney General for consideration 
should submit such views to the U.S. 
Nuclear Regulatory Commission on or 
before November 6. 1978. 

Dated at Bethesda, Md., this 21st 
day of August 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Steven A. Varga, 
Chief Light Water Reactors 
Branch No. 4 . Division of Proj¬ 
ect Management. 

[FR Doc. 78-24769 Filed 9-1-78; 8:45 am) 


[ 3110 - 01 ] 

OFFICE OF MANAGEMENT AND 
BUDGET 

CLEARANCE OF REPORTS 
List of Requottf 

The following is a list of requests for 
clearance of reports intended for use 
in collecting information from the 
public received by the Office of Man¬ 
agement and Budget on September 6. 
1978 (44 U.S.C. 3509). The purpose of 
publishing this list in the Federal 
Register is to inform the public. 

The list includes the title of each re¬ 
quest received; the name of the agency 
sponsoring the proposed collection of 
information; the agency form 
number(s), if applicable; the frequency 
with which the information is pro¬ 
posed to be collected; an indication of 
who will be the respondents to the 
proposed collection; the estimated 
number of responses; the estimated 
burden in reporting hours; and the 
name of the reviewer or reviewing divi¬ 
sion or office. 

Requests for extension which appear 
to raise no significant issues are to be 
approved after brief notice through 
this release. 

Further information about the items 
on this daily list may be obtained from 
the Clearance Office, Office of Man- 
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NOTICES 


agement and Budget, Washington, 
D.C. 20503. 202-395-4529, or from the 
reviewer listed. 

New Forms 

DEPARTMENT OF ENERGY 

BoUer Manufacturers Report, EIA-97, on 
occasion, boiler manufacturers. 238 re¬ 
sponses. 119 hours, C. Louis Kincannon. 
395-3211. 

DEPARTMENT OF DEFENSE 

Departmental and Other, Report of Profit, 
on occasion, business firms contracting 
with DOD. 495,000 responses. 3.960,000 
hours. Office of Federal Statistical Policy 
and Standards. Caywood, D. P.. 395-3443. 

DEPARTMENT OF HEALTH. EDUCATION, AND 
WELFARE 

Health Care Financing Administration 
(Medicare). Instructions for Completion of 
Federal Assistance Reports—Medicaid 
Fraud. HCFA-71. quarterly. State medic¬ 
aid fraud control units. 200 responses. 
5,440 hours. Budget Review Division. 
Human Resources Division. 395-4775. 

Social Security Administration. Social Secu¬ 
rity BuUetin Readership Survey. SSA- 
3949. single time, individuals and institu¬ 
tions who regularly receive the SS bulle¬ 
tin, 1,800 responses, 300 hours. Human 
Resources Division. 395-3532. 

Alcohol. Drug Abuse and Mental Health Ad¬ 
ministration, The Prevalence of Hearing 
Impairment in the State and County 
Mental Hospital Resident Population, 
single time. State and county mental hos¬ 
pitals. 1,695 responses, 1,695 hours. Office 
of Federal Statistical Policy and Standard. 
673-7956. 

Revisions 

DEPARTMENT OF HEALTH. EDUCATION, AND 
WELFARE 

Alcohol, Drug Abuse and Mental Health Ad¬ 
ministration. Treatment Outcome Pro¬ 
spective Study (TOPS), other (see SF-83), 
clients in drug abuse treatment programs. 
Human Resources Division. Richard Ei- 
singer, 395-3214. 

DEPARTMENT OF HOUSING AND URBAN 

DEVELOPMENT 

Federal Disaster Assistance Administration, 
Monthly Billing and Reconciliation for 
Section 236. Tax and Utility Subsidy. 
HUD-9816, on occassion, managers of sec¬ 
tion 236 housing projects, 5.000 responses, 
2,400 hours, Caywood, D. P.. 395-3443. 

Extensions 

DEPARTMENT OF THE INTERIOR 

Bureau of Mines. Industrial Explosives and 
Blasting Agents Sold by Manufacturers 
for Consumption in the United States. 6- 
1439-A. annually, producers of Industrial 
explosives and blasting agent, 19 re¬ 
sponses. 19 hours, Office of Federal Statis¬ 
tical Policy and Standard. 673-7956. 

David R. Leuthold, 
Budget and Management Officer. 
[FR Doc. 78-25779 Filed 9-11-78; 8:45 ami 


[ 3190 - 01 ] 

OFFICE OF THE SPECIAL 
REPRESENTATIVE FOR TRADE 
NEGOTIATIONS 

TRADE POLICY STAFF COMMITTEE 
Solicitation of Public Views 

Pursuant to section 201 of the Trade 
Act of 1974, on September 5. 1978, the 
President received a report from the 
U.S. International Trade Commission 
(USITC) on the case of High-Carbon 
Ferrochromium (Investigation No. 
TA-201-35). The Commission submit¬ 
ted a report containing an affirmative 
determination that ferrochromium, 
containing over 3 percent by weight of 
carbon, provided for in item 607.31 of 
the Tariff Schedules of the United 
States (TSUS), is being imported into 
the United States in such increased 
quantities as to be a substantial cause 
of serious injury to the domestic in¬ 
dustry producing an article like or di¬ 
rectly competitive with the imported 
article. 

The Commission finds and recom¬ 
mends that the imposition of rates of 
duty as follows, in addition to the ex¬ 
isting column 1 rate of duty, is neces¬ 
sary to remedy the serious injury: 

Ferrochromium. containing over 3 percent 
by weight of carbon, classifiable under item 
607.31 of the TSUS: 

1st year—30% ad valorem 

2d year—30% ad valorem 

3d year—25% ad valorem 

4th year—20% ad valorem 

5th year—20% ad valorem 

Within 60 days of receiving a report 
from the Commission containing an 
affirmative determination, the Presi¬ 
dent must determine what method 
and amount of import relief he will 
provide or determine that the provi¬ 
sion of relief is not in the national eco¬ 
nomic interest, and whether he will 
direct expeditious consideration of ad¬ 
justment assistance petitions. 

In determining whether to provide 
import relief and what method and 
amount of import relief he will pro¬ 
vide, the President must take into ac¬ 
count, in addition to other consider¬ 
ations he may deem relevant, the fol¬ 
lowing factors: 

(1) The probable effectiveness of the 
import relief as a means to promote 
adjustment, the efforts being made or 
to be implemented by the industry 
concerned to adjust to import competi¬ 
tion, and other considerations relevant 
to the position of the industry in the 
Nation's economy; 

(2) The effect of import relief on 
consumers and on competition in the 
domestic markets for such articles; 

(3) The effect of impprt relief on the 
international economic interest of the 
United States; 

(4) The impact on UJS. industries 
and firms as a consequence of any pos¬ 


sible modification of duties or other 
import restrictions which may result 
from International obligations with re¬ 
spect to compensation; 

(5) The geographic concentration of 
imported products marketed in the 
United States; 

(6) The extent to which the United 
States market is a focal point for ex¬ 
ports of such article by reason of re¬ 
straints on exports of such article to, 
or on imports of such article into, 
third country markets; and 

(7) The economic and social costs 
which would be incurred by taxpayers, 
communities, and workers if import 
relief were or were not provided. 

The Office of the Special Represent¬ 
ative for Trade Negotiations chairs the 
interagency Trade Policy Committee 
structure that makes recommenda¬ 
tions to the President as to what 
action, if any. he should take on re¬ 
ports submitted by the USITC under 
section 201(d), In order to assist the 
Trade Policy Staff Committee in de¬ 
veloping recommendations to the 
President as to what action to take 
under sections 202 and 203 of the 
Trade Act of 1974, the Committee wel¬ 
comes briefs from interested parties 
on the above listed subjects. (Addition¬ 
al Information on this case is available 
in USITC report 201-35). 

Briefs should be submitted in twenty 
(20) copies to: Chairman, Trade Policy 
Staff Committee, Room 729, Office of 
the Special Representative for Trade 
Negotiations, 1800 G Street NW„ 
Washington, D.C. 20506. 

To be considered by the Trade 
Policy Staff Committee, submissions 
should be received in the Office of the 
Special Representative for Trade Ne¬ 
gotiations no later than the close of 
business Friday, September 29. 1978. 

William B. Kelly. 

Chairman, Trade Policy 
Staff Committee. 

[FR Doc. 78-25660 Filed 9-11-78; 8:45 ami 


[ 8025 - 01 ] 

SMALL BUSINESS ADMINISTRATION 

[Declaration of Disaster Loan Area No. 

1520) 

CALIFORNIA 

Declaration of Disaster Loan Aroa 

Santa Barbara County and adjacent 
counties within the State of California 
constitute a disaster area as a result of 
damage caused by earthquake which 
occurred on August 13, 1978. Eligible 
persons, firms, and organizations may 
file applications for loans for physical 
damage until the close of business on 
October 30, 1978, and for economic 
injury until the close of business on 
May 30. 1979, at: 
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Small Business Administration. District 
Office,, 211 Main Street, 4th floor, San 
Francisco. Calif. 94105 

or other locally announced locations. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: August 30. 1978. 

Patricia M. Cloherty, 
Acting Administrator . 

(FR Doc. 78-25610 Filed 9-11-78; 8:45 am) 


[ 8025 - 01 ] 

(Designation of Disaster Loan Area No. 
60031 

FLORIDA 

Designation of Disaster Loan Area 

Nassau County in the State of Flor¬ 
ida constitutes a disaster area because 
of a decrease in shrimp harvested this 
year. The reduction in the harvest is 
the direct result of the coldness of the 
water which prevented the normal 
movement of shrimp and the egg 
laying which usually takes place in 
May and June of 1978. Eligible per¬ 
sons, firms, and organizations may file 
applications for loans for economic 
injury until the close of business on 
June 6,1979, at: 

Small Business Administration. District 
Office. 400 West Bay Street. Jacksonville, 
Fla. 32202. 

or other locally announced locations. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: September 6,1978, 

Patricia M. Cloherty, 
Acting Administrator. 
(FR Doc. 78-25663 Filed 9-11-78: 8:45 ami 


[ 8025 - 01 ] 

(Designation of Disaster Loan Area No. 
6004) 

NORTH CAROLINA 
Deslgnotion of Disaster Loan Area 

Beaufort, Brunswick. Carteret, Dare. 
Hyde. New Hanover. Onslow, Pamlico, 
and Pender Counties within the State 
of North Carolina constitute a disaster 
area because of a decrease in the 
shrimp harvested this year. The reduc¬ 
tion in the harvest is the direct result 
of cold water temperature and heavy 
rainfall this winter and spring of 1977- 
78. Eligible persons, firms, and organi¬ 
zations may file applications for loans 
for economic injury until the close of 
business on June 6, 1979, at: 

Small Business Administration. District 
Office. 230 South Tryon Street. Suite 700, 
Charlotte, N.C. 28202 

or other locally announced locations. 
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Date: September 6, 1978. 

Patricia M. Cloherty, 
Acting Administrator. 
(FR Doc. 78-25662 Filed 9-4-78: 8:45 am) 


[ 8025 - 01 ] 

(Declaration of Disaster Loan Area No. 
1521) 

TEXAS 

Declaration of Disaster Loan Area 

The following 21 counties and adja¬ 
cent counties within the State of 
Texas constitute a disaster areas as a 
result of natural disasters as indicated: 


County 


Natural disasters) 


D&Ums) 


Andrews . 



Archer.- ... 


.... do 

Camp . 



Cass . 


dn 

Cherokee..— .. 



Delta...- ... 


.do . 

Franklin .. 


.do. .. 

Grayson.. . 



Haskell .. 


.do . 

Hopkins . 


_do . 

Jim Wells . 



Morris .. 


. do 

Pannl* 


.do . 

Rains... ...... ... 


...” (Jo 

Reagan. , ,, 


do 

Red River . 



Throckmorton. . 



Wheeler .... 


..do . 

Wichita _ .. 


.do 

Young . 


. do . 

Mitchell ... 


.. do . 


January 1. 1978 to July 18. 1978. 
January l. 1978 to July 20. 1978. 
April 1. 1978 to July 17. 1978. 
January 1. 1978 to July 21. 1978. 
April 1. 1978 to August 1. 1978. 

April 1. 1978 to July 28. 1978. 

April 1. 1978 to July 27, 1978. 

June 1. 1978 to July 26. 1978. 

March 21. 1978 to August 2. 1978. 
April 1. 1978 to August 4. 1978. 
October 1. 1977 to July 28. 1978. 
June 1. 1978 to July 28. 1978. 
January 1. 1978 to July 15. 197a 
March 6 . 1978 to July 19. 1978. 
January 1. 1978 to July 24. 1978. 
June 7. 1978 to July 31. 1978 
January 1. 1978 to August 3. 197a 
January 1. 1978 to July 21. 1978. 
January 1, 1978 to August 25. 1978. 
January 1 . 1978 to July 19. 1978. 
October l. 1977 to August 24. 1978.... 
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Eligible persons, firms, and organiza¬ 
tions may file applications for loans 
for physical damage until the close of 
business on March 6. 1979, and for eco¬ 
nomic injury until the close of busi¬ 
ness on June 6, 1979, at: 

Small Business Administration, District 
Office, 1100 Commerce Street, Dallas, 
Tex. 75242 

Small Business Administration. District 
Office. 222 East Van Buren. Suite 500, 
Harlingen. Tex. 78550 

Small Business Administration. District 
Office. 712 Federal Office Building and 
UJS. Courthouse. Lubbock. Tex. 79401 

or other locally announced locations. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: September 6. 1978. 

Patricia M. Cloherty. 
Acting Administrator. 
(FR Doc. 78-25664 Filed 9-11-78; 8:45 am) 


[ 8025 - 01 ] 

(Declaration of Disaster Loan Area No. 

1457; Amendment No. 91 

TEXAS 

Declaration of Disaster Loan Area 

The above numbered Declaration 
(see 43 FR 16584), Amendment No. 1 
(see 43 FR 20070), Amendment No. 2 
(see 43 FR 24641), Amendment No. 3 
(see 43 FR 26511). Amendment No. 4 
(see 43 FR 29205), Amendment No. 5 
(see 43 FR 30634), Amendment No. 6 
(see 43 FR 33984), Amendment No. 7 
(see 43 FR 35777), Amendment No. 8 
(see 43 FR 37294) are amended by a 
change in the incidence period for 
Upton County, Tex., from January 1, 
1978-May 7, 1978 to May 1, 1977- - 
August 1, 1978 for drought. All other 
information remains the same, i.e., the 
termination date for filing applica¬ 
tions for physical damage Is close of 
business on October 11, 1978, and for 
economic injury until the close of busi¬ 
ness on December 11, 1978. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: August 30, 1978. 

Patricia M. Cloherty, 
Acting Administrator. 

(PR Doc. 78-25611 Filed 9-11-78: 8:45 am] 


[ 8025 - 01 ] 

(Application No. 04/04-5151] 

VENTURE OPPORTUNITIES CORPORATION 
Application for a licanta to Operate os a Small 
Business Investment Company 

An application for a license to oper¬ 
ate as a small business investment 
company under the provisions of the 
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Small Business Investment Act of 
1958. as amended (15 U.S.C. 661 et 
seq.), has been filed by Venture Op¬ 
portunities Corp. (applicant) with the 
Small Business Administration pursu¬ 
ant to 13 CFR 107.102 (1978). 

The officers and directors are as follows: 

A Fred March. President and Director. 759 
NE. 166th Street. Apartment No. 3, North 
Miami Beach. Fla. 33162. 

Flora March. Vice President and Director. 
759 NE. 166th Street. Apartment No. 3. 
North Miami Beach. Fla. 33162. 

Robert E. Dady. Secretary and director. 
1438 Brickell Avenue. Miami. Fla. 33131. 

The applicant will maintain its prin¬ 
cipal place of business at 1438 Brickell 
Avenue, Miami. Fla. 33131. It will 
begin operations with $500,000 of pri¬ 
vate capital derived from the sale of 
1,000 shares of common stock to A. 
Fred March. 

The applicant will conduct its oper¬ 
ations in the Miami Dade County 
areas which are going through stress. 

As a small business investment com¬ 
pany under section 301(d) of the Act, 
the applicant has been organized and 
chartered solely for the purpose of 
performing the functions and conduct¬ 
ing the activities contemplated under 
the Small Business Investment Act of 
1958, as amended from time to time, 
and will provide assistance solely to 
small business concerns which will 
contribute to a well-balanced national 
economy by facilitating ownership in 
such concerns by persons whose par¬ 
ticipation in the free enterprise system 
is hampered because of social or eco¬ 
nomic disadvantaged. 

Matters involved in SBA’s considera¬ 
tion of the applicant include the gen¬ 
eral business reputation and character 
of the proposed owners and manage¬ 
ment and the probability of successful 
operation of the applicant under their 
management, including adequate pro- 
fitablitiy and financial soundness, in 
accordance with the Small Business 
Investment Act and the SBA rules and 
regulations. 

Notice is hereby given that any 
person may, not later than 15 days 
from the date of publication of this 
notice, submit to SBA written com¬ 
ments on the proposed applicant. Any 
such communication should be ad¬ 
dressed to the Duputy Associate Ad¬ 
ministrator for Investment, Small 
Business Administration, 1441 L Street 
NW., Washington. D.C. 20416. 

A copy of this notice shall be pub¬ 
lished in a newspaper of general circu¬ 
lation in Miami, Fla. 

• Catalog of Federal Domestic Assistance 
Program No. 59 Oil. Small Business Invest¬ 
ment Companies.) 


Dated: September 7, 1978. 

Peter F. McNeish, 
Deputy Associate 
Administrator 
for Investment 
(FR Doc. 78-25661 Filed 9-11-78: 8:45 ami 


[4710—05 J 

DEPARTMENT OF STATE 

Office of the Secretary 
(Public Notice 6261 

PRIVACY ACT OP 1974 

Proposed Change to a System of Records; 

Correction 

In FR Doc. 78-23690 appearing at 
page 37506 in the issue for Wednes¬ 
day, August 23. 1978, the comment 
period (Column 3) was inadvertently 
omitted. The comment period for pro¬ 
posed changes to the Security Rec¬ 
ords. STATE-36, is • September 22, 
1978.” 

Dated: September 5, 1978. 

Gladys I. Poticher. 

Liaison Officer. 

(FR Doc. 78-25644 Filed 9-11-78; 8:45 am] 


[8320-01] 

VETERANS ADMINISTRATION 

VETERANS ADMINISTRATION WAGE 
COMMITTEE 

Mootings 

Pursuant to the provisions of section 
10 of Pub. L. 92-463, notice is hereby 
given that meetings of the Veterans 
Administration Wage Committee will 
be held on: 

Thursday. October 5. 1978. 

Thursday. October 19. 1978. 

Thursday. November 2. 1978. 

Thursday. November 16, 1978. 

Thursday. November 30, 1978. 

Thursday. December 14, 1978. 

Thursday. December 28. 1978. 

The meetings will convene at 2:30 
p.m. and will be held in Room 1175A, 
Veterans Administration Central 
Office. 810 Vermont avenue NW., 
Washington. D.C. 

The Committee’s primary responsi¬ 
bility is to consider and make recom¬ 
mendations to the Chief Medical Di¬ 
rector, department of Medicine and 
Surgery on all matters involved in the 
development and authorization of 
wage rate schedules for Federal Wage 
System (blue-collar) employees. 

At these scheduled meetings, the 
Committee will consider wage survey 
specifications, wage survey data, local 
committee reports and recommenda¬ 
tions, statistical analyses, and pro¬ 
posed wage schedules derived there¬ 
from. 


Under the provisions of section 10(d) 
of Pub. L. 92-463, the Federal Adviso¬ 
ry Committee Act. as amended by Pub. 
L. 94-409, meetings may be closed to 
the public when they are concerned 
with matters listed under section 552b, 
Title 5. United States Code. Two of 
the matters so listed are those related 
solely to the internal personnel rules 
and practices of an agency (5 U.S.C. 
552b(c)(2)), and those involving trade 
secrets and commercial or financial in¬ 
formation obtained from a person and 
privileged or confidential (5 U.S.C. 
552b(c)(4)). 

Accordingly, I hereby determine 
that all portions of the meetings cited 
above will be closed to the public be¬ 
cause the matters considered are relat¬ 
ed to the internal rules and practices 
of the Veterans Administration (5 
U.S.C. 552b(c)(2)), and the detailed 
wage data considered by the Commit¬ 
tee during its meetings have been ob¬ 
tained from officials of private estab¬ 
lishments with a guarantee that the 
data will be held in confidence (5 
U.S.C. 552b(c)(4)). 

However, members of the public who 
wish to do so are invited to submit ma¬ 
terial in writing to the Chairman re¬ 
garding matters believed to be deserv¬ 
ing of the Committee’s attention. 

Additional information concerning 
these meetings may be obtained by 
contacting the Chairman, Veterans 
Administration Wage Committee, 
Room 1175. 810 Vermont Avenue NW., 
Washington, D.C. 20420. 

Dated: September 5, 1978. 

Max Cleland, 
Administrator. 

(FR Doc. 78-25614 Filed 9-11-78; 8:45 am] 


[7035-01] 

INTERSTATE COMMERCE 
COMMISSION 

(Decisions Volume No. 24] 

DECISION-NOTICE 

August 21, 1978. 

The following applications are gov¬ 
erned by special rule 247 of the Com¬ 
mission’s rules of practice (49 CFR 
§ 1100.247). These rules provide, 
among other things, that a protest to 
the granting of an application must be 
filed with the Commission on or 
before October 12. 1978. Failure to file 
a protest, within 30 days, will be con¬ 
sidered as a waiver of opposition to 
the application. A protest under these 
rules should comply with rule 
247(e)(3) of the rules of practice which 
requires that it set forth specifically 
the grounds upon which it is made, 
contain a detailed statement of Protes¬ 
tant’s interest in the proceeding (as 
specifically noted below), and shall 
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specify with particularity the facts, 
matters, and things relied upon, but 
shall not include issues or allegations 
phrased generally. A protestant 
should include a copy of the specific 
portions of its authority which protes¬ 
tant believes to be in conflict with 
that sought in the application, and de¬ 
scribe in detail the method—whether 
by joinder, interline, or other means— 
by which protestant would use such 
authority to provide all or part of the 
service proposed. Protests not in rea¬ 
sonable compliance with the require¬ 
ments of the* rules may be rejected. 
The original and one copy of the pro¬ 
test shall be filed with the Commis¬ 
sion, and a copy shall be served con¬ 
currently upon applicant’s representa¬ 
tive, or upon applicant if no represent¬ 
ative is named. If the protest includes 
a request for oral hearing, such re¬ 
quest shall meet the requirements of 
section 247(e)(4) of the special rules 
and shall include the certification re¬ 
quired in that section. 

Section 247(f) provides, in part, that 
an applicant which does not intend 
timely to prosecute its application 
shall promptly request that it be dis¬ 
missed, and that failure to prosecute 
an application under the procedures of 
the Commission will result in its dis¬ 
missal. 

Further processing steps will'be by 
Commission notice, decision, or letter 
which will be served on each party of 
record. Broadening amendments will 
not be accepted after the date of this 
publication. 

Any authority granted may reflect 
administratively acceptable restrictive 
amendments to the service proposed 
below. Some of the applications may 
have bean modified to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

We find: With the exceptions of 
those applications involving duly 
noted problems (e.g.. unresolved 
common control, unresolved fitness 
questions, and jurisdictional problems) 
we find, preliminarily, that each 
common carrier applicant has demon¬ 
strated that its proposed service is re¬ 
quired by the public convenience and 
necessity, and that each contract carri¬ 
er applicant qualifies as a contract car¬ 
rier and its proposed contract carrier 
service will be consistent with the 
public interest and the national trans¬ 
portation policy. Each applicant is fit, 
willing, and able properly to perform 
the service proposed and to conform to 
the requirements of the Interstate 
Commerce Act and the Commission's 
regulations. This decision is not a 
major Federal action significantly af¬ 
fecting the quality of the human envi¬ 
ronment. 

It is ordered : In the absence of legal¬ 
ly sufficient protests, filed within 30 
days of publication of this decision- 


notice (or, if the application later be¬ 
comes unopposed), appropriate au¬ 
thority will be issued to each applicant 
(except those with duly noted prob¬ 
lems) upon compliance with certain re¬ 
quirements which will be set forth in a 
notification of effectiveness of this de¬ 
cision-notice. To the extent that the 
authority sought below may duplicate 
an applicant's existing authority, such 
duplication shall not be construed as 
conferring more than a single operat¬ 
ing right. 


ing the intermediate and off-route 
points of Dallas, Fort Worth, Tyler, 
Longview, Houston, and Beaumont, 
TX, and Shreveport and Baton Rouge, 
LA. (B) irregular routes, transporting: 
Frozen foods and potato products, 
from those points in ID south of the 
southern boundary of Idaho County, 
ID, to points in TX and LA. (Hearing 
site: Pocatello, ID. or Spokane, WA.) 

Note.—C ertificate shall be limited, in 
point of time, to a period expiring 5 years 
from the date of issuance of the certificate. 


By the Commission, Review Board 
No. 3, members Parker, Fortier, and 
Hill (Review Board member Fortier 
not participating). 

H. G. Homme, Jr., 
Acting Secretary . 

MC 200 (Sub-308F), filed June 28, 
1978. Applicant: RISS INTERNA¬ 
TIONAL CORP. (a Delaware corpora¬ 
tion). 903 Grand Avenue, Kansas City. 
MO 64106. Representative: Rodger J. 
Walsh, 903 Grand Avenue, Kansas 
City, MO 64106. To operate as a 
common carrier , by motor vehicle, 
transporting: Electronic devices , 

radios, and televisions , serving Bloo¬ 
mington. IN, as an off-route point in 
connection with carrier’s presently au¬ 
thorized regular-route operations. 
(Hearing site: Kansas City, MO, or In¬ 
dianapolis. IN.) 

MC 263 (Sub-226F), filed July 3, 
1978. Applicant: GARRETT 

FREIGHTLINES. INC., 2055 Garrett 
Way, Pocatello, ID 83201. Representa¬ 
tive: Wayne S. Green (same address as 
applicant). To operate as a common 
carrier , by motor vehicle, over (A) reg¬ 
ular routes, transporting: General 
commodities (except those of unusual 
value, household goods as defined by 
the Commission, commodities in bulk, 
and those requiring special equip¬ 
ment), between Albuquerque. NM, and 
New Orleans. LA, (1) from Albuquer¬ 
que over Interstate Hwy 40 to Junction 
U.S. Hwy 287. then over U.S. Hwy 287 
to junction Interstate Hwy 20 at Fort 
Worth, then over Interstate Hwy 20 to 
junction U.S. Hwy 71. then over U.S. 
Hwy 71 to junction U.S. Hwy 190. then 
over U.S. Hwy 190 to Junction Inter¬ 
state Hwy 10, then over Interstate 
Hwy 10 to New Orleans, and return 
over the same route, (2) from Albu¬ 
querque to Fort Worth as described in 
(1) above, then over Interstate Hwy 20 
to junction Interstate Hwy 45, then 
over Interstate Hwy 45 to junction In¬ 
terstate Hwy 10, then over Interstate 
Hwy 10 to New Orleans, and return 
over the same route, and (3) from Al¬ 
buquerque over Interstate Hwy 40 to 
junction U.S Hwy 84. then over U.S. 
Hwy 84 to junction Interstate Hwy 20. 
then over Interstate Hwy 20 to Fort 
Worth, then over the routes described 
in (1) and (2) above to New Orleans, 
and return over the same route, serv- 
\ 


MC 1263 (Sub-30F), filed July 17. 
1978. Applicant: McCARTY TRUCK 
LINES, INC., 17th and Harris, Tren¬ 
ton. MO 64683. Representative: Frank 
W. Taylor. Jr.. Suite 600, 1221 Balti¬ 
more Avenue, Kansas City, MO 64101 
To operate as a common carrier , by 
motor vehicle, over irregular routes, 
transporting: metal cans and can ends, 
from Mount Vernon and Carthage. 
MO. to Kansas City, KS. (Hearing site: 
Kansas City, MO.) 

MC 3062 (Sub-42F), filed June 19. 
1978. Applicant: INMAN FREIGHT 
SYSTEM, INC.. 321 North Spring 
Avenue, Cape Girardeau. MO 63701. 
Representative: Joel H. Steiner, 39 
South LaSalle Street, Chicago, IL 
60603. To operate as a common carri¬ 
er , by motor vehicle, over irregular 
routes, transporting: (1) Lead, lead 
alloys, and zinc , and (2) materials, 
equipment, and supplies used in the 
manufacture, production, sale, or dis¬ 
tribution of the commodities named in 
(1) above (except commodities in bulk, 
commodities in dump vehicles, and 
commodities which because of their 
size or weight require the use of spe¬ 
cial equipment), between Herculan¬ 
eum, MO. on the one hand, and, on 
the other, points in AL, IL. and IN. 
(Hearing site: Chicago, IL, or St. Louis, 
MO.) 

MC 5227 (Sub-40F), Filed July 5, 
1978. Applicant: ECKLEY TRUCK¬ 
ING, INC..P.O. Box 201, Mead. NE 
68041. Representative: Gailyn L. 
Larsen, 521 South 14th Street. P.O. 
Box 81849. Lincoln, NE 68501. To op¬ 
erate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Cement in containers , and 
lumber and lumber products , from 
points in WA, OR, CA, ID, and MT. to 
points in AZ. AR. CO, ID, IL. IN. IA. 
KS, MN. MS, MT, NE, ND, NM. SD. 
UT, WI, and WY, restricted to the 
transportation of traffic originating at 
the indicated origins and destined to 
the indicated destinations. (Hearing 
site: Portland, OR, or Lincoln, NE.) 

MC 11220 (Sub-155F), filed June 28, 
1978. Applicant: GORDONS TRANS¬ 
PORTS. INC., 185 West McLemore 
Avenue Memphis. TN 38101. Repre¬ 
sentative: James J. Emigh, P.O. Box 
59. Memphis, TN 38101. To operate as 
a common carrier, by motor vehicle. 
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transporting: General commodities 
(except those of unusual value, classes 
A and B explosives, household goods 
as defined by the Commission, com¬ 
modities in bulk, and those requiring 
special equipment), serving the facili¬ 
ties of National Starch & Chemical 
Corp., at or near Meredosia. IL, as an 
off-route point in connection with car¬ 
rier’s presently authorized regular- 
route operations. (Hearing site: Wash¬ 
ington. DC.) 

MC 14702 (Sub-75F). filed June 19. 
1978. Applicant: OHIO FAST 

FREIGHT, INC., 3893 Market Street 
NW.. Warren OH 44484. Representa¬ 
tive: Michael Spurlock. 275 East State 
Street, Columbus. OH 43215. To oper¬ 
ate as a common carrier , by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing: Iron and steel articles, from the 
facilities of Georgetown Steel Co., at 
or near Georgetown, SC. to points in 
PA, NY, NJ. OH. IN, IL. MD. MI. VA, 
WV, and WI. The person or persons 
who may be engaged in common con¬ 
trol with Bellevue Trucking Co. must 
either file an application under section 
5(a) of the Interstate Commerce Act 
or submit an affidavit explaining why 
such approval is unnecessary. (Hear¬ 
ing site; Columbus, OH.) 

MC 23618 (Sub-33F), filed July 28, 
1978. Applicant: McALISTER 

TRUCKING CO., a corporation, d.b.a. 
MATCO, P.O. Box 2377, 2041 South 
Treadaway Boulevard, Abilene, TX 
79604. Representative: E. Larry Wells, 
Suite 1125. Exchange Park, P.O. Box 
45538, Dallas. TX 75245. To operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: 
(l)(a) Trash and refuse collection bins, 
collection boxes for reusable commod¬ 
ities, stoves , fireplaces, chimney as¬ 
semblies, spark arresters, and hearths, 
and (b) equipment and supplies used 
in the installation of the commodities 
named in (a) above, in containers or on 
pallets, from Santa Cruz, CA, to points 
in the United States (except AK and 
HI); and (2) materials, equipment, and 
supplies used in the manufacture, dis¬ 
tribution, and application of the com¬ 
modities named in (1) above (except 
liquids in bulk), between points in the 
United States (except AK and HI), on 
the one hand, and, on the other, Santa 
Cruz, CA. Hearing site: San Francisco 
or Los Angeles. CA.) 

MC 29934 (Sub-18F). filed June 25. 
1978. Applicant: LO BIONDO BROS. 
MOTOR EXPRESS, INC.. P.O. Box 
160, Bridgeton, NJ 08302. Representa¬ 
tive: Michael R. Werner. P.O. Box 
1409, 167 Fairfield Road. Fairfield, NJ 
07006. To operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Glass containers, 
not exceeding 1-gallon capacity, from 
Knox. Marienville, Parker, Elk City. 


and Paint. PA, to Dayton, NJ. Hearing 
site: New York. NY. 

MC 38320 (Sub-19F). filed June 23. 
1978. Applicant: CENTRAL MOTOR 
EXPRESS, INC., P.O. Drawer C, 
Campbellsville. KY 42718. Representa¬ 
tive: Louis J. Amato, P.O. Bex E, Bowl¬ 
ing Green. KY 42101. To operate as 
common carrier, _ by motor vehicle, 
over irregular routes, transporting: 
Malt beverages, in containers, and 
malt beverage containers, from the fa¬ 
cilities of Pabst Brewery, at or near 
Perry. GA. to points in KY, OH, IN, 
and IL. (Hearing site: Atlanta, GA.) 

MC 47583 (Sub-73F), filed July 17. 
1978. Applicant: TOLLIE 

FREIGHTWAYS, INC., 1020 Sun¬ 
shine Road, Kansas City, KS 66115. 
Representative: D. S. Hults, P.O. Box 
225. Lawrence. KS 66044. To operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Foodstuffs (except frozen foodstuffs, 
meats, meat byproducts, dairy prod¬ 
ucts, and articles distributed by meat 
packinghouses), in containers, from 
the facilities of Ackley Food Proces¬ 
sors. Inc., at or near Ackley, IA, to 
points in AR, KS, MO, NM, OK, and 
TX, restricted to the transportation of 
traffic originating at the named facili¬ 
ties and destined to the indicated des¬ 
tinations. (Hearing site: Kansas City, 
MO.) 

MC 59655 (Sub-15F), filed July 10, 
1978. Applicant: SHEEHAN CARRI¬ 
ERS. INC., 62 Lime Kiln Road. Suf- 
fern, NY 10901. Representative: 
George A. Olsen, P.O. Box 357, Glad¬ 
stone, NJ 07934. To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Foodstuffs and pet foods, and (2) 
equipment, materials, and supplies 
used in the manufacture and distribu¬ 
tion of the commodities in (1) above 
(except commodities in bulk), between 
the facilities of Nabisco, Inc., at or 
near Buffalo, Geneva, and Niagara 
Falls. NY. on the one hand, and, on 
the other, points in CT, DE, MD. NJ, 
NY. PA. VA, MA, OH, WV, ME. RI, 
VT, MI. IN, NH, and DC. (Hearing 
site: New York. NY. or Washington, 
DC.) 

MC 61592 (Sub-421F). filed June 12, 
1978. Applicant: JENKINS TRUCK 
LINE, INC., P.O. Box 697, Jefferson¬ 
ville, IN 47130. Representative: E. A. 
DeVine. P.O. Box 737, Moline, IL 
61265. To operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: (1) Agricultural 
machinery, implements, and equip¬ 
ment, (2) industrial and construction 
machinery and equipment, (3) irriga¬ 
tion equipment, (4) drainage systems, 
(5) stump cutters, log splitters, and log 
chippers, (6) tree spades, (7) parts, at¬ 
tachments, and accessories for the 
commodities in (1) through (6) above 


(except commodities in bulk), (1) from 
Pella, IA, to points in AR, LA, MS, 
TX, TN. GA, OK, KY. AL, MO. KS, 
and NE. and (2) from points in the 
United States (except AK and HI), to 
Pella, IA. (Hearing site: Chicago, IL.) 

MC 67224 (Sub-4F), filed June 22, 
1978. Applicant: DALBY TRANSFER 
& STORAGE CO.. INC., 401 North 
Arthur (P.O. Box 1188), Amarillo, TX 
79105. Representative: Mae Bledsoe 
(same address as applicant). To oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing: Used household goods, between 
points in Parmer, Bailey, Deaf Smith, 
Randall. Armstrong. Oldham, Potter, 
Carson, Hartley. Moore, Hutchinson, 
Dallam, Sherman, and Hansford 
Counties. TX. and Cimarron and 
Texas Counties, OK, restricted to the 
transportation of traffic having a prior 
or subsequent movement, in contain¬ 
ers, beyond the points authorized, and 
further restricted to the performance 
of pickup and delivery service in con¬ 
nection with packing, crating, and con¬ 
tainerization or unpacking, uncrating, 
and decontainerization of such traffic. 
(Hearing site: Amarillo. TX, or Okla¬ 
homa City, OK.) 

MC 70083 (Sub-31F), filed July 17, 
1978. applicant: DRAKE MOTOR 
LINES, INC., 20 Oiney Avenue, 
Cherry Hill, NJ 08002! Representative: 
Richard Rueda (same address as appli¬ 
cant). To operate as a common carrier, 
by motor vehicle, over irregular 
routes, transporting: Ladies apparel 
wear and store supplies (except com¬ 
modities in bulk), from the facilities of 
Petrie Stores Corp., at or near Secau- 
cus. NJ. to the facilities of Petrie 
Stores Corp., at or near Dallas, TX, 
and Chicago. IL. Condition: The 
person or persons it appears may be 
engaged in common control with a 
freight forwarder must submit an affi¬ 
davit indicating if control of the 
freight forwarder came before of after 
control motor carrier. (Hearing site: 
Camden, NJ, or Philadelphia, PA.) 

MC 78228 (Sub-88F). filed July 21, 
1978. Applicant: J MILLER EX¬ 
PRESS. INC., an Ohio corporation, 
962 Greentree Road, Pittsburgh, PA 
15220. Representative: Henry M. Wick, 
Jr., 2310 Grant Building. Pittsburgh, 
PA 15219. To operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: (1) Zinc, zinc 
alloys, zinc oxide, and zinc dust, from 
the facilities of St. Joe Zinc Co., divi¬ 
sion of St. Joe Minerals Corp., at or 
near (a) Josephtown, PA, (b) Hercu¬ 
laneum and St. Louis, MO, (c) Chatta¬ 
nooga, TN, and (d) Houston, TX, to 
points in the United States (except 
AK and HI), and (2) (a) recyclable zinc 
products, and (b) materials, equip¬ 
ment, and supplies used in the manu¬ 
facture of zinc, zinc alloys, and zinc 
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oxide, in the reverse direction. (Hear¬ 
ing site: Washington, DC. or Pitts¬ 
burgh. PA.) 

MC 78228 (Sub-90F), filed July 21. 
1978. Applicant: J MILLER EX¬ 
PRESS, INC., an Ohio corporation, 
962 Greentree Road. Pittsburgh. PA 
15220. Representative: Henry M. Wick. 
Jr., 2310 Grant Building, Pittsburgh, 
PA 15219. To operate as a common 
earner , by motor vehicle, over irregu¬ 
lar routes, transporting: (1) Zinc 
alloys , zinc concentrates, coke, coal, 
and slag, in dump vehicles, from the 
facilities of St. Joe Zinc Co., division of 
St. Joe Minerals Corp., at or near (a) 
Joseph town, PA, and (b) Balmat. NY. 
to points in the United States (except 
AK and HI), and (2) (a) recyclable zinc 
products , and (b) materials, equip¬ 
ment, and supplies used in the manu¬ 
facture of zinc, zinc alloys, and zinc 
oxide, in dump vehicles, in the reverse 
direction. (Hearing site; Washington, 
DC. or Pittsburgh, PA.) 

MC 82063 (Sub-90F), filed July 10, 
1978. Applicant: KLIPSCH HAULING 
CO., a corporation. 10795 Watson 
Road, Sunset Hills. MO 63127. Repre¬ 
sentative: W. E. Klipsch (same address 
as applicant). To operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Liquid chemi¬ 
cals (except liquid bromine), in bulk, 
in tank vehicles, from points in Colum¬ 
bia County, AR. to Houston, TX. and 
points within 50 miles thereof. (Hear¬ 
ing site: Little Rock, AR, or Washing¬ 
ton. DC.) 

MC 82492 (Sub-199F), filed July 5. 
1978. Applicant: MICHIGAN & NE¬ 
BRASKA TRANSIT CO., INC., 2109 
Olmstead Road, P.O. Box 2853. Kala¬ 
mazoo. MI 49003. Representative: Wil¬ 
liam C. Harris (same address as appli¬ 
cant). To operate as a common carrier, 
by motor vehicle, over irregular 
routes, transporting: Frozen foods 
(except commodities in bulk), from 
the facilities of General Foods Corp., 
in MN. to points in IL, IA. and NY, re¬ 
stricted to the transportation of traf¬ 
fic originating at the named origin fa¬ 
cilities and destined to the indicated 
destinations. (Hearing site: Washing¬ 
ton, DC.) 

MC 103798 (Sub-17F), filed July 28. 
1978. Applicant: MARTEN TRANS¬ 
PORT. LTD., Route 3, Mondovi, WI 
54755. Representative: Robert S. Lee, 
1000 First National Bank Building, 
Minneapolis, MN 55402. To operate as 
a common carrier, by motor,vehicle 
over irregular routes, transporting: 
Foodstuffs, from the facilities of Fari¬ 
bault Canning Co., at or near Fari¬ 
bault and Cokato. MN, to points in AL, 
AZ, CA. CO. FL. GA, IL. IN. IA. KS, 
KY, LA. MI, MS. MO. MT, NE, NM, 
NC. ND, OH. OK, SC, SD, TN, TX, 
VA, and WI, restricted to the transpor¬ 
tation of traffic originating at the 
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named origin facilities. (Hearing site: 
St. Paul. MN.) 

Note.—D ual operations are involved in 
this proceeding. 

MC 105813 (Sub-242F). filed July 17. 
1978. Applicant: BELFORD TRUCK¬ 
ING CO., INC., 1759 Southwest 12th 
Street, P.O. Box 2009, Ocala, FL 
32670. Representative: Arnold L. 
Burke, 180 North LaSalle Street. Chi¬ 
cago, II 60601. To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: 
Confectionery, (1) from the facilities 
of E. J. Brach & Sons, at or near Chi¬ 
cago, IL, to Morrow, GA, and (2) from 
Morrow, GA. to points in FL. (Hearing 
site: Chicago, IL.) 

MC 106373 (Sub-36F), filed July 17. 
1978. Applicant: THE SERVICE 
TRANSPORT CO., a corporation, 
114 Vi East Main Street. Ravenna, OH 
44310. Representative: William P. 
Jackson, Jr., 3426 North Washington 
Boulevard, P.O. Box 1240, Arlington. 
VA 22210. To operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: (1) Iron and 
steel articles, from Steubenville, OH. 
and Weirton, WV, to points in NC. SC, 
GA, and FL, and (2) Materials, equip¬ 
ment, and supplies used in the manu¬ 
facture and distribution of iron and 
steel articles, in the reverse direction. 
(Hearing site: Akron. OH, or Washing¬ 
ton, DC.) 

MC 107515 (Sub-1159F), filed July 3, 
1978. Applicant: REFRIGERATED 
TRANSPORT CO., INC., P.O. Box 
308, Forest Park, GA 30050. Repre¬ 
sentative: Alan E. Serby, Fifth Floor. 
Lenox Towers South, 3390 Peachtree 
Road NE., Atlanta. GA 30326. To oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing: Prepared dough, in vehicles 
equipped with mechanical refrigera¬ 
tion, from Atlanta. GA, to points in 
CT, DE. MD. ME. MA. NJ, NY, NH, 
PA, RI VT, and DC. (Hearing site: At¬ 
lanta, GA.) 

Note.—D ual operations are involved in 
this proceeding. 

MC 107515 (Sub-1161F), filed July 
12. 1978. Applicant: REFRIGERATED 
TRANSPORT CO., INC., 3901 Jones¬ 
boro Road. Atlanta. GA 30050. Repre¬ 
sentative: Alan E. Serby Fifth Floor. 
Lenox Towers South, 3390 Peachtree 
Road NE., Atlanta. GA 30326. To oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing: Such commodities as are dealt in 
by wholesale, retail, and discount de¬ 
partment stores (except commodfities 
in bulk, foodstuffs, and commodities 
which because of size or weight re¬ 
quire special equipment), from points 
in AL. AR, FL. GA, KY. LA, MS. OK. 
NC. SC, TN, and TX. to the facilities 
of Worldwide, Inc., at or near Minne¬ 
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apolis, MN, restricted to the transpor¬ 
tation of traffic destined to the named 
destination. (Hearing site: Minneapo¬ 
lis. MN.) 

Note.—D ual operations may be involved 
in this proceeding. 

MC 107515 (Sub-1162F). filed July 
12. 1978. Applicant: REFRIGERATED 
TRANSPORT CO.. INC., P.O. Box 
308, Forest Park. GA 30050. Repre¬ 
sentative: Alan E. Serby. 3390 Peach¬ 
tree Road, Fifth Floor Lenox Towers 
South, Atlanta. GA 30326. To operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Confectionery products, from the fa¬ 
cilities of Charms Co., at/or near Cov¬ 
ington. TN, to points in AL. GA, FL, 
NC, and SC. (Hearing site: New York, 
NY.) 

Note.—D ual operations are involved in 
this proceeding. 

MC 111594 (Sub-78F), filed June 21. 
1978. Applicant: CW TRANSPORT. 
INC., 610 High Street, Wisconsin 
Rapids, WI 54494. Representative: 
Leonard R. Kofkin, 39 South LaSalle 
Street, Chicago. IL 60603. To operate 
as a common carrier, by motor vehicle, 
over regular routes, transporting: Gen¬ 
eral commodities (except those of un¬ 
usual value, classes A and B exposives, 
household goods as defined by the 
Commission, commodities in bulk, and 
those requiring special equipment), (1) 
between St. Louis. MO, and junction 
U.S. Hwys 25W and 25E, serving junc¬ 
tion U.S. Hwys 25W and 25E for 
joinder only, from St. Louis. MO. over 
U.S. Hwy 40 to junction IL Hwy 15. 
then over IL Hwy 15 to junction Inter¬ 
state Hwy 64. then over Interstate 
Hwy 64 to junction IN Hwy 65, then 
over IN Hwy 65 to junction IN Hwy 66, 
then over IN Hwy 66 to junction U.S. 
Hwy 231, then over U.S. Hwy 231 to 
junction of Interstate Hwy 65. then 
over Interstate Hwy 65 to junction 
U.S. Hwy 68, then over U.S. Hwy 68 to 
Glasgow, KY, then over KY Hwy 90 to 
junction U.S. Hwy 127. then over U.S. 
Hwy 127 to Junction TN Hwy 52, then 
over TN Hwy 52 to junction U.S. Hwy 
27, then over U.S. Hwy 27 to junction 
TN Hwy 62. then over TN Hwy 62 to 
Knoxville. TN. then over U.S. Hwy 
25W to junction U.S. Hwy 25E, and 
return over the same route; (2) be¬ 
tween Vincennes, and Evansville. IN. 
over U.S. Hwy 41, and return over the 
same route; (3) between Terre Haute, 
IN, and Louisville. KY, from Terre 
Haute, IN, over IN Hwy 46 to junction 
IN Hwy 159, then over IN Hwy 159 to 
junction IN Hwy 246. then over IN 
Hwy 246 to junction IN Hwy 157. then 
over IN Hwy 157 to junction IN Hwy 
54, then over IN Hwy 54 to Bedford. 

IN, then over IN Hwy 37 to junction 

IN Hwy 60, then over IN Hwy 60 to 

junction IN Hwy 111, then over IN 

Hwy 111 to Louisville, KY, and return 
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over the same route; (4) between Chi¬ 
cago. IL, and junction of Interstate 
Hwy 75 and UB. Hwy 421. serving 
junction Interstate Hwy 75 and U.S. 
Hwy 421 for joinder only, from Chica¬ 
go. IL. over U.S. Hwy 41 to junction 
U.S. Hwy 30. then over U.S. Hwy 30 to 
junction Interstate Hwy 65. then over 
Interstate Hwy 65 to Columbus, IN. 
then over IN Hwy 7 to Madison. IN, 
then over U.S. Hwy 421 to the junc¬ 
tion Interstate Hwy 75. and return 
over the same route; (5) between 
South Bend. IN, and Louisville, KY, 
from South Bend, IN, over U.S. Hwy 
31 to Indianapolis, IN, then over Inter¬ 
state Hwy 65 to Louisville, KY. and 
return over the same route; (6) be¬ 
tween Indianapolis, IN, and Cincin¬ 
nati, OH. serving Cincinnati, OH. for 
joinder only, over Interstate Hwy 74; 
(7) between Elkhart and Richmond. 
IN, from Elkhart, IN, over U.S. Hwy 
33 to Goshen, IN, then over IN Hwy 15 
to Gas City. In, then over U.S. Hwy 35 
to Richmond, IN, and return over the 
same route; (8) between Port Wayne. 
IN, and junction U.S. Hwy 52 and In¬ 
terstate Highway 74, from Fort 
Wayne. IN. over U.S. Hwy 27 to junc¬ 
tion of IN Hwy 101. then over IN Hwy 
101 to junction of Interstate Hwy 74. 
and return over the same route; (9) be¬ 
tween Louisville, KY, and junction 
U.S. Hwy 150 and Interstate Hwy 75 
serving junction of U.S. Hwy 150 and 
Interstate Hwy 75. for joinder only, 
from Louisville. KY, over Interstate 
Hwy 65 to junction KY Hwy 245, then 
over KY Hwy 245 to junction U.S. 
Hwy 150, then over U.S. Hwy 150 to 
junction Interstate Hwy 75, and 
return over the same route; (10) be¬ 
tween Cincinnati, OH, and Asheville, 
NC, serving Cincinnati, OH. for 
joinder only, from Cincinnati. OH, 
over Interstate Hwy 75 to junction KY 
Hwy 80, then over KY Hwy 80 to 
London, KY, then over KY Hwy 229 
to Junction U.S. Hwy 25E, then over 
U.S. Hwy 25E to junction TN Hwy 32, 
then over TN Hwy 32 to junction U.S. 
Hwy 25E, then over UB. Hwy 25E to 
junction U.S. Hwy 25, then over U.S. 
Hwy 25 to Asheville, NC. and return 
over the same route. 

(11) Between Cincinnati, OH, and 
junction Interstate Hwy 64 and Inter¬ 
state Hwy 77 at or near Charleston, 
WV. serving both Cincinnati, OH, and 
junction Interstate Hwy 64 and Inter¬ 
state Hwy 77, for joinder only, from 
Cincinnati. OH. over OH Hwy 125 to 
junction U.S. Hwy 68, then over U.S. 
Hwy 68 to Junction U.S. Hwy 52, then 
over U.S. Hwy 52 to junction OH Hwy 
527, then over U.S. Hwy 527 to junc¬ 
tion WV Hwy 94, then over WV Hwy 
94 to junction Interstate Hwy 64. then 
over Interstate Hwy 64 to junction In¬ 
terstate Hwy 77 at or near Charleston, 
WV. and return over the same route; 
(12) between junction Interstate Hwy 


64 and Interstate Hwy 77 at or near 
Charleston, WV, and junction U.S. 
Hwy 21 and Interstate Hwy 26 at or 
near Columbia, SC. serving junction 
Interstate Hwy 64 and Interstate Hwy 
77. for joinder only, from junction In¬ 
terstate Hwy 64 and Interstate Hwy 77 
over Interstate Hwy 77 to junction of 
U.S. Hwy 52, then over U.S. Hwy 52 to 
junction Interstate Hwy 77, then over 
Interstate Hwy 77 to junction U.S. 
Hwy 21, then over U.S. Hwy 21 to 
junction Interstate Hwy 26, at or near 
Columbia, SC, and return over the 
same route; (13) between Asheville, 
NC, and junction Interstate Hwy 77 
and U.S. Hwy 460 serving junction In¬ 
terstate Hwy 77 and U.S. Hwy 460, for 
joinder only, from junction Interstate 
Hwy 77 and U.S. Hwy 460 over U.S. 
Hwy 460 to junction U.S. Hwy 19. then 
over U.S. Hwy 19 to junction U.S. Hwy 
HE, then over U.S. Hwy 11E to John¬ 
son City, TN, then over U.S. Hwy 23 to 
junction U.S. Hwy 25. then over U.S. 
Hwy 25 to Asheville, NC, and return 
over the same route; (14) between 
Asheville. NC. and Charleston, SC, 
from Asheville, NC. over U.S. Hwy 25 
to Greenville, SC, then over U.S. Hwy 
276 to junction Interstate Hwy 26, 
then over Interstate Hwy 26 to 
Charleston, SC, and return over the 
same route; (15) between Asheville, 
and Wilmington. NC. over U.S. Hwy 
74; (16) between Greenville, SC. and 
Durham, NC, from Greenville, SC, 
over Interstate Hwy 385 to junction 
Interstate Hwy 85, then over Inter¬ 
state Hwy 85 to Charlotte, NC. then 
over NC Hwy 49 to Asheboro. NC, 
then over U.S. Hwy 64 to Pittsboro, 
NC. then over U.S. Hwy 15 to Durham, 
NC, and return over the same route; 
(17) between Asheville, and Elizabeth 
City, NC, from Asheville, NC, over 
U.S. Hwy 70 to junction Interstate 
Hwy 40, then over Interstate Hwy 40 
to Greensboro, NC, then over Inter¬ 
state Hwy 85 to Durham, NC, then 
over NC Hwy 98 to junction U.S. Hwy 
64, then over U.S. Hwy 64 to junction 
U.S. Hwy 17, then over U.S. Hwy 17 to 
Elizabeth City. NC, and return over 
the same route; (18) between Durham, 
NC, and North Augusta, SC. from 
Durham, NC, over NC Hwy 55 to junc¬ 
tion U.S. Hwy 401, then over U.S. Hwy 
401 to Fayetteville, NC, then over In¬ 
terstate Hwy 95 to junction Interstate 
Hwy 20. then over Interstate Hwy 20 
to junction U.S. Hwy 25, then over 
U.S. Hwy 25 to North Augusta, SC, 
and return over the same route; (19) 
between Charlotte, NC, and junction 
UB. Hwy 52. and Interstate Hwy 77 
near Wytheville, VA, serving junction 
U.S. Hwy 52 and Interstate Hwy 77, 
for joinder only, from Charlotte, NC, 
over Interstate Hwy 85 to junction 
U.S. Hwy 52. then over UB. Hwy 52 to 
junction Interstate Hwy 77, near 
Wytheville, VA, and return over the 


same route; (20) between Charleston. 
SC. and Charlotte, NC, from Charles¬ 
ton, SC over U.S. Hwy 52 to junction 
U.S. Hwy 176. then over U.S. Hwy 176 
to junction Interstate Hwy 95, then 
over Interstate Hwy 95 to junction 
U.S. Hwy 15, then over U.S. Hwy 15 to 
junction SC Hwy 261. then over SC 
Hwy 261 to junction U.S. Hwy 521. 
then over U.S. Hwy 521 to Charlotte, 
NC, and return over the same route; 
(21) between Charleston, SC, and 
Salisbury. NC, over U.S. Hwy 52; (22) 
between Durham, and New Bern, NC, 
over U.S. Hwy 70; and (23) between 
Lumberton, and Lexington, NC, from 
Lumberton, NC, over NC Hwy 211 to 
Candor, NC, then over U.S. Hwy 220 
to Asheboro. NC, then over U.S. Hwy 
64 to junction U.S. Hwy 29, then over 
U.S. Hwy 29 to Lexington, NC. and 
return over the same route. Serving in 
connection with the above routes, all 
points in IN. NC. and SC as intermedi¬ 
ate and off-route points. Restriction: 
The above routes are restricted as fol¬ 
lows: (a) Service at Chicago. IL is re¬ 
stricted against the transportation of 
traffic destined to points in NC west of 
a line beginning at the junction of 
U.S. Hwy 25 and the NC-SC State line, 
then north over U.S. Hwy 25 to Ashe¬ 
ville. then north over U.S. Hwy 23 to 
the NC-TN State line, and those in SC 
west of line beginning at the junction 
of U.S. Hwy 29 and the SC-GA State 
line, then north and east over U.S. 
Hwy 29 to the NC-SC State line, (b) 
Service at St. Louis, MO, Louisville, 
KY, and all points in IN is restricted 
against the transportation of traffic 
destined to points in NC west of a line 
beginning at the junction of U.S. Hwy 
321 and the NC—SC State line, then 
north over U.S. Hwy 321 to the junc¬ 
tion of NC Hwy 16 at or near Conover, 
then north over NC Hwy 16 to the 
junction of NC Hwy 18 at or near 
Wilkesboro. then north over NC Hwy 
18 to the NC-VA State line; and those 
in SC west of a line beginning at the 
junction of U.S. Hwy 29 and the SC- 
GA State line, then north and east 
over U.S. Hwy 29 to the NC-SC State 
line, (c) Service at Louisville, KY is re¬ 
stricted against the transportation of 
traffic originating at points in NC west 
of a line beginning at the junction of 
U.S. Hwy 321 and the NC-SC State 
line, then north over U.S. Hwy 321 to 
the junction of NC Hwy 16 at or near 
Conover, NC, then north over NC Hwy 
16 to the junction of NC Hwy 18 at or 
near Wilkesboro, then north over NC 
Hwy 18 to the NC-VA State line, or 
originating at points in SC west of a 
line beginning at the junction of U.S. 
Hwy 29 and the SC-GA State line, 
then north and east over U.S. Hwy 29 
to the NC-SC State line, (d) Routes 14 
through 23 may not be tacked or 
joined with carrier’s present authority 
to provide service between points in 
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OH, on the one hand, and, on the 
other, points in NC and SC. (e) Service 
is not authorized for the transporta¬ 
tion of traffic moving locally between 
points in IN, between points in OH, be¬ 
tween points in IN and points in OH. 
between points in NC, between points 
in SC nor between points in NC and 
points in SC. 

Note.— The purpose of this application is 
to convert a portion of applicant’s existing 
irregular route authority* to regular route 
authority. 

MC 111812 (Sub-580F), filed June 30, 
1978. Applicant: MIDWEST COAST 
TRANSPORT, INC., P.O. Box 1233, 
Sioux Falls. SD 57101. Representative: 
Ralph H. Jinks (same address as appli¬ 
cant). To operate as a common carrier, 
by motor vehicle, over irregular 
routes, transporting: Confectionery, 
chocolate, cocoa, and finish or glaze 
coating (except commodities in bulk, 
in tank vehicles), from the facilities of 
Ambrosia Chocolate Co., at or near 
Milwaukee, WI, to points in AZ. CA. 
ID, MT, NV. OR. UT. and WA. re¬ 
stricted to the transportation of traf¬ 
fic originating at the named origin. 
(Hearing site: Milwaukee, WI.) 

MC 113362 (Sub-333F), filed June 26. 
1978. Applicant: ELLSWORTH 

FREIGHT LINES, INC., 310 East 
Broadway. Eagle Grove, IA 50533. 
Representative: Milton D. Adams. 
1105 v 2 Eighth Avenue NE. P.O. Box 
429, Austin, MN 55912. To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Paper and paper products (except 
commodities in bulk), from the facili¬ 
ties of International Paper Co., at or 
near (a) Mobile, AL. and (b) Moss 
Point. MS. to points in MN. IA. MO. 
KY, VA, WI. IL. IN, MI, OH, WV. PA, 
MD, DE, NJ, NY. CT, RI. MA, NH, 
VT, ME, and DC. (2) Equipment, mate¬ 
rials, and supplies used in the manu¬ 
facture, sale, and distribution of the 
commodities named in (1) above 
(except commodities in bulk) in the re¬ 
verse direction, restricted in (1) and 
(2) to the transportation of traffic 
originating at the named origins and 
destined to the indicated destination. 
(Hearing site: Mobile, AL; Washing¬ 
ton. DC or Chicago, IL.) 

MC 113855 (Sub-442F), filed July 13, 
1978. Applicant: INTERNATIONAL 
TRANSPORT. INC., a ND corp., 2450 
Marion Road SE., Rochester. MN 
55901. Representative: Michael E. 
Miller, 502 First National Bank Bldg., 
Fargo, ND 58102. To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting 
(l)(a) Agricultural implements and 
adapter kits, (b) canopies and cabs, (c) 
agricultural implements and contrac¬ 
tors" equipment safety guards, (d) log - 
ging, forestry and construction equip¬ 
ment, (e) airconditioners, (f) attach¬ 


ments for the commodities in (a) 
through (e) above, and (g) parts for 
the commodities in (a) through (f) 
above, from Portland, OR, to points in 
the United States (including AK but 
excluding HI), and (2) materials and 
equipment used in the manufacture 
and distribution of the commodities in 
(1) above, in the reverse direction. 
Condition: Prior receipt from appli¬ 
cant of an affidavit setting forth its 
appropriate complementary Canadian 
authority or explaining why no such 
Canadian authority is necessary. 
(Hearing site: Portland, OR.) 

Note:— Traffic to the ports of entry on the 
international boundary line between the 
United States and Canada is destined to or 
originates at all points in Canada. The re¬ 
striction and conditions contained in the 
grant of authority in this proceeding are 
phrased in accordance with the policy state¬ 
ment entitled notice to interested parties of 
new requirements concerning applications 
for operating authority to handle traffic to 
and from points in Canada published in the 
Federal Register on December 5. 1974, and 
supplemented on November 18. 1975. The 
Commission is presently considering wheth¬ 
er the policy statement should be modified, 
and is in communication with appropriate 
officials in Canada regarding this issue. If 
the policy statement is changed, appropri¬ 
ate notice will appear in the Federal Regis¬ 
ter and the Commission will consider all re¬ 
strictions or conditions which were imposed 
pursuant to the prior policy statement, re¬ 
gardless of when the condition or restriction 
was imposed, as being null and void and 
having no force or effect. 

MC 114323 (Sub-23F), filed July 17, 
1978. Applicant: PAUL MARCKE- 
SANO AND SONS CO.. INC., 36 
Ferris Street. Brooklyn. NY 11231. 
Representative: Morton E. Kiel. Suite 
6193, 5 World Trade Center, New 
York. NY 10048. To operate as a 
common, carrier, by motor vehicle, 
over irregular routes, transporting: 
Cement, from Evansville, PA. to points 
in NJ and NY. (Hearing site; New 
York, NY.) 

MC 114457 (Sub-408F), filed July 5, 
1978. Applicant: DART TRANSIT 
CO., a corporation, 2102 University 
Avenue, St. Paul, MN 55114. Repre¬ 
sentative: James H. Wills (same ad¬ 
dress as applicant). To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Such commodities as are dealt in by 
manufacturers of sporting goods and 
recreational equipment, from the fa¬ 
cilities of Frabill Manufacturing Co., 
at or near Milwaukee. WI, to points in 
the United States (except AK and HI); 
and (2) materials, equipment, and sup¬ 
plies used in the manufacture of sport¬ 
ing goods and recreational equipment, 
(except commodities in bulk), from Se¬ 
attle, WA, Chicago, IL, and Detroit, 
MI, to the facilities of Frabill Manu¬ 
facturing Co., at or near Milwaukee, 
WI. (Hearing site: Milwaukee, WI, or 
St. Paul, MN.) 


MC 114457 (Sub-409F), filed July 5. 
1978. Applicant: DART TRANSIT 
CO., a corporation, 2102 University 
Avenue. St. Paul, MN 55114. Repre¬ 
sentative: JAMES H. WILLS (same ad¬ 
dress as applicant). To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Insulating materials and high tem¬ 
perature bonding cement, and (2) ma¬ 
terials, equipment, and supplies used 
in the manufacture and distribution of 
the commodities named in (1) above 
(except commodities in bulk), between 
the facilities of (a) Forty-Eight Insula¬ 
tions, Inc., at or near (I) Aurora, IL, 
and (II) Alliance, OH. (b) Keene Corp., 
at or near Kalamazoo, MI. and (c) 
United States Gypsum, at or near 
Wabash, IN, on the one hand, and on 
the other, those points in the United 
States in and east of MT, WY, CO. 
and NM, restricted to the transporta¬ 
tion of traffic originating at or des¬ 
tined to the named facilities. (Hearing 
site: Chicago. IL, or St. Paul. MN.) 

MC 114457 (Sub-41 IF), filed July 5. 
1978. Applicant: DART TRANSIT 
CO., a corporation, 2102 University 
Avenue, St. Paul, MN 55114. Repre¬ 
sentative: James H. Wills (same ad¬ 
dress as applicant). To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Water heaters, and (2) materials used 
in the manufacture of water heaters, 
between points in the United States 
(except AK and HI), restricted to the 
transportation of traffic originating at 
or destined to the facilities of Brad¬ 
ford-White Corp. (Hearing site: St. 
Paul, MN, or Philadelphia, PA.) 

MC 114457 (Sub-412F), filed July 5. 
1978. Applicant; DART TRANSIT 
CO., a corporation, 2102 University 
Avenue. St. Paul. MN 55114. Repre¬ 
sentative: James H. Wills (same ad¬ 
dress as applicant). To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: 
paper, paper products, and woodpulp, 
from (a) Mobile. AL, to points in CT, 
DE. IL. IN. MA, MD. ME, MI MN, NH, 
NJ. NY. OH, PA, RI, VA. VT. WI, WV, 
and DC. (b) Fort Edward and Albany, 
NY, to points in AL. FL, GA, IL. IN, 
KY, MD, MI. NC, OH. PA. SC, TN. 
VA. WI, and DC, (c) Columbus, OH. to 
points in IL, IN, KY, KS. and MO, (d) 
Philadelphia, PA, to points in AL, FL, 
GA. IL. IN, KY. MI. NC. OH, SC. TN. 
and WI, and (e) Marinette. WI, to 
points in IL. IN, KS. MI, MO. OH, and 
PA. (Hearing site: Philadelphia PA, or 
St. Paul. MN.) 

MC 114569 (Sub-236F), filed July 24, 
1978. Applicant: SHAFFER TRUCK¬ 
ING. INC., P.O. Box 418, New King¬ 
stown. PA 17072. Representative: 
Duane W. Acklie, P.O. Box 81228. Lin¬ 
coln, NE 68501. To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: 
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Such commodities as are dealt in or 
used by manufacturers and distribu¬ 
tors of foodstuffs, between the facili¬ 
ties of Tropicana Products, Inc., at or 
near Bradenton and Port Pierce, FL, 
on the one hand, and, on the other, 
points in AL, AH, GA, IL, IN, IA, KS, 
KY. LA, MD, MI. MN, MS. MO, NE, 
NC, ND, OH, OK, PA, SC. SD. TN, 
TX, VA. WV, WI, and DC. Dual oper¬ 
ations may be involved. (Hearing site: 
Harrisburg, PA, or Washington, DC.) 

MC 114632 (Sub-169F), filed June 16, 
1978. Applicant: APPLE LINES, INC., 
P.O. Box 287 Madison. SD 57042. Rep¬ 
resentative: Michael L. Carter (Same 
address as applicant). To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: 
General commodities (except those of 
unusual value, classes A and B explo¬ 
sives. household goods as defined by 
the Commission, commodities in bulk, 
foodstuffs, and those requiring special 
equipment), from Berlin, CT, to points 
in AL, AZ, AR. CA, CO, FL, GA, ID, 
IL. IN, IA, KS, KY, LA, MI, MN, MS. 
MO. MT. NE, NV. NM, NC, ND. OH, 
OK. OR, SC, SD, TN, TX, UT, VA, 
WA. WV. WI, and WY. (Hearing site: 
Minneapolis, MN, or Omaha, NE.) 

Note— Dual operations are involved in 
this proceeding. 

MC 114632 (Sub-170F), filed June 16, 
1978. Applicant: APPLE LINES, INC., 
P.O. Box 287 Madison. SD 57042. Rep¬ 
resentative: Michael L. Carter (same 
address as applicant). To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Plastic pipe and fittings, and materi¬ 
als used in the installation of plastic 
pipe, from the facilities of Johns- 
Mansville Sales Corp., at or near 
Wilton, IA. to points in CO, NE, ND, 
SD, and WY: (2) Building materials, 
from the facilities of Johns-Mansville 
Sales Corp., at or near Waukegan, IL, 
to points in CO, NE, ND, SD, and WY; 
(3) pipe, from the facilities of Johns- 
Manville Sales Corp., at or near Wau¬ 
kegan, IL, to points in NE, ND, and 
SD; and (4) Insulation board, from the 
facilities of Johns-Mansville Perlite 
Corp., at or near Rockdale, IL, to 
points in CO. NE, ND, SD, and WY. 
(Hearing Site: Chicago, IL, or Minne¬ 
apolis, MN.) 

*j OTE ._Dua] operations are involved in 
this proceeding. 

MC 115322 (Sub-143F), filed July 5. 
1978. Applicant: REDWING REFRIG¬ 
ERATED, INC., P.O. Box 10177 Taft. 
FL 32809. Representative: L. W. 
Fincher, P.O. Box 426, Tampa. FI 
33601. To operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Frozen foods 
(except commodities in bulk), from 
the facilities of General Foods Corp. 
at or near Avon, NY, to Dedham, MA, 


and Landover, MD, restricted to the 
transportation of traffic originating at 
the named origin facilities and des¬ 
tined to the named destinations. 
(Hearing Site: Washington, DC.) 

MC 115322 (Sub-144F). filed July 5, 
1978. Applicant: REDWING REFRIG¬ 
ERATED, INC., P.O. Box 10177, Taft, 
FL 32809. Representative: L. W. 
Fincher, P.O. Box 426, Tampa, FL 
33601. To operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: (1) Paper articles, 
polyethylene articles , and packaging 
and bagging materials and supplies, 
from the facilities of Jemco, Inc., at or 
near Jackson, TN. to points in FL, GA, 
SC, NC, VA. MD, DC, DE. NJ, PA. NY, 
RI, CT, MA. VT, NH, ME, AL, and 
WV, and (2) Materials, equipment, and 
supplies used in the manufacture, sale, 
and distribution of the commodities 
named in (1), in the reverse direction, 
restricted in (1) and (2) to the trans¬ 
portation of traffic originating at the 
named origins and destined to the in¬ 
dicated destinations. (Hearing Site: 
Nashville, TN, or DC.) 

MC 115904 (Sub-106F), filed June 22. 
1978. Applicant: GROVER TRUCK¬ 
ING CO.. 1710 West Broadway, Idaho 
Falls, ID 83401. Representative: Irene 
Warr, 430 Judge Building. Salt Lake 
City, UT 84111. To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: 
Fencing and fencing materials, and 
materials, equipment, and supplies 
used in the manufacture, sale and dis¬ 
tribution of fencing and fencing mate¬ 
rials, between points in Salt Lake 
County, UT. on the one hand, and, on 
the other, points in AZ, CA, CO, ID, 
MT, NM, NV. OR, UT, WA, and WY. 
(Hearing site: Salt Lake City, UT, or 
Boise, ID.) 

MC 116763 (Sub-421F), filed July 17. 
1978. Applicant: CARL SUBLER 
TRUCKING, INC., North West Street, 
Versailles, OH 45380. Representative: 
H. M. Richters (same address as appli¬ 
cant). To operate as a common carrier, 
by motor vehicle, over irregular 
routes, transporting: Automobile and 
truck bodies, and parts and accessories 
for automobile and truck bodies, from 
the facilities of Rockwell Internation¬ 
al, at or near Ashtubula, OH, and the 
facilities of McLaughlin Body Co., at 
or near Moline, IL, to the facilities of 
Mack Trucks, Inc., at or near Allen¬ 
town and Macungie, PA, restricted to 
the transportation of traffic originat¬ 
ing at and destined to the named fa¬ 
cilities. (Hearing site: Philadelphia, 
PA.) 

MC 116763 (Sub-422F), filed July 17, 
1978. Applicant: CARL SUBLER 
TRUCKING, INC., North West Street, 
Versailles, OH 45380. Representative: 
H. M. Richters (Same address as appli¬ 
cant). To operate as a common carrier, 


by motor vehicle, over irregular 
routes, transporting: Frozen foods, (1) 
between Russellville and Searcy, AR, 
on the one hand, and, on the other. 
Crozet, VA, and (2) from Crozet, VA, 
to points in ME, NH, VT, CT, MA, RI, 
NY. and OH, restricted to the trans¬ 
portation of traffic originating at the 
named origins and destined to the in¬ 
dicated destinations. (Hearing site: 
Washington, DC.) 

MC 116763 (Sub-424F). filed July 17, 
1978. Applicant: CARL SUBLER 
TRUCKING, INC.. North West Street. 
Versailles, OH 45380. Representative: 
H. M. Richters (Same address as appli¬ 
cant). To operate as a common carrier, 
by motor vehicle, over irregular 
routes, transporting: Such commod¬ 
ities as are dealt in or manufactured 
by manufacturers of building materi¬ 
als, chemicals, and paper and paper 
products, (except commodities in 
bulk), between the facilities of Geor¬ 
gia-Pacific Corp., at or near (1) Cros- 
sett and Pine Bluff, AR, (2) Monroe. 
LA, and (3) Jackson. MS. on the one 
hand, and, on the other, those points 
in the United States in and east of ND. 
SD. NE, KS, OK, and TX. (Hearing 
site: Little Rock, AR.) 

MC 117758 (Sub-9F), filed August 2, 
1978. Applicant: GRINGERI BROTH¬ 
ERS TRANSPORTATION CO.. INC., 
Ayer Road, Harvard, MA 01451. Rep¬ 
resentative: James F. Martin, Jr., 8 
West Morse Road. Bellingham. MA 
02019. To operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Such commod¬ 
ities as are dealt in by grocery and 
food business houses, from the facili¬ 
ties of General Foods Corp., at or near 
Dedham. MA, to South Portland, ME, 
Manchester and Keene, NH, and Hart¬ 
ford, VT, restricted to the transporta¬ 
tion of traffic originating at the 
named origin facilities and destined to 
the named destinations. (Hearing site: 
Boston, MA.) 

MC 117823 (Sub-56F), filed July 17, 
1978. Applicant: DUNKLEY REFRIG¬ 
ERATED TRANSPORT. INC., 1915 
South 900 West, Salt Lake City, UT 
84104. Representative: Lon Rodney 
Kump, 333 East Fourth South, Salt 
Lake City, UT 84111. To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: 
Dairy products , as described in section 
B of Appendix I to the report in De¬ 
scriptions in Motor Certificates, 61 
M.C.C. 209, and 766, (1) from Delta. 
UT, and points within 5 miles of Delta, 
UT, to points in AZ, CA, ID. NV, OR. 
and WA. and (2) from the facilities of 
Old Capital Valley Cheese. Inc., d.b.a. 
Delta Valley Farms, Inc., at or near 
Salt Lake City. UT, to points in AZ. 
OR, and WA. (Hearing site: Salt Lake 
City, UT, or Las Vegas, NV.) 
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MC 118130 (Sub-88F), filed June 23, 
1978. Applicant: SOUTH EASTERN 
XPRESS, INC.. P.O. Box 6985, Fort 
Worth, TX 76115. Representative: 
Billy R. Reid, P.O. Box 9093, Fort 
Worth, TX 76107. To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: 
Bakery goods (except frozen), from 
Valdosta. GA. to points in NM. OK. 
and TX. (Hearing site: Dallas or Fort 
Worth, TX.) 

MC 119493 (Sub-221F), filed July 17. 
1978. Applicant: MONKEM COMPA¬ 
NY. INC., P.O. Box 1196, Joplin. MO 
64801. Representative: Lawrence F. 
Kloeppel (same address as applicant). 
To operate as a common carrier, by 
motor vehicle, over irregular routes, 
transporting: Lumber, from points in 
AL, AR. GA, IL, LA. MS. and TN, to 
points in CO, IA, KS. MN. MO. NE. 

ND. SD. and WI. (Hearing site: St. 
Louis, MO, or Chicago. IL.) 

MC 119493 (Sub-222F), filed July 17, 
1978. Applicant: MONKEM COMPA¬ 
NY. INC., P.O. Box 1196, Joplin. MO 
64801. Representative: Lawrence F. 
Kloeppel (same address as applicant). 
To operate as a common carrier , by 
motor vehicle, over irregular routes, 
transporting: Beverages and such com- 
modities as are delat in by wholesale 
and retail food business houses, and 
(2) materials and supplies used in the 
manufacture and distribution of the 
commodities named in (1) above, be¬ 
tween points in AR. GA, IA, KS, MO. 

NE, OK, SD. and TX. (Hearing site: 
Kansas City or Joplin, MO.) 

MC 119700 (sub-37F), filed June 23, 
1978. Applicant: STEEL HAULERS, 
INC. (a Kansas corporation), 306 
Ewing Avenue, Kansas City, MO 
64125. Representative: Frank W. 
Taylor, Jr., Suite 600, 1221 Baltimore 
Avenue. Kansas City. MO 64105. To 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Iron and steel articles, from 
the facilities of Jones Sc Laughlin 
Steel Corp., in Putnam County, IL, to 
points in CO. (Hearing site: Chicago, 
IL, or St. Louis, MO.) 

MC 123075 (Sub-29F), filed June 19. 
1978. Applicant: SHUPE Sc YOST, 
INC., North U.S. 85 Bypass, P.O. Box 
1123, Greeley, CO 80631. Representa¬ 
tive: Stuart L. Poelman. 700 Continen¬ 
tal Bank Building, Salt Lake City, UT 
84101. To operate as a contract carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: (1) Salt and salt 
products, from the facilities of the 
American Salt Co., in Tooele County, 
UT, and of Great Salt Lake Mineral Sc 
Chemicals Corp., at or near Little 
Mountain. UT, to points in CO, WY. 
KS. NE, ND, and SD, restricted 
against the transportation of salt, in 
bulk, to points in CO west of the Con¬ 
tinental Divide and points in WY west 


of a line beginning at the MT-WY 
State line and extending south along 
U.S. Hwy 87 to Casper, WY. then 
along WY State Hwy 220 to Muddy 
Gap, then along U.S. Hwy 287 to the 
Continental Divide north of Sinclair 
and then along the Continental Divide 
to the WY-CO State line, under a con¬ 
tinuing contract or contracts with 
Hardy Salt Co., of St. Louis, MO. and 
(2) Salt and salt products, from the fa¬ 
cilities of Great Salt Lake Minerals Sc 
Chemicals Corp„ at or near Little 
Mountain, UT, to points in KS, NE. 
SD. ND. and those in CO east of the 
Continental Divide and those in WY 
on and east of a line beginning at the 
MT-WY State line and extending 
south along U.S. Hwy 87, to Casper. 
WY, then along WY State Hwy 220 to 
Muddy Gap, then along U.S. Hwy 287 
to the Continental Divide north of 
Sinclair and then along the Continen¬ 
tal Divide to the Wy-CO State line, 
under continuing contract(s) with 
Great Salt Lake Minerals Sc Chemicals 
Corp., of Ogden. UT. (Hearing site: 
Salt Lake City. UT.) 

MC 123615 (Sub-8F), filed July 12, 
1978. Applicant: TRANSPET. INC., 
700 South Fourth Street, Harrison, NJ 
07029. Representative: A. David 
Millner, P.O. Box 1409, 167 Fairfield 
Road, Fairfield, NJ 07006. To operate 
as a contract carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Floor and floor covering conditioning 
machines, and (2) materials, supplies, 
and equipment used in the manufac¬ 
ture and operation of the commodities 
in (1) above (except commodities in 
bulk), between Bloomfield, Harrison, 
and Jersey City, NJ, on the one hand, 
and, on the other, points in the United 
States (except AK and HI), under a 
continuing contract with Hartz Moun¬ 
tain Corp., of Harrison. NJ. (Hearing 
site: Newark, NJ, or New York, NY.) 

MC 123640 (Sub-28F), filed June 21, 
1978. Applicant: SUMMIT CITY EN¬ 
TERPRISES, INC., 3200 Maumee 
Avenue, Fort Wayne. IN 46803. Repre¬ 
sentative: Irving Klein, 371 Seventh* 
Avenue. New York. NY 10001. To oper¬ 
ate as a contract carrier, by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing: Such commodities as are dealt in 
by wholesale hardware stores, between 
Cape Girardeau. MO. on the one 
hand, and, on the other, points in GA, 
under a continuing contract with 
Hardware Wholesalers, Inc., of Cape 
Girardeau, MO. (Hearing site: Wash¬ 
ington. DC.) 

MC 124078 (Sub-845F), filed July 28, 
1978. Applicant: SCHWERMAN 

TRUCKING CO., a corporation, 611 
South 28th Street. Milwaukee, WI 
53215. Representative: Richard H. Pre- 
vette, P.O. Box 1601, Milwaukee, WI 
53201. To operate as a common carri¬ 
er, by motor vehicle, over irregular 


routes, transporting: Commodities, in 
bulk (except classes A and B explo¬ 
sives). between Cincinnati. OH, on the 
one hand, and, on the other, points in 
IL, IN. KY. MI, NY, OH, PA, TN, VA, 
and WV. (Hearing site: Cleveland or 
Columbus, OH.) 

MC 124078 (Sub-846F), filed July 28. 
1978. Applicant: SCHWERMAN 

TRUCKING CO., a corporation, 611 
South 28th Street. Milwaukee, WI 
53215. Representative: Richard H. Pre- 
vette. P.O. Box 1601, Milwaukee, WI 
53201. To operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Cement, from Ev¬ 
ansville, PA. to points in CT, DE. MD. 
NJ, NY, VA, WV. and DC. (Hearing 
site: Chicago, IL.) 

MC 124078 (Sub-847F), filed July 28, 
1978. Applicant: SCHWERMAN 

TRUCKING CO., a corporation, 611 
South 28th Street, Milwaukee, WI 
53215. Representative: Richard H. Pre- 
vette. P.O. Box 1601, Milwaukee, WI 
53201. To operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Clay and clay 
slurry, in bulk, from points in Jeffer¬ 
son and Twiggs Counties, GA, and 
Aiken County, SC, to points in MA 
and ME. (Hearing site: Washington, 
DC.) 

MC 124170 (Sub-96F), filed June 30, 
1978. Applicant: FROSTWAYS. INC., 
3000 Chrysler Service Drive, Detroit. 
MI 48207. Representative: William J. 
Boyd. 600 Enterprise Drive, Suite 222, 
Oak Brook, IL 60521. To operate as a' 
common carrier, by motor vehicle, 
over irregular routes, transporting: 
Such commodities as are dealt in by 
producers and distributors of alcoholic 
beverages, liquors, and wines (except 
commodities in bulk, in tank vehicles), 
between the facilities of Heublein. 
Inc., at or near Paducah, KY, on the 
one hand, and, on the other, points in 
the United States (except AK and HI). 
(Hearing site: New York, NY, or Wash¬ 
ington. DC.) 

MC 125335 (Sub-28F), filed July 18. 
1978. Applicant: GOOD-WAY. INC., a 
Maryland corporation, P.O. Box 2283, 
York, PA 17405. Representative: 
Gailyn L. Larsen. 521 South 14th 
Street, P.O. Box 81849, Lincoln. NE 
68501. To operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, -transporting: FoodsUiffs 

(except in bulk), in vehicles equipped 
with mechanical refrigeration, be¬ 
tween the facilities of Louisville Freez¬ 
er Center, at or near Louisville, KY, 
on the one hand, and, on the other, 
those points in the United States in 
and east of CO. NM, WY, and MT. re¬ 
stricted to the transportation of traf¬ 
fic originating at or destined to the 
named facilities. (Hearing site: Louis¬ 
ville, KY, or Harrisburg, PA.) 


FEDERAL REGISTER, VOL 43, NO. 177—TUESDAY, SEPTEMBER 12, 1978 





40592 


NOTICES 


MC 126539 (Sub-39F), filed July 24, 
1978. Applicant: KATUIN BROS. 
INC., P.O. Box 311, Fort Madison. IA 
52627. Representative: Carl E. 

Munson, 469 Fischer Building, Du¬ 
buque, IA 52001. To operate as a 
common carrier , by motor vehicle, 
over irregular routes, transporting: 
Frozen foods (except in bulk), from 
the facilities of Termicold Corp., at or 
near Plover, WI. to points in AR, IL, 
IN, IA, KS. KY. LA. MI. MN, MS, NE, 
OH, PA. SD. TN, and TX, restricted to 
the transportation of traffic originat¬ 
ing at the named origin and destined 
to the indicated destinations. (Hearing 
site: Chicago, IL.) 

Note.— Dual operations are involved in 
this proceeding. 

MC 126822 (Sub-48F), filed June 23, 
1978. Applicant: WESTPORT 

TRUCKING CO., a corporation, 812 
South Silver, P.O. Box 401, Paola, KS 
66071. Representative: Kenneth E. 
Smith. 6405 Metcalf Avenue. Suite 
322, Shawnee Mission, KS 66202. To 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Hides and pelts, between 
points in GA, IL, IN, IA, KS, KY, MA, 
ME. MD. MI. MN. MO. MS. ND, NE. 
NH, NJ. NY, NC. OH. PA, SC. SD. TN. 
VA. VT, WV. and WI. (Hearing site: 
Indianapolis, IN, or Washington, DC.) 

MC 126822 (Sub-49F), filed July 3, 
1978. Applicant: WESTPORT 

TRUCKING CO., a corporation. 812 
South Silver. P.O. Box 401, Paola, KS 
66071. Representative: Kenneth E. 
Smith. 6405 Metcalf Avenue, Suite 
322, Shawnee Mission, KS 66202. To 
operate as a common carrier , by motor 
vehicle, over irregular routes, trans¬ 
porting: Iron and steel articles , from 
Sterling and Rock Falls, IL, to points 
in AR. CO. IA, KS. MN, MO. NE. ND. 
OK. SD, and TX. (Hearing site: Chica¬ 
go, IL.) 

MC 128273 (Sub-312F), filed July 17. 
1978. Applicant: MIDWESTERN DIS¬ 
TRIBUTION. INC., P.O. Box 189, Fort 
Scott, KS 66701. Representative: 
Elden Corban (same address as appli¬ 
cant). To operate as a common carrier, 
by motor vehicle, over irregular 
routes, transporting: Perlite , vermicu- 
lite , vermiculite products, plant and 
soil media mix , and peat moss (except 
commodities in bulk, in tank vehicles), 
from Tampa, FL, to points in the 
United States (except AK. FL, and 
HI). (Hearing site: Tampa, FL, or 
Washington. DC.) 

MC 129625 (Sub-llF), filed June 14. 
1978. Applicant: ROBERT COLE 
TRUCKING CO., a corporation. P.O. 
Box M, Falls Creek, PA 15840. Repre¬ 
sentative: William J. Lavelle, 2310 
Grant Building, Pittsburgh, PA 15219. 
To operate as a common carrier, by 
motor vehicle, over irregular routes, 


transporting: (1) Coal in bulk, in 
dump vehicles, from points in Clear¬ 
field County, PA, to points in NY. (2) 
coal in bulk, in dump vehicles, from 
points in Clarion. Cambria, Clearfield. 
Elk, Indiana, and Jefferson Counties, 
PA, to points in MD. (3) sail in bulk, 
in dump vehicles, from points in Erie 
County. NY, to points in Clarion, 
Clearfield. Elk. Forest. Jefferson, 
McKean, and Warren Counties, PA. 
and (4) sand gravel aggregates, and 
limestone , in bulk, in dump vehicles, 
from points in NY. to points in Jeffer¬ 
son County, PA. (Hearing site: Pitts¬ 
burgh. PA.) 

MC 133805 (Sub-14F), filed July 17, 
1978. Applicant: LONE STAR CARRI¬ 
ERS. INC.. P.O. Box 48. Tolar, TX 
76476. Representative: Charles W. 
Beinhauer. Suite 4959, One World 
Trade Center, New York. NY 10048. 
To operate as a common carrier, by 
motor vehicle, over irregular routes, 
transporting: Steel shol from the fa¬ 
cilities of Ervin Industries, at or near 
Adrian. MI, and Butler, PA, to points 
in AL. CO. GA, KS. LA, MS. MO. OK. 
and TX. restricted to the transporta¬ 
tion of traffic originating at the 
named facilities and destined to the in¬ 
dicated destinations. (Hearing site: De¬ 
troit. MI, or Chicago. IL.) 

MC 134645 (Sub-24F), filed July 13. 
1978. Applicant: LIVESTOCK SERV¬ 
ICE, INC., 1420 Second Avenue South, 
St. Cloud, MN 56301. Representative: 
Robert P. Sack, P.O. Box 6010, West 
St. Paul. MN 55118. To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: 
Skeet and trap targets, from Rich¬ 
mond. IN, to points in WI, MN. IA, 
ND. and SD. (Hearing site: St. Paul, 
MN.) 

Note.— Dual operations are involved in 
this proceeding. 

MC 136342 (Sub-13F), filed June 30, 
1978. Applicant: JACKSON & JOHN¬ 
SON. INC., P.O. Box 7, Route 31. Sa¬ 
vannah. NY 13146. Representative: 
Roy D. Pinsky. 345 South Warren 
Street. Syracuse, NY 13202. To oper¬ 
ate as a contract carrier, by motor ve¬ 
hicle. over irregular routes, transport¬ 
ing: (1) Plastic articles (except com¬ 
modities in bulk), and (2) materials, 
equipmenl and supplies used in the 
manufacture and distribution of the 
commodities named in (1) above 
(except commodities in bulk), between 
the facilities used by Mobil Chemical 
Co.. Plastics Division, in Wayne, 
Monroe, and Ontario Counties, NY, on 
the one hand, and, on the other, 
points in the United States (except 
AK and HI), under a continuing con¬ 
tract with Mobil Chemical Co., Plas¬ 
tics Division of Macedon. NY. (Hear¬ 
ing site: Buffalo or Syracuse, NY.) 


N OTE ._Dual operations are involved in 
this proceeding. 

MC 136343 (Sub-144F), filed July 17, 
1978. Applicant: MILTON TRANS¬ 
PORTATION. INC., P.O. Box 355. 
Milton, PA 17847. Representative: 
George A. Olsen. P.O. Box 357, Glad¬ 
stone. NJ 07934. To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: 
Glass containers , between the facili¬ 
ties of Midland Glass Co., at or near 
Cliffwood. NJ. on the one hand, and. 
on the other. Williamsburg, VA, and 
the facilities of Midland Glass Co., at 
or near Newport News and Suffolk. 
VA. (Hearing site: New York, NY, or 
Washington. DC.) 

MC 136343 (Sub-145F). filed July 17. 
1978. Applicant: MILTON TRANS¬ 
PORTATION. INC.. P.O. Box 355, 
Milton. PA 17847. Representative: 
George A. Olsen, P.O. Box 357, Glad¬ 
stone. NJ 07934. To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Paper bags, from Toledo, OH, to 
points in CT, MA, NJ, NY, PA, VT, 
VA. DE, RI. WV. MD, NH, and ME. 
and (2) paper bags, plastic bags 
burlap bags, and burlap bagging and 
wrapping paper, from Newport News, 
VA, to points in CT, DE, IL. IN, KY. 
ME, MD, MA. NH. NJ, NY. OH, PA, 
RI, TX, VT. and MO. (Hearing site: 
Chicago, IL, or Washington, D.C.) 

MC 136644 (Sub-4F). filed June 23. 
1978. Applicant: WESTERN 

DRYWALL TRANSPORT, INC., 2001 
Broadway. Vallejo, CA 94590. Repre¬ 
sentative: William D. Taylor, 100 Pine 
Street, Suite 2550. San Francisco, CA 
94111. To operate as a contract carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: compressed wood 
fiberboard , from the facilities used by 
Kaiser Cement & Gypsum Corp., at or 
near St. Helens, OR. to points in CA. 
under a continuing contract with 
Kaiser Cement & Gypsum Corp., of 
Oakland, CA. (Hearing site: San Fran¬ 
cisco, CA.) 

MC 138328 (Sub-72F), filed July 28, 
1978. Applicant: CLARENCE L. 
WERNER, d.b.a. WERNER ENTER 
PRISES, I-80 and Hwy 50, P.O. Box 
37308, Omaha, NE 68137. Representa¬ 
tive: Donna Ehrlich (same address as 
applicant). To operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Animal feed 
and feed ingredients (except commod¬ 
ities in bulk, in tank vehicles). (1) be¬ 
tween the facilities of Kal Kan Foods, 
Inc., at or near Mattoon. IL, on the 
one hand, and, on the other, those 
points in the United States in and east 
of MT, WY. CO. and NM. and (2) be¬ 
tween the facilities of Kal Kan Foods, 
Inc., at or near Columbus, OH, on the 
one hand, and, on the other, points in 
the United States (except AK and HI), 
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restricted in (1) and <2) above to the 
transportation of traffic originating at 
or destined to the above-named facili¬ 
ties. (Hearing site: Los Angeles, CA.) 

Note.—D ual operations are involved in 
this proceeding. 

MC 138438 (Sub-29F), filed August 3. 
1978. Applicant: D. M. BOWMAN, 
INC., Route 2, Box 43A1, William¬ 
sport. MD 21795. Representative: 
Edward N. Button, 1329 Pennsylvania 
Avenue. P.O. Box 1417, Hagerstown, 
MD 21740. To operate as a common 
carrier , by motor vehicle, over irregu¬ 
lar routes, transporting: Bricks, from 
East Windsor Hill, CT, and Middle- 
boro, MA. to points in DE. MD. NY, 
NJ. OH. PA. VA, WV. and DC. (Hear¬ 
ing site: Hartford, CT.) 

Note.—D ual operations are involved in 
this proceeding. 

MC 138627 (Sub-39F). filed July 5. 
1978. Applicant: SMITHWAY 

MOTORS XPRESS. INC., P.O. Box 
404, Port Dodge, 1A 50501. Represent¬ 
ative: Russel J. Hilken, P.O. Box 404 
Port Dodge, IA 50501. To operate as a 
common carrier , by motor vehicle, 
over irregular routes, transporting: 
Iron and steel articles, from the facili¬ 
ties of Bethlehem Steel Corp., at or 
near Burns Harbor. IN, to points in 
LA, NE, and MO. (Hearing site: 
Omaha, NE, or Chicago. IL.) 

Note.—D ual operations are involved in 
this proceeding. 

MC 138875 <Sub-91F), filed June 19, 
1978. Applicant: SHOEMAKER 

TRUCKING CO., a corporation, 11900 
Franklin Road. Boise, ID 83705. Rep¬ 
resentative: Irene Warr, 430 Judge 
Building. Salt Lake City, UT 84111. To 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Drugs, toilet preparations, 
health care products, magnesium hy¬ 
droxide, and alumina calcined, 
(except in bulk), in vehicles equipped 
with mechanical refrigeration, from 
Lewes, DE. Friendship, NC, Lakewood, 
NJ. and Philadelphia. PA, to points in 
AZ, CA, ID, NV. OR. WA. and UT, re¬ 
stricted to the transportation of traf¬ 
fic originating at the named origins. 
(Hearing site: Philadelphia, PA.) 

MC 138875 (Sub-96F), filed July 17, 
1978. Applicant: SHOEMAKER 

TRUCKING CO., a corporation. 11900 
Franklin Road. Boise, ID 83705. Rep¬ 
resentative: F. L. Sigloh (same address 
as applicant). To operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: (1) Concrete 
joints, joint fillers, curing compounds 
and coatings, and asphalt sheathings, 
and (2) aecessories for the commod¬ 
ities in (1) above (except in bulk), from 
points in Cedarhill and Dallas. TX. 
and Lewisville. AR. to points in AZ, 
CA* CT, DE. MA. MD, MT. NJ. NV. 
NY, OH. OR. PA. RI. UT, VA. WV. 


WY. and DC. (Hearing site: Washing¬ 
ton, DC, or Dallas, TX.) 

MC 138882 (Sub-IOIF). filed June 26, 
1978. Applicant: WILEY SANDERS, 
INC., P.O. Box 707, Troy, AL 36081. 
Representative: George A. Olsen. P.O. 
Box 357, Gladstone, NJ 07934. To op¬ 
erate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: (1) Charcoal, wood chips, ver 
miculite, lighter fluid, and wax im¬ 
pregnated and compressed-sawdust 
fireplace logs, from St. Louis and 
Belle, MO, and the facilities of the Na¬ 
tional City Cold Storage Warehouse, 
at or near National City IL, to points 
in AZ. AR, CA, CO, ID. LA. KS, KY. 
LA. MN, MT. NE. NV. NM, ND. OK. 
SD. TX, OR, UT, WA, and WY; and 
(2) materials and supplies used in the 
manufacture of the commodities 
named in (1) above, in the reverse di¬ 
rection. (Hearing site: Louisville, KY. 
or Montgomery, AL.) 

MC 138882 (Sub-103F), filed June 29, 
1978. Applicant: WILEY SANDERS. 
INC., P.O. Box 707, Troy, AL 36081. 
Representative: George A. Olsen. P.O. 
Box 357, Gladstone. NJ 07934. To op¬ 
erate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: (1) Roofing and building ma¬ 
terials (except commodities in bulk), 
from Charleston Heights. SC. to 
points in AL. FL, GA, KY. TN, and 
VA; (2) materials, equipment, and sup¬ 
plies used in the manufacture, instal¬ 
lation, or application of the commod¬ 
ities named in (1) above, in the reverse 
direction. (Hearing site: Boston, MA, 
or Montgomery. AL.) 

MC 139843 (Sub-3F), filed June 26. 
1978. Applicant: VERNON G. 
SAWYER. P.O. Box 847, Bastrop. LA 
71220. Representative: Harry E. 
Dixon. Jr.. P.O. Box 4319, Monroe, LA 
71203. To operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: (1) Paper, paper 
products, and pulpboard, and (b) such 
commodities used in the manufactur¬ 
ing, packaging, and distribution of the 
commodities named in (1) above 
(except liquid commodities in bulk), 
between the facilities of Georgia Pa¬ 
cific Corp., at or near (i) Crossett and 
Pine Bluff, AR. (ii) Monroe. LA, and 
(iii) Jackson, MS, on the one hand, 
and, on the other, points in AR, AL, 
FL, GA, IL. KS. LA. MS, MO, OK. and 
TX; and (2) papermill machinery, be¬ 
tween Crossett, AR, Ruston. LA. and 
Columbus, MS. (Hearing site: Monroe, 
LA, or Little Rock. AR.) 

MC 140273 <Sub-5F), filed July 17, 
1978. Applicant: BUESING BROS. 
TRUCKING, INC., North 520 Ta¬ 
marac Avenue, Long Lake, MN 55356. 
Representative: Val M. Higgins, 1000 
First National Bank Building. Minne¬ 
apolis, MN 55402. To operate as a 
common carrier, by motor vehicle. 


over irregular routes, transporting: (1) 
Stone, from (a) Fort Dodge and Web¬ 
ster City, IA, to points in MN. and (b) 
from Minneapolis, MN, to points in IA, 
ND, SD, and Wl; and (2) crushed rock, 
(a) from St. Cloud. MN, to points in 
IA. ND, SD, and WI. (b) from New 
Ulm, MN, to points in IA, SD, and WI, 
and (c) from Granite Falls. MN, to 
noints in IA, ND, and SD. (Hearing 
site: Minneapolis. MN.) 

MC 140755 <Sub-54F), filed July 17, 
1978. Applicant: BRAY TRANS¬ 
PORTS. INC., a Colorado corporation, 
1401 North Little Street. P.O. Box 270, 
Cushing, OK 74023. Representative: 
Charles D. Midkiff (same address as 
applicant). To operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Liquid waste 
materials, in bulk, in tank vehicles, 
from Helena. AR to Tulsa, OK. (Hear¬ 
ing site: Little Rock, AR.) 

MC 140829 (Sub-126F), filed July 20. 
1978. Applicant: CARGO CONTRACT 
CARRIER CORP., P.O. Box 206, UJS. 
Hwy 20, Sioux City, IA 51102. Repre¬ 
sentative: William J. Hanlon, 55 Madi¬ 
son Avenue, Morristown, NJ 07960. To 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: (1) Polishing and cleaning 
compounds, buffing pads, cleaning 
cloths, putty, and paint (except com¬ 
modities in bulk); (2) tools used in re¬ 
pairing automobiles; and (3) parts and 
accessories for the commodities in (2) 
above, from the facilities of U.S. 
Chemicals & Plastics, at Canton. OH, 
to points in IL. KS, MN. MO, TX, and 
WI, restricted to the transportation of 
traffic originating at the named origin 
facilities and destined to the indicated 
destinations. (Hearing site: Washing¬ 
ton, DC.) 

Note.—D ual operations are involved in 
this proceeding. 

MC 140943 (Sub-5F), filed July 13. 
1978. Applicant: CHEYENNE ROAD 
TRANSPORT, LTD., Box 968. Coch¬ 
rane, AB, Canada TOLOWO. Repre¬ 
sentative: Grant J. Merritt, 4444 IDS 
Center. Minneapolis, MN 55402. To op¬ 
erate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Soybean meal, from Lincoln, 
NE, and points in IA and MN, to the 
ports of entry on the international 
boundary line between the United 
States and Canada at (1) Portal. ND, 
(2) Sweetgrass, MT, (3) Eastport, ID. 
and (4) Sumas and Oroville, WA, re¬ 
stricted to the transportation of traf¬ 
fic moving in foreign commerce to 
points in british Columbia. Condition: 
Prior receipt from applicant of an affi¬ 
davit setting forth its complementary 
Canadian authority or explaining why 
no such Canadian authority is neces¬ 
sary. (Hearing site: Seattle or Spo¬ 
kane, WA.) 
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Note.— The restriction and conditions con¬ 
tained in the grant of authority in this pro¬ 
ceeding are phrased in accordance with the 
policy statement entitled notice to interest¬ 
ed parties of new requirements concerning 
applications for operating authority to 
handle traffic to and from points in Canada 
published in the Federal Register on De¬ 
cember 6, 1974. and supplemented on No¬ 
vember 18. 1975. The Commission is pres¬ 
ently considering whether the policy state¬ 
ment should be modified, and is in commu¬ 
nication with appropriate officials of the 
Provinces of AB. SK. and MB regarding this 
issue. If the policy statement is changed, ap¬ 
propriate notice will appear in the Federal 
Register and the Commission will consider 
all restrictions or conditions which were im¬ 
posed pursuant to the prior policy state¬ 
ment, regardless of when the condition or 
restriction was Imposed, as being null and 
void and having no force or effect. 

MC 141532 (Sub-25F), filed June 26, 
1978. Applicant: PACIFIC STATES 
TRANSPORT, INC., 35433 16th 
Avenue South, Federal Way, WA 
98002. Representative: Henry C. Win¬ 
ters, 235 Evergreen Building. Renton, 
WA 98055. To operate as a common 
carrier , by motor vehicle, over Irregu¬ 
lar routes, transporting: (1) Titanium 
and titanium products, and (2) materi¬ 
als used in the production of the com¬ 
modities in (1) above, between Las 
Vegas, NV, on the one hand, and, on 
the other, points in CA, OR, UT, and 
WA. (Hearing site: Las Vegas, NV or 
Seattle. WA.) 

Note.— The person or persons it appears 
may be engaged in common control must 
either file an application under section 5(2) 
of the Interstate Commerce Act. or submit 
an affidavit indicating why such approval is 
unnecessary. 

MC 141532 (Sub-26F), filed June 26, 
1978. Applicant: PACIFIC STATES 
TRANSPORT. INC., 35433 16th 
Avenue South. Federal Way, WA 
98002. Representative: Henry C. Win¬ 
ters, 235 Evergreen Building. Renton, 
WA 98055. To operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Flat glass, 
from the facilities of Guardian Indus¬ 
tries Corp., at or near Kingsburg, CA, 
to points in AZ, CO, ID, KS, MT, NE, 
NV, NM. ND, OK. SD. TX, UT, and 
WY. (Hearing site: Fresco or San 
Francisco, CA.) 

Note.— The person or persons it appears 
may be engaged in common control must 
either file an application under section 5(2) 
of the Interstate Commerce Act. or submit 
an affidavit indicating why such approval is 
unnecessary. 

MC 141532 (Sub-27F), filed June 26, 
1978. Applicant: PACIFIC STATES 
TRANSPORT. INC., 35433 16th 
Avenue South, Federal Way, WA 
98003. Representative: Miles L. Ka- 
valler, 315 South Beverly Drive, Suite 
315, Beverly Hills. CA 90212. To oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transport¬ 


ing: Refractories and refractory prod¬ 
ucts (except commodities in bulk), 
from Moss Landing. CA. to points in 
OR. WA, NV. and AZ. (Hearing site: 
Oakland or San Francisco, CA.) 

Note.— The person or persons it appears 
may be engaged in common control must 
either file an application under section 5(2) 
of the Interstate Commerce Act, or submit 
an affidavit indicating why such approval is 
unnecessary. 

MC 141532 (Sub-28F), filed June 28, 
1978. Applicant: PACIFIC STATES 
TRANSPORT, INC., 35433 16th 
Avenue South, Federal Way, WA 
98003. Representative: Harry F. 
Horak. Room 109, 5001 Brentwood 
Stair Road. Fort Worth, TX 76112. To 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Draft gear and rigging for 
railway cars and locomotives, from 
Fort Worth, TX to Portland, OR. 
(Hearing site: Fort Worth or Dalis, 
TX.) 

Note.— The person or persons it appears 
may be engaged in common control must 
either file an application under section 5(2) 
of the Interstate Commerce Act. or submit 
an affidavit Indicating why such approval is 
unnecessary. 

Me 142062 (Sub-14F), filed June 29, 
1978. Applicant: VICTORY 

FREIGHTWAY SYSTEM. INC., P.O. 
Box 62. Sellersburg, IN 47172. Repre¬ 
sentative: William P. Jackson, Jr., 3426 
North Washington Boulevard, P.O. 
Box 1240, Arlington, VA 22210. To op¬ 
erate as a contract carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: (1) Cleaning , scouring, wash¬ 
ing, and buffing compounds, and (2) 
such commodities as are dealt in by 
manufacturers of the commodities 
named in (1) above, from the facilities 
of Rochester Germicide Co., Inc., at or 
near Montgomery, IL. to Memphis, 
TN, Atlanta, GA, New Orleans. LA. 
Dallas. TX. Tampa, FL, San Diego, 
Los Angeles, and San Francisco, CA, 
St. Paul, MN, Des Moines, IA, St. 
Louis, MO, and Indianapolis. IN, 
under a continuing contract with 
Rochester Germicide Co., Inc., of 
Rochester, NY. (Hearing site: Louis¬ 
ville, KY.) 

MC 142559 (Sub-31F), filed July 24, 
1978. Applicant: BROOKS TRANS¬ 
PORTATION. INC., 3830 Kelley 
Avenue, Cleveland, OH 44114. Repre¬ 
sentative: John P. McMahon, 100 East 
Broad Street, Columbus, OH 43215. To 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: (1) Water heaters and (2) 
water heater parts and water heater 
accessories, from Chicago, IL, to 
points in AL, GA. KY. NC. OH, SC. 
and TN. (Hearing site: Columbus, OH 
or Washington, DC.) 

Note.—D ual operations are involved in 
this proceeding. 


MC 142693 (Sub-2F), filed July 17, 
1978. Applicant: CUSTOM DELIV¬ 
ERIES, INC.. 24680 Mound Road. 
Warren, MI 48091. Representative: J. 
A. Kundtz. 1100 National City Bank 
Building. Cleveland. OH 44114. To op¬ 
erate as a contract carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: (1) Motor vehicle parts, motor 
vehicle components, motor vehicle 
equipment, and (2) materials, equip¬ 
ment, and supplies used in the manu¬ 
facture of the commodities named in 
(1) above, (except commodities in 
bulk), between the facilities used by 
Chrysler Corp.. Service & Parts Divi¬ 
sion, in AZ. AR. CA, CO. ID. IN. KS. 
LA, MN, MS. MO. MT, NV, OK, OR. 
TN. TX, UT. WA. and WY. under a 
continuing contract with Chrysler 
Corp., of Center Line, MI. (Hearing 
site: Washington. DC.) 

MC 143540 (Sub-5F). filed June 28. 
1978. Applicant: MARINE TRANS 
PORT CO., a corporation, 2321 Bur¬ 
nette Boulevard, Wilmington, NC 
28401. Representative: Robert L. 
McGeorge, 1054 31st Street NW„ 
Washington. DC 2U007. To operate as 
a contract carrier, by motor vehicle, 
over irregular routes, transporting: 
Paper, paper articles, and wood pulp. 

(1) between the facilities of Federal 
Paper Board Co.. Inc., at or near Rie- 
gelwood, NC. and the facilities of 
Weyerhaeuser Co., at or near New 
Bern and Greenville. NC, on the one 
hand, and. on the other, (a) Charles¬ 
ton, SC. (b) Savannah. GA. (c) Norfolk 
and Newport News. VA, and (d) Wil¬ 
mington and Morehead City, NC, and 

(2) between the facilities of Weyer¬ 
haeuser Co., at or near Greenville, NC, 
and the facilities of Weyerhaeuser Co., 
at or near New Bern. NC. under con¬ 
tinuing contracts with (1) Federal 
Paper Board Co., of Montvale, NJ, and 
(2) Weyerhaeuser Co., of Tacoma, WA. 
(Hearing site: Washngton, DC or Ra¬ 
leigh, NC.) 

MC 143775 (Sub-8F), filed July 13, 
1978. Applicant: PAUL YATES. INC., 
6601 West Orangewood. Glendale, AZ 
85301. Representative: Michael R. 
Burke (same address as applicant). To 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: (1) Garage door operators and 
(2) machinery , electrical switches, and 
products used in the manufacture and 
installation of garage door operators 
(except commodities in bulk), from 
Covington, OH. and Detroit, MI, to 
points in CA, CO, CT, and WA. (Hear¬ 
ing site: Dayton, OH or Washington, 
DC.) 

Note.— Dual operations are Involved in 
this proceeding. 

MC 143775 (Sub-9F). filed July 17, 
1978. Applicant: PAUL YATES, INC.. 
6601 West Orangewood. Glendale, AZ 
85301. Representative: Charles E. 
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Creager, 1329 Pennsylvania Avenue. 
P.O. Box 1417. Hagerstown, MD 21740. 
To operate as a common carrier, by 
motor vehicle, over irregular routes, 
transporting: Drugs, toilet prepara¬ 
tions, health care products, alumina 
calcined and magnesium hydroxide 
(except commodities in bulk), in vehi¬ 
cles equipped with mechanical refrig¬ 
eration. (1) from Philadelphia, PA. 
Lakewood. NJ. and Lewes. DE. to 
points in the United States, (except 
ME. NH, VT, NY. PA. VA. NJ. MD. 
MA, HI. CT. DE, WV. AK, HI. and 
DC). (2) from Friendship. NC. to 
points in the United States, (except 
AK. HI. VA. NC, and SC), (3) from 
Reno. NV. to points in PA. and (4) 
from San Leandro. CA. to points in IN, 
GA, and PA. restricted in (4) above to 
the transportation of traffic originat¬ 
ing at the named origin and destined 
to the indicated destinations. (Hearing 
site: Phoenix. AZ.) 

Note,— Dual operations are involved in 
this proceeding. 

MC 143775 (Sub-12F), filed July 17, 
1978. Applicant: PAUL YATES. INC.. 
6601 West Orangewood, Glendale, AZ 
85301. Representative: Edward N. 
Button, 1329 Pennsylvania Avenue, 
P.O. Box 1417, Hagerstown, MD 21740. 
To operate as a common carrier, by 
motor vehicle, over irregular routes, 
transporting: Meats, meat products 
and meat byproducts, and articles dis¬ 
tributed by meat-packing houses , as 
described in section A and C of appen¬ 
dix I to the report in Description in 
Motor Carrier Certificates 61 MCC 209 
and 766 (except hides and commodities 
in bulk), from the facilities of or used 
by (1) Armour and Company, at or 
near Sioux City, IA, and (2) Madison 
Foods Co. and Armour and Company, 
at or near Madison. NE. to points in 
VA. WV. MD. DE, PA. NJ. CT. MA, 
NY. VT. NH, ME. RI. and DC. restrict¬ 
ed to the transportation of traffic 
originating at the named origins and 
destined to the indicated destinations. 
(Hearing site: Phoenix. AZ.) 

Note.— Dual operations are involved in 
this proceeding. 

MC 143952 (Sub-IF), filed June 19. 
1978. Applicant: LEO CRADER, d.b.a.. 
BLUE LIGHT MESSENGER SERV¬ 
ICE, 405 Second Avenue, Stratford, 
CT 06497. Representative: Thomas W. 
Murrett, 342 North Main Street. West 
Hartford, CT 06117. To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: 
General commodities (except classes A 
and B explosives, household goods as 
defined by the Commission, commod¬ 
ities in bulk, and those requiring spe¬ 
cial equipment), between Bridgeport, 
Shelton, Ansonia, Derby, Milford, and 
Stratford, CT, on the one hand, and, 
on the other. Newark International 
Airport, Newark, NJ, and points in 


New York, NY. restricted against the 
transportation of packages or articles 
weighing in the aggregate more than 
(500) pounds from one consignor to 
one consignee on any one day. (Hear¬ 
ing site: New Haven or Hartford. CT.) 

MC 144683 (Sub-IF), filed June 5. 
1978. Applicant: DAVE JONES 
WRECKER SERVICE. INC., 501 
Highway 17-92. Fern Park. FL 32730. 
Representative: John A. Sutton, P.O. 
Box 367, Orlando, FL 32802. To oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing: (1) Wrecked, disabled , and repos¬ 
sessed motor vehicles, trailers, motor 
homes, and replacement vehicles, and 
(2) parts for the commodities named 
in (1) above, between points in FL, 
GA, NC, SC. TN. KY, AL, LA. IN, OH, 
MI. IL. and MS. (Hearing site: Orlando 
or Jacksonville, FT.) 

MC 144704 (Sub-IF), filed June 23. 
1978. Applicant: CHERNICKY 

TRUCKING. INC.. P.O. Box 215, 
Route 66. Shippenville, PA 16254, Rep¬ 
resentative: John A. Pillar, 205 Ross 
Street. Pittsburgh. PA 15219. To oper¬ 
ate as a contract carrier, by motor ve¬ 
hicle. over irregular routes, transport¬ 
ing: Coal in dump vehicles, from 
points in Clarion County. PA. to 
points in NY. under continuing con¬ 
tract with Chernicky Coal Co., Inc., 
and Kann Coal Co., Inc., of Shippen¬ 
ville, PA. (Hearing site: Pittsburgh, PA 
or Washington. DC.) 

MC 144863 (Sub-IF), filed July 5. 
1978. Applicant: LONNIE WHITE 
d.b.a. LUBBOCK WRECKER SERV¬ 
ICE. 2327 Erskine Road. Lubbock. TX 
79407. Representative: Richard Hub- 
bert. P.O. Box 10236, Lubbock. TX 
79408. To operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Wrecked or dis¬ 
abled cars, wrecked or disabled trucks, 
wrecked or disabled tractors, and 
wrecked or disabled trailers (except 
mobile homes), and replacement vehi¬ 
cles, in wrecker service, between points 
in Lubbock County, TX, and NM. 
(Hearing site: Lubbock or Dallas, TX.) 

MC 144969F, filed July 7. 1978. Ap¬ 
plicant: WHEATON CARTAGE CO., a 
corporation. Millville. NJ 08332. Rep¬ 
resentative: E. Stephen Heisley, 805 
McLachlen Bank Building. 666 Elev¬ 
enth Street NW. Washington, DC 
20001. To operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: (1) Synthetic 
plastics , synthetic latex, battery insu¬ 
lating partitions, and cleaning com¬ 
pounds (except commodities in bulk, 
in tank vehicles), from Acton, MA, to 
points in CT. DE. MD. NJ, NY, PA, 
and RI; (2) cleaning compounds 
(except in bulk, in tank vehicles), from 
Cambridge. MA, to points in CT, DE, 
MD. NJ, NY, PA, and RI: (3Xa) syn¬ 
thetic plastics, adhesives, sealants, ce¬ 


ments, chemicals, chemical com¬ 
pounds, gas absorbing compounds, 
rubber, rubber compounds, soldering 
flux, coatings, lubricants, and (b) ma¬ 
terials, equipmenl and supplies used 
in the manufacture and distribution 
of the commodities in (3)(a) above, 
(except commodities in bulk, in tank 
vehicles), from those points in the 
United States in and east of WI, IL, 
KY. TN. and MS. to Woodbury. NJ; 
and (4) cleaning compounds, chemi¬ 
cals, chemical compounds, and fertiliz¬ 
er compounds, from Nashua. NH, to 
points in CT, DE, MD. NJ, NY. PA, 
and RI, restricted in (1), (2), (3), and 
(4) above against the transportation of 
commodities requiring the use of spe¬ 
cial equipment, and restricted to the 
transportation of traffic originating at 
or destined to the facilities of W. R. 
Grace & Co. (Hearing site: Washing¬ 
ton, DC.) 

Note.— Dual operations are involved in 
this proceeding. 

MC 144982F, filed June 30. 1978. Ap¬ 
plicant: OHIO PACIFIC EXPRESS, 
INC., 2385 South High Street. Colum¬ 
bus, OH 43207. Representative: 
Thomas F. Kilroy, Suite 406, 6901 Old 
Keene Mill Road, Springfield. VA 
22150. Authority granted to operate as 
a common carrier, by motor vehicle, 
over irregular routes, transporting: Pa¬ 
perboard boxes, knocked down, from 
the facilities of J. G. Clark Co., in 
Morrow County, OH. to points in AZ. 
CA. CO. NM. NV. OK. TX. and UT. 
(Hearing site: Columbus, OH.) 

Note.— Dual operations are involved in 
this proceeding. 

MC 145085F, filed July 17. 1978. Ap¬ 
plicant: SID S. INC., P.O. Box D. Jone- 
sport, ME 04649. Representative: 
James E. Mahoney. 84 State Street, 
Boston, MA 02109. To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting: 
Foodstuffs and materials, supplies, 
and equipment used in the manufac¬ 
ture and distribution of foodstuffs, 
(except commodities in bulk, in tank 
vehicles), (1) between points in ME, on 
the one hand. and. on the other, 
points in the United States (except 
AK and HI). Condition: Prior receipt 
from applicant of an affidavit setting 
forth its appropriate complementary 
Canadian authority or explaining why 
no such Canadian authority is neces¬ 
sary. (Hearing site: Bangor or Port¬ 
land, ME.) 

Note.— Applicant states that some traffic 
is destined to Nova Scotia. Canada. The re¬ 
striction and conditions contained in the 
grant of authority In this proceeding are 
phrased in accordance with the policy state¬ 
ment entitled notice to interested parties of 
new requirements concerning applications 
for operating authority to handle traffic to 
and from points in Canada published in the 
Federal Register on December 5. 1974. and 
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supplemented on November 18. 1975. The 
Commission is presently considering wheth¬ 
er the policy statement should be modified, 
and is in communication with appropriate 
officials of the Provinces of Alberta, Sas¬ 
katchewan. and Manitoba regarding this 
issue. It the policy statement is changed, ap¬ 
propriate notice will appear in the Federal 
Register and the Commission will consider 
all restrictions or conditions which were im¬ 
posed pursuant to the prior policy state¬ 
ment, regardless of when the condition or 
restriction was imposed, as being null and 
void and having no force or effect. 

MC 145118F, filed July 25, 1978. Ap¬ 
plicant: DENNIS W. BOKNECHT. R. 
R. 5, Seymour. IN 47274. Representa¬ 
tive: Edwin J. Simcox. Suite 800, 5 
East Market Street. Indianapolis. IN 
46204. To operate as a common carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: Bean meal, from 
the facilities of Ralston Purina, at or 
near Louisville. KY, and the facilities 
of Lauhoff Grain, at or near Danville, 
IL. to the facilities of Rose Acre Farms 
Inc., in Jackson and Jennings Coun¬ 
ties, IN. (Hearing site: Cincinnati, OH, 
or Indianapolis, IN.) 

MC 145128F. filed August 4, 1978. 
Applicant: MARKET SUPPORT SER¬ 
VICES, INC., 4653 Hollins Ferry Road. 
Baltimore. MD 21227. Representative: 
Ronald N. Cobert. Suite 501, 1730 M 
Street. NW., Washington, DC 20036. 
To operate as a contract carrier, by 
motor vehicle, over irregular routes, 
transporting: General commodities 
(except those of unusual value, classes 
A and B explosives, household goods 
as defined by the Commission, com¬ 
modities in bulk, and those requiring 
special equipment), between the facili¬ 
ties of John-Jeffrey (Baltimore) Corp.. 
at or near Baltimore, MD, and the fa¬ 
cilities of John-Jeffrey Corp., at or 
near Gloucester City and Bellmawr. 
NJ. on the one hand, and, on the v 
other, points in DE, MD, NJ, MY, PA, 
VA. and DC, under continuing con¬ 
tracts with John-Jeffrey (Baltimore) 
Corp. and John-Jeffrey Corp., of Glou¬ 
cester City, NJ. (Hearing site: Wash¬ 
ington, DC.) 

Passenger Authority 

MC 139673 (Sub-4F), filed July 17, 
1978. Applicant: JAMES H. STEGER 
d.b.a. STEGER BUS LINES. 4150 Ab 
debaran Way, Mobile, AL 36609. Rep¬ 
resentative: Robert E. Tate, P.O. Box 
517, Evergreen, AL 36401. To operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Passengers and their baggage, in spe¬ 
cial and charter operations, beginning 
and ending at Mobile, AL., and extend¬ 
ing to points in the United States in 
and east of ND, SD, NE, KS, OK, and 
TX. (Hearing site: Mobile or Birming¬ 
ham, AL.) 

[FR Doc. 78-25534 Filed 9-11-78; 8:45 am) 


[7035-01] 

[Exception No. 1 Under Section (a), Para¬ 
graph (1). Part (v). Revised Service Order 

No. 1332) 

DENVER 4 RIO GRANDE WESTERN RAILROAD 
CO. 

August 31,1978. 

By the Board: There is a shipment 
of rail for Southern Pacific Transpor¬ 
tation Co. to be loaded at Pueblo, 
Colo. Delay in production of the rail 
means the rail will not begin loading 
until the week of September 4, 1978. 
The specifications for the cars re¬ 
quired to transport this traffic make it 
essential that the Denver & Rio 
Grande Western Railroad Co. com¬ 
mence immediate assembly of these 
cars. 

Order. Pursuant to the authority 
vested in the Railroad Service Board 
by section (a)(l)(v) of the Revised 
Service Order No. 1332, the Denver & 
Rio Grande Western Railroad Co. is 
authorized to assemble and hold 
Southern Pacific Transportation Co. 
and St. Louis Southwestern Railway 
Co. drop end gondolas and flatcars for 
loading rail at Pueblo, Colo., destined 
to Southern Pacific Transportaion 
Co., regardless of the provisions of sec¬ 
tion (a)(2)(ii). 

These cars shall become fully sub¬ 
ject to all provisions of Revised Serv¬ 
ice Order No. 1332 when loading is 
completed and instructions for for¬ 
warding are received from the shipper. 

Effective August 31,1978. 

Expires September 30,1978. 

Joel E. Burns, 
Chairman, 

Railroad Service Board . 1 

[FR Doc. 78-25652 Filed 9-11-78; 8:45 am) 


[7035-01] 

[Ex Parte No. 349F) 

INCREASED FREIGHT RATES AND CHARGES, 
1978, NATIONWIDE 

September 5,1978. 

As part of the decision served June 
7, 1978, in the above-entitled proceed¬ 
ing. the Commission ordered the inves¬ 
tigation into the lawfulness of the 
rates, charges, and regulations, as set 
forth in the Tariff of Increased Rates 
and Charges X-349, as supplemented, 
of the following commodities: 


SPCNo. 


1. Newsprint paper—...........-67 

2. Sodium alkalies .. 69 

3. Industrial gases......~~— 71 

4 . Sulphuric acid ..... 73 

6. Rubber, natural or synthetic.................. 78 

6. Manufactured iron or steel...-•••• 100 

7. Recyclables-----——~ NA 


'Railroad Service Board: Members Joel E. 
Burns, Robert S. Turkington, and John R. 
Michael. 


8. Soda ash..70 

9. Plastic materials....— 77 

10. Iron and steel pipe—western territory 

only----..~.. 101 

By further decision served July 27, 
1978 (published in the Federal Regis¬ 
ter at 43 FR 33871, August 1, 1978), as 
amended by decision served August 7, 
1978, the substance of the investiga¬ 
tion, and the procedural time schedule 
was established. Opening statements 
of facts and arguments may be submit¬ 
ted by railroad respondents no later 
than September 8, 1978. Statements 
by shippers and other parties may be 
submitted no later than October 9, 
1978, with railroad replies due no later 
than October 30, 1978. 

Respondents, and other parties in¬ 
terested in presenting their views and 
evidence, or in otherwise participating 
in this proceeding, shall be required by 
this notice to notify the Commission 
by filing with the Office of Proceed¬ 
ings, Room 5342, Interstate Commerce 
Commission, Washington, D.C. 20423, 
on or before September 15, 1978, the 
original and one copy of a declaration 
of intent to participate. The Commis¬ 
sion shall then prepare and make 
available to all such persons a list con¬ 
taining the names and addresses of all 
parties to this proceeding, upon whom 
copies of all statements must be filed. 
Notice will be given to the general 
public by delivering a copy of this 
notice to the Director, Office of the 
Federal Register, for publication. 

H. G. Homme, Jr. 

Acting Secretary. 
[FR Doc. 78-25649 Filed 9-11-78; 8:45 am) 


[7035-01] 

[Ex Parte No. MC-43) 

LEASE AND INTERCHANGE OF VEHICLES BY 
MOTOR CARRIERS 

Decided: August 23. 1978. 

Charles Zumstein d.b.a. C. E. Zum- 
stein Co. (MC-134183 and two subs), 
has filed an application for approval 
of contract carrier rental contract No. 
2-3050 with Lewisburg Container Co. 
of Lewisburg, Ohio, lessee, under para¬ 
graph (b) of section 1057.6 of the 
Lease and Interchange of Vehicles 
Regulations (49 C.F.R. 1057). 

Findings: 1. The contract does not 
contain any guaranteed minimum 
annual rental agreement. 

It is ordered: 1. Applicant’s request 
for approval of the contract carrier 
rental contract No. 2-3050 is denied. 

By the Commission, Motor Carrier 
Leasing Board, Board Members Joel E. 
Burns, Robert S. Turkington, and W. 
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F. Sibbald. Jr. Board Member Turk- 
ington not participating. 

H. G. Homme, Jr., 
Acting Secretary. 
[FR Doc. 78-25650 Filed 9-11-78; 8:45 am] 


[ 7035 - 01 ] 

(Notice No. 105] 

MOTOR CARRIER TRANSFER PROCEEDINGS 

September 12, 1978, 
Application filed for temporary au¬ 
thority under section 210a(b) in con¬ 
nection with transfer application 
under section 212(b) and Transfer 
Rules, 49 CFR Part 1132. 

MC-FC 77822. By Application filed 
August 15. 1978, MOLERWAY 

FREIGHT LINES. INC., 2707 Bear- 
tooth Drive. Billings, MT 59102, seeks 
temporary authority to transfer a por- 
tion of the operating rights of Bill G. 
Carr and Phyllis R. Carr, d.b.a. Arrow¬ 
head Transportation, a partnership, 
103 Moore Lane, Billings, MT 59102, 
under section 210a(b). The transfer to 
Molerway Freight Lines, Inc., of a por¬ 
tion of the operating rights of Bill G. 
Carr and Phyllis R. Carr, d.b.a. Arrow¬ 
head Transportation, a partnership, is 
presently pending. 

MC-FC 77827. By application filed 
August 29, 1978, HOWARD DULLUM, 
Gardner, ND 58036, seeks temporary 
authority to transfer a portion of the 
operating rights of Fillipi Truck Lines, 
Inc., Warren, MN 56762, under section 
210a(b). The transfer to Howard 
Dullum, of a portion of the operating 
rights of Fillipi Truck Lines, Inc., is 
presently pending. 

MC-FC 77832. By application filed 
August 28, 1978, JOHN F. MOWRY, 
JR. and DEAN E. STILES, a partner¬ 
ship, d.b.a. ESCORT MOVING & 
STORAGE, 525 Harvester Drive, 
Windber, PA 15963, seeks temporary 
authority to transfer the operating 
rights of Robert W. Weaver, an indi¬ 
vidual. d.b.a. Morrellville Transit Co., 
P.O. Box 215, Windber, PA 15963, 
under section 210a(b). The transfer to 
John F. Mowry, Jr., and Dean E. 
Stiles, a partnership, d.b.a. Escort 
Moving & Storage, of the operating 
rights of Morrellville Transit Co., is 
presently pending. 

By the Commission. 

H.G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-25651 Filed 9-11-78; 8:45 am] 


[ 7035 - 01 ] 

REROUTING TRAFFIC 

CI.C.C. Order No. 71 Under Revised Service 
Order No. 1252] 

To Chesapeake Western Railway: In 
the opinion of Joel E. Bums, Agent, 
Chesapeake Western Railway is 
unable to transport traffic over its line 
between Elkton, Va., and Harrison¬ 
burg, Va., because of bridge damage. 

It is ordered: 

(a) Rerouting traffic. Chesapeake 
Western Railway, being unable to 
transport traffic over its line between 
Elkton. Va., and Harrisonburg. Va., be¬ 
cause of bridge damage, is authorized 
to divert or reroute such traffic over 
any available route to expedite the 
movement. 

(b) Concurrence of receiving road to 
be obtained. Chesapeake Western 
Railway, in rerouting cars in accord¬ 
ance with this order, shall receive the 
concurrence of other railroads to 
which such traffic is to be diverted or 
rerouted, before the rerouting or di¬ 
version is ordered. 

(c) Notification to shippers. Chesa¬ 
peake Western Railway, when rerout¬ 
ing cars in accordance with this order, 
shall notify each shipper at the time 
each shipment is rerouted or diverted 
and shall furnish to such shipper the 
new routing provided under this order. 

(d) Inasmuch as the diversion or rer¬ 
outing of traffic is deemed to be due to 
carrier disability, the rates applicable 
to traffic diverted or rerouted by said 
Agent shall be the rates which were 
applicable at the time of shipment on 
the shipments as originally routed. 

(e) In executing the directions of the 
Commission and of such Agent pro¬ 
vided for in this order, the common 
carriers involved shall proceed even 
though no contracts, agreements, or 
arrangements now exist between them 
with reference to the divisions of the 
rates of transportation applicable to 
said traffic: divisions shall be, during 
the time this order remains in force, 
those voluntarily agreed upon by and 
between said carriers; or upon failure 
of the carriers to so agree, said divi¬ 
sions shall be those hereafter fixed by 
the Commission in accordance with 
pertinent authority conferred upon it 
by the Interstate Commerce Act. 

(f) Effective date. This order shall 
become effective at 4 p.m., August 29, 
1978. 

(g) Expiration date. This order shall 
expire at 11:59 p.m., September 6, 
1978. unless otherwise modified, 
changed, or suspended. 

This order shall be served upon the 
Association of American Railroads, 
Car Service Division, as agent of all 
railroads subscribing to the car service 
and car hire agreement under the 
terms of that agreement, and upon the 
American Short Line Railroad Associ¬ 


ation. A copy of this order shall be 
filed with the Director, Office of the 
Federal Register. 

Issued at Washington, D.C., August 
29, 1978. 

Interstate Commerce 
Commission, 

Joel E. Burns, 

Agent 

CFR Doc. 78-25648 Filed 9-11-78; 8:45 am] 


[ 7035 - 01 ] 

CI.C.C. Order No. 72 Under Revised Service 
Order No. 1252] 

REROUTING TRAFFIC 

To all railroads: In the opinion of 
Joel E. Burns, Agent, the Carolina, 
Clinchfield & Ohio Railway Co. is 
unable to transport promptly all traf¬ 
fic offered for movement over its lines 
between Elkhorn City, Ky., and Kings¬ 
port, Tenn., because of a derailment 
and bridge damage. 

It is ordered: 

(a) Rerouting traffic. The Carolina, 
Clinchfield <fe Ohio Railway Co. being 
unable to transport promptly all traf¬ 
fic offered for movement over its lines 
between Elkhorn City. Ky., and Kings¬ 
port, Tenn., because of a derailment 
and bridge damage, that line is author¬ 
ized to divert or reroute such traffic 
via any available route to expedite the 
movement. Traffic necessarily diverted 
by authority of this order shall be rer¬ 
outed so as to preserve as nearly as 
possible the participation and rev¬ 
enues of other carriers provided in the 
original routing. 

(b) Concurrence of receiving roads to 
be obtained. The railroad rerouting 
cars in accordance with this order 
shall receive the concurrence of other 
railroads to which such traffic is to be 
diverted or rerouted, before the rer¬ 
outing or diversion is ordered. 

(c) Notification to shippers. Each 
carrier rerouting cars in accordance 
with this order, shall notify each ship¬ 
per at the time each shipment is rer¬ 
outed or diverted, and shall furnish to 
such shipper the new routing provided 
under this order. 

(d) Inasmuch as the diversion or rer¬ 
outing of traffic is deemed to be due to 
carrier disability, the rates applicable 
to traffic diverted or rerouted by said 
Agent shall be the rates which were 
applicable at the time of shipment on 
the shipments as originally routed. 

(e) In executing the directions of the 
Commission and of such Agent pro¬ 
vided for in this order, the common 
carriers involved shall proceed even 
though no contracts, agreements, or 
arrangements now exist between them 
with reference to the divisions of the 
rates of transportation applicable to 
said traffic. Divisions shall be during 
the time this order remains in force. 
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those voluntarily agreed upon by and 
between said carriers; or upon failure 
of the carriers to so agree, said divi¬ 
sions shall be those hereafter fixed by 
the Commission in accordance with 
pertinent authority conferred upon it 
by the Interstate Commerce Act. 

(f) Effective date. This order shall 
become effective at 2 p.m., August 31, 
1978. 

(g) Expiration date . This order shall 
expire at 11:59 p.m., September 6, 
1978, unless otherwise modified, 
changed or suspended. 

This order shall be served upon the 
Association of American Railroads. 


Car Service Division, as agent of all 
railroads of subscribing to the car 
service and car hire agreement under 
the terms of that agreement, and upon 
the American Short Line Railroad As¬ 
sociation. A copy of this order shall be 
filed with the Director, Office of the 
Federal Register. 

Issued at Washington, D.C., August 
31. 1978. 

Interstate Commerce 
Commission, 

Joel E. Burns, 

Agent 

[FR Doc. 78-25653 FUed 9-11-78 8:45 am] 
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552b(eX3). 


CONTENTS 

• Item 

Civil Aeronautics Board.1, 2, 3, 4, 5 

Consumer Product Safety 

Commission. 6, 7 

Equal Employment 

Opportunity Commission. 8 

Federal Election Commission. 9 

Federal Energy Regulatory 

Commission. 10 

Federal Reserve System. ll 

International Trade 

Commission. f# 12 

National Transportation Safety 

Board. 13 

Nuclear Regulatory Commis¬ 
sion . 14 


[ 6320 - 01 ] 

1 

CIVIL AERONAUTICS BOARD. 

TIME AND DATE: September 7, 1978 
(This item will be discussed in closed 
session immediately following conclu¬ 
sion of the open session which begins 
at 10 a.m.) 

PLACE: Room 1011, 1825 Connecticut 
Avenue NW., Washington, D.C. 

SUBJECT: Recommended position for 
negotiations with Korea. 

STATUS: Closed. 

PERSON TO CONTACT: Phyllis T. 
Kaylor, the Secretary, 202-673-5068. 

SUPPLEMENTARY INFORMATION: 
Negotiations with Korea are scheduled 
to begin in Washington, September 18, 
1978. There is an interagency meeting 
to prepare for the U.S. position for 
these negotiations on Friday, Septem¬ 
ber 8, 1978. Accordingly, the following 
Board members have voted that 
agency business requires that the 
Board meet on this item on less than 7 
days' nQtice and that no earlier an¬ 
nouncement of the meeting was possi¬ 
ble; 

Chairman, Alfred E. Kahn 
Member. Richard J. O’Melia 
Meirtber. Elizabeth E. Bailey 

This memo contains possible strate¬ 
gy and positions to be taken by the 
United States in its negotiations with 
Korea. Public disclosures, particularly 
to foreign governments, of opinions, 
evaluations, and strategies relating to 
the issues could seriously compromise 
the ability of the U.S. Delegation to 
achieve an agreement which would be 
in the best interests of the United 


States. Accordingly, the following 
Members have voted that the meeting 
on this subject would Involve matters 
the premature disclosure of which 
would be likely to significantly frus¬ 
trate implementation of proposed 
agency action within the meaning of 
the exemption provided under 5 U.S.C. 
552b(c)(9)(B) and 14 CFR 410b.5(9)(B) 
and that the meeting on this item 
should be closed: 

Chairman. Alfred E. Kahn 
Member. Richard J. O’Melia 
Member. Elizabeth E. Bailey 

Persons Expected To Attend 

Board Members.—Chairman, Alfred E. 
Kahn; Member, Richard J. O’Melia; and 
Member. Elizabeth E. Bailey. 

Assistants to Board Members.—Mr. Mike 
Roach. Mr. Elias Rodriguez, and Mr. 
David M. Kirstein. 

Office of the Managing Director.—Mr. 

Dennis Rapp and Mr. John Hancock. 
Bureau of Pricing and Domestic Aviation.— 
Mr. Michael E. Levine, Ms. Barbara Clark, 
Mr. James L. Deegan, Mr. Herbert Aswall, 
Mr. Doug Leister, and Mr. John Kiser. 
Bureau of International Aviation.—Mr. 
Donald A. Farmer. Jr.. Mr. James Home- 
man. Mr. Ed Wilbur, Mr. Willard Demory, 
and Mr. Parlen McKenna. 

Office of Economic Analysis.—Mr. Robert 
Prank and Mr. Richard Klem. 

Bureau of Consumer Protection.—Ms. Pat 
Kennedy. 

Office of the General Counsel.—Mr. Philip 
J. Bakes, Jr. and Mr. Gary J. Edles. 

Office of the Secretary.—Mrs. PhyUis T. 

Kaylor and Ms. Deborah A. Lee. 
Reporter.—North American Reporting. 

General Counsel Certification 

I certify that this meeting may be 
closed to the public under 5 U.S.C. 
552b(c)(9)(B) and 14 CFR 
310b.5(9)(B). 

Philip Bakes, 
General Counsel 
[S-1824-78 Filed 9-8-78; 8:45 am] 
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CIVIL AERONAUTICS BOARD. 

Notice of deletion of item from the 
September 7,1978, agenda. 

TIME AND DATE: 10 a.m. # September 
7, 1978. 

PLACE: Room 1027. 1825 Connecticut 
Avenue NW., Washington, D.C. 20428. 


SUBJECT: 9. Docket 31496, Pied¬ 
mont's motion for hearing on Miami 
Entry Authority (Memo 8160, BPDA). 

STATUS: Open. 

PERSON TO CONTACT: 

Phyllis T. Kaylor, the Secretary, 
202-673-5068. 

SUPPLEMENTARY INFORMATION: 
The Bureau of Pricing and Domestic 
Aviation requests that Item 9 be de¬ 
leted from the meeting calendar of 
September 7. 1978. The deletion is 
made necessary by the staff's desire to 
take account of additional, related 
pleadings. Accordingly, the following 
Members have voted that agency busi¬ 
ness requires the deletion of Item 9 
and that no earlier announcement of 
this deletion was possible: 

Chairman. Alfred E. Kahn 
Member, Richard J. O’Melia 
Member. Elizabeth E. Bailey 

All amendments to previously an¬ 
nounced agendas are publicly posted 
at the Board’s offices, sent to the Fed¬ 
eral Register for publication, and 
mailed to parties to docketed cases af¬ 
fected by the change. We regret any 
inconvenience that may be caused by 
these changes or the delayed receipt 
of our notices. 

tS-1825-78 Filed 9-8-78; 8:45 am] 


[ 6320 - 01 ] 

3 

CIVIL AERONAUTICS BOARD. 

TIME AND DATE: 10 a.m., September 
11, 1978. 

PLACE: Room 1027, 1825 Connecticut 
Avenue NW.. Washington. D.C. 20428. 

SUBJECT: Touche Ross and Co. to 
make a presentation regarding the 
Joint Travel Agent/Airline Economic 
and Value Study. 

STATUS: Open. 

PERSON TO CONTACT: 

Phyllis T. Kaylor. the Secretary. 
202-673-5068. 

SUPPLEMENTARY INFORMATION: 
Due to a clerical error, this notice was 
not available 7 days in advance. So 
that the Board can meet to hear this 
presentation at the scheduled time, 
the following Members have voted 
that agency business requires that the 
Board meet on less than 7 days* notice 
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and that no earlier announcement of 
this meeting was possible: 

Chairman. Alfred E. Kahn 
Member. Richard J. OMelia 
Member. Elizabeth E. Bailey 

All amendments to previously an¬ 
nounced agendas are publicly posted 
at the Board’s offices, sent to the Fed¬ 
eral Register for publication, and 
mailed to parties to docketed cases af¬ 
fected by the change. We regret any 
inconvenience that may be caused by 
these changes or the delayed receipt 
of our notices. 

[S-1826-78 Filed 0-8-78; 8:45 am) 
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4 

CIVIL AERONAUTICS BOARD. 

TIME AND DATE: 2:30 p.m., Septem¬ 
ber 14, 1978. 

PLACE: Room 1027, 1825 Connecticut 
Avenue NW., Washington, D.C. 20428. 

SUBJECT: The Commonwealth of 
Puerto Rico to make a presentation re¬ 
garding its current tourism and indus¬ 
trial development activities, its rela¬ 
tionship with the United States, and 
the relationship of air transportation 
to the economy of the island. 

STATUS: Open. 

PERSON TO CONTACT: 

Phyllis T. Kaylor, the Secretary, 
202-673-5078. 

[S-1827-78 Filed 9-8-78; 8:45 am) 
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CIVIL AERONAUTICS BOARD. 

TIME AND DATE: 10 a.m., September 
13, 1978. 

PLACE: Room 1027, 1825 Connecticut 
Avenue NW., Washington, D.C. 20428. 

SUBJECT: 

1. Ratification of items adopted by nota¬ 
tion. 

2. Docket 33279, Application of Reeve 
Aleutian Airways. Inc., for an exemption to 
carry military passengers on scheduled 
flights pursuant to a contract with the Mili¬ 
tary Airlift Command (Memo 5333-E, 
BPDA). 

3. Docket 32867, Petition of Reeve Aleu¬ 
tian Airways, Inc., to establish increased 
final service mail rates (Memo 8169. BPDA). 

4. Docket 30332. LATA agreements propos¬ 
ing varying increases in North Atlantic 
cargo rates through September 30, 1979. to 
compensate for cost increases. Pan Ameri¬ 
can and TWA support the agreements in 
their entirety while Seaboard supports the 
increases with some exceptions. Both the 
Air Freight Forwarders Association and the 
Ad Hoc Committee for the Development of 
Air Freight oppose some of the structural 
aspects of the agreements (BPDA, BIA). 
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5. Docket 26291, Petition for immediate 
restoration of adequate air service for 
American Samoa. (Memo 7651-C, BPDA. 
OCCR, BIA, OGC). 

6. Dockets 29449. and 30132. Applications 
of Northwest for realignment and restric¬ 
tion removal (Memo 8171, BPDA). 

7. Docket 31447, Piedmont's application to 
amend its certificate for Route 87 to extend 
its system from the terminal points Greens¬ 
boro/High Point and Raleigh/Durham to 
the new terminal point Dallas/Ft. Worth. 
Piedmont moved for an expedited hearing 
and also suggested that we follow show 
cause procedures in this case (Memo 8159, 
8159-A, BPDA, OGC). 

8. Dockets 32770, 32719, 32721, 32753, 
32813. 32836. 32837. and 33003; Eastern's ap¬ 
plication for temporary suspension of serv¬ 
ice at Memphis. Tenn.; Southern’s applica¬ 
tion for removal of certificate restriction 
prohibiting nonstop service between Atlanta 
and Memphis and petition for order to show 
cause; Southern’s application for exemption 
to permit nonstop service between Atlanta 
and Memphis with two round trips; Bran- 
iff’s application for amendment of its certif¬ 
icate to permit service between Atlanta and 
Memphis on a permissive basis; Frontier’s 
application for amendment of its certificate 
to permit service between Atlanta and Mem¬ 
phis on a permissive basis; Piedmont’s appli¬ 
cation for removal of certificate restriction 
prohibiting nonstop service between Atlanta 
and Memphis and petition for order to show 
cause; Piedmont’s application for exemption 
to permit nonstop service between Atlanta 
and Memphis with two round trips; Texas 
International’s application for amendment 
of its certificate to permit service between 
Atlanta and Memphis (BPDA, AU. OGC). 

9. Docket 32260. TWA’s motion for expe¬ 
dited hearing on St. Louis/Kansas City-Los 
Angeles-Honolulu authority; Docket 32384, 
Northwest’s application for removal of Los 
Angeles/San Francisco/Honolulu long-haul 
restriction; Docket 32291, American’s appli¬ 
cation for Los Angeles/San Francisco-Hono- 
lulu athority with St. Louis long-haul re¬ 
quirement (Memo 8161, BPDA. ALJ. OGC). 

10. Amendment of the Off-Route Charter 
Rules (OGC. BPDA. BIA). * 

11. Docket 27631, Foremost International 
Tours v. Qantas Airways. Enforcement Pro¬ 
ceeding. Petitions for review of an initial de¬ 
cision holding that Qantas’ inclusive tour 
operation was not unlawful (Memo 8131, 
OGC). 

STATUS: Open. 

PERSON TO CONTACT: 

Phyllis T. Kaylor, the Secretary, 
202-673-5068. 

CS-1828-78 Filed 9-8-78; 8:45 am) 
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CONSUMER PRODUCT SAFETY 
COMMISSION. 

“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
September 8, 1978. 

PREVIOUSLY ANNOUNCED DATE 
AND TIME: September 13, 1978. 9:30 
a.m. 


CHANGES IN THE MEETING: 
Delete previous item 2: Briefing on 
Chronic Hazard Priorities. This item 
will be rescheduled at a future brief¬ 
ing. 

[S-1832-78 Filed 9-8-78; 11:16 am) 
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7 

CONSUMER PRODUCT SAFETY 
COMMISSION. 

“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
September 8, 1978. 

PREVIOUSLY-ANNOUNCED DATE 
AND TIME: September 14, 1978, 9:30 
a.m. 

CHANGES IN THE MEETING: 
Delete previous item 12: Possible Sub¬ 
stantial Product Hazard Enforcement 
Case. This item will be rescheduled at 
a future meeting. 

CS-1833-78 Filed 9-8-78; 11:16 am) 
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8 

EQUAL EMPLOYMENT OPPORTU¬ 
NITY COMMISSION. 

“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
S-1785-78 and S-1805-78. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 2:30 p.m. 
(eastern time), Friday, September 8, 
1978. 

CHANGE IN THE MEETING: The 
following item is added to the portion 
open to the public: 

EEOC Employment Goals. 

A majority of the entire membership 
of the Commission determined by re¬ 
corded vote that the business of the 
Commission required this change and 
that no earlier announcement was pos¬ 
sible. 

In favor of change—Eleanor Holmes 
Norton. Chair. Daniel E. Leach. Vice 
Chair, and Ethel Bent Walsh. Commis¬ 
sioner. 

Opposed.—None. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Marie D. Wilson, Executive Officer, 
Executive Secretariat, at 202-634- 
6748. 

This notice issued September 7, 

1978. 

[S-1830-78 Filed 9-8-78; 10:26 am) 
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9 

FEDERAL ELECTION COMMIS¬ 
SION. 

FEDERAL REGISTER NO. FR-S- 
1808. 

PREVIOUSLY ANNOUNCED DATE 
AND TIME: Thursday. September 14, 
1978, at 10 a.m. 

CHANGE IN MEETING: The follow¬ 
ing item has been added to the open 
portion of the meeting: 

Presidential Campaign Disclosure 
Form. 

PERSON TO CONTACT FOR IN¬ 
FORMATION: 

Mr. David Fiske, Press Officer, tele¬ 
phone 202-523-4065. 

Marjorie W. Emmons, 
Secretary to the Commission. 
[S-1834-78 Piled 9-8-78; 3:36 pm] 


[ 6740 - 02 ] 

10 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
To be published September 11, 1978. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 10 a.m., 
September 13, 1978. 

CHANGE IN THE MEETING: The 
following item has been added: 

Item No., Docket No., and Company 

P-4. E-9555, The Metropolitan Water Dis¬ 
trict of Southern California. 

Kenneth F. Plumb, 
Secretary. 

[S-1831-78 Piled 9-8-78; 10:26 am] 
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11 

FEDERAL RESERVE SYSTEM 
(BOARD OF GOVERNORS). 

TIME AND DATE: 10 a.m., Friday, 
September 15, 1978. 

PLACE: 20th Street and Constitution 
Avenue NW.. Washington, D.C. 20552. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments, pro¬ 
motions, assignments, reassignments, and 
salary actions) Involving individual Federal 
Reserve System employees. 

2. Any agenda items carried forward from 
a previously announced meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 


Mr. Joseph R. Coyne. Assistant to 
the Board, 202-452-3204. 

Dated: September 7,1978. 

Griffith Garwood. 
Deputy Secretary of the Board. 
[S-1829-78 Piled 9-8-78; 8:45 am] 


[ 7020 - 02 ] 

12 

UNITED STATES INTERNATIONAL 
TRADE COMMISSION. 

TIME AND DATE: 10 a.m., Thursday, 
September 19, 1978. 

PLACE: Room 117, 701 E Street NW.. 
Washington, D.C. 20436. 

STATUS: Parts of this meeting will be 
open to the public. The rest of the 
meeting will be closed to the public. 

MATTERS TO BE CONSIDERED: 
Portions open to the public. 

1. Agenda. 

2. Minutes. 

3. Ratifications. 

4. Petitions and complaints (if necessary). 

5. Pish from Canada (Inv. 303-TA-3)— 
Briefing and vote. 

6. Portland hydraulic cement from 
Canada (Inv. AA1921-184)—Briefing and 
vote. 

7. Quarterly report on East-West Trade (if 
not already approved by action jacket). 

8. Any items left over from previous 
agenda. 

Portions closed to the public: 

9. Status report on the MTN study. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kenneth R. Mason, Secretary, 202- 
523-0161. 

CS-1836—78 Piled 9-8-78; 3:52 pm] 
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13 

NATIONAL TRANSPORTATION 
SAFETY BOARD. 

“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 39924, September 7, 1978. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: Thursday. 
September 14, 1978, 9 a.m. [NM-78- 
33]. 

CHANGE IN MEETING: A majority 
of the Board has determined by re¬ 
corded vote that the business of the 
Board requires revising the agenda of 
this meeting and that no earlier an¬ 
nouncement was possible. The agenda 
as now revised is set forth below. 

STATUS: The first eight items on the 
agenda will be open to the public; the 


last item will be closed under Exemp¬ 
tion 10 of the Government in the Sun¬ 
shine Act. 

MATTERS TO BE CONSIDERED: 

1. Aircraft Accident Report— Southern Co. 
Services. Inc., beech-Hawker 125-600A, 
N40PL. McLean. Va.. April 28. 1977. 

2. Highway Accident Report— Cates Truck¬ 
ing. Inc., tractor-semi-trailer/multiple vehi¬ 
cle collision and override, 1-285, Atlanta. 
Ga., June 20,1977. 

3. Marine Accident Report—MV Chester A. 
Poling sinking near Cape Ann. Mass., Janu¬ 
ary 10, 1977. 

4. Letter to Lake Carriers’ Association re 
reconsideration of probable cause, SS 
Edmund Fitzgerald, November 10. 1975. 

5. Letter to Federal Railroad Administra¬ 
tion re their response to safety recommen¬ 
dation R-73-5. 

6. Closeout of safety recommendations A- 
78-4, R-74-33, R-77-18, R-75-32. and R-75- 
37. 

7. Closeout of safety recommendations H- 
77-9. H-77-43. and R-76-8. 

8. Discussion— Determination of probable 
cause. 

9. Opinion and Order— Petition of Jolls, 
Dkt. SM-1953; disposition of petitioner’s 
appeal. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Sharon Flemming. 202-472-6022. 
[S-1835-78 Piled 9-8-78; 3:52 pm] 
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14 

NUCLEAR REGULATORY COM¬ 
MISSION. 

Time and date: Friday, September 15, 
1978. 

Place: Commissioners’ Conference 
Room, 1717 H Street NW., Washing¬ 
ton. D.C. 

Status: Open and closed. 

Matters to be considered: 

Friday, September 15—9 A.M. 

1. Discussion of employee allegations 
(approximately 1 hour) (closed-Ex- 
emption 1). 

2. Briefing on licensing procedures 
for geologic repositories for high level 
waste (approximately 45 minutes) 
(public meeting). 

3. Affirmation items (approximately 
10 minutes) (public meeting). 

a. FOIA appeal of A. Kranish (post¬ 
poned from September 6, 1978). 

b. Amendments of parts 2 and 51. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Walter Magee 202-634-1410. 

Walter Magee, 
Office of the Secretary. 
September 8, 1978. 

IS-1837-78 Filed 9-11-78; 10:04 am] 
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[FR 4510-30] 

DEPARTMENT OF LABOR 

Employment ond Training Administration • 

[Field Memorandum 390-78) 

GUIDELINES FOR REVIEW OF PLANNED PER- 
FORMANCE IN COMPREHENSIVE MANPOW¬ 
ER PROGRAMS 

AGENCY: Employment and Training 
Administration. Labor. 

ACTION: Notice. 

SUMMARY: In order to provide a 
common framework of national and 
regional experience against which to 
compare performance goals and to 
identify potential problems with pro¬ 
gram design and delivery, the Depart¬ 
ment of Labor has developed guide¬ 
lines to review prime sponsors planned 
performance for fiscal year 1979 under 
Title I of the Comprehensive Employ¬ 
ment and Training Act (CETA) of 
1973. as amended. 

The entire text of Field Memoran¬ 
dum No. 390-78, which was issued on 
July 26, 1978, is published here to 
inform ail interested parties of the De¬ 
partment’s review procedures. 

For further information contact: 

Robert Colombo, Employment and 
Training Administration, U.S. De¬ 
partment of Labor, Patrick Henry 
Building, Room 5006, 601 D Street 
NW.. Washington, D.C. 20213, tele¬ 
phone, 202-376-6560. 

Field Memorandum No. 390-78—All 
Regional Administrators 

Lawrence W. Rogers, Administrator, 
Field Operations. 

CETA Title I Reviw Guidelines for 
Fiscal Year 1979 

1. Purpose. To transmit guidelines 
for the review of CETA title I annual 
plans for fiscal year 1979. 

2. References. FM 209-77: FM 347-77. 

3. Background. Grant review guide¬ 
lines were implemented for the first 
time to review fiscal year 1977 CETA 
title I grant applications. There was 
some criticism of this initial effort, 
mainly concerning the technical ade¬ 
quacy of the indicators themselves and 
the fact that participation in the de¬ 
velopment of the indicators was limit¬ 
ed. In response to this, a work group, 
consisting of one prime sponsor repre¬ 
sentative from each region and one 
representative from each regional 
office, w T as created to identify the best 
indicators to measure performance 
and to define methods of computation, 
given the constraints of the existing 
data system. The group produced a 
final document (FM 209-77) setting 
forth 13 performance indicators, 
grouped into four clusters and related 
interpretive factors. The cluster ap¬ 
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proach was used since CETA repre¬ 
sents a multiplicity of goals and objec¬ 
tives for which no single performance 
indicator can adequately measure the 
effectiveness of a local program. 

A subgroup consisting of three prime 
sponsor representatives, three regional 
office representatives, and two nation¬ 
al office representatives analyzed 
fiscal year 1976 data and develoed a 
mechanism to assist in the review of 
fiscal year 1978 annual plans. The re¬ 
sulting grant review guidelines include 
three of the original four clusters. The 
earnings cluster was incorporated into- 
the interpretive factors section of the 
grant review guidelines because there 
is no formal mechanism in the plan¬ 
ning process that considers planned 
earnings outcomes. (See FM 347-77.) 

4. Changes Proposed for fiscal year 
1979. In preparation for reviewing 
fiscal year 1979 grants, the work group 
again convened to propose grant 
review guidelines more appropriate for 
fiscal year 1979. The work group was 
generally satisfied with the fiscal year 
1978 process, but proposed the follow¬ 
ing refinements. 

a. Raise the “point of critical inspec¬ 
tion.” below which prime sponsors 
must explain low planned perform¬ 
ance, from the quartile to the third. 

b. Emphasize that prime sponsors 
must explain planned performance 
below their actual performance of the 
prior year. (Throughout this field 
memorandum, “prior year” or “previ¬ 
ous year” shall mean fiscal year 1977. 
The “current year” is fiscal year 1978, 
and fiscal year 1979 grants are those 
being reviewed.) 

c. Provide additional supporting data 
to aid prime sponsors with their plan¬ 
ning and to assist Federal representa¬ 
tives to understand explanations in 
terms of local conditions. 

d. Clarify and expand the concept of 
incremental improvement from that 
provided for the fiscal year 1978 
review. 

e. Publish the grant review guide¬ 
lines early enough so that they may be 
more useful in the planning process. 

5. Responsibilities. It will be the re¬ 
sponsibility of the Federal representa¬ 
tive to fill out the worksheets and de¬ 
termine when an explanation will be 
required from a prime sponsor. The 
prime sponsor will have the responsi¬ 
bility to provide explanations when re¬ 
quired. 

It was the specific intent of the work 
group that explanations should be 
based on clusters rather than individu¬ 
al indicators. That is, if only one or 
two indicators within a cluster fall 
into the area requiring explanation by 
a small amount, no explanation may 
be required, especially if the other in¬ 
dicators are well inside the two-thirds 
requiring no explanation. Only good 
judgment by the Federal representa¬ 


tive in determining which clusters 
need explanation can maintain flexi¬ 
bility and prevent needless redtape 
and delays. 

Throughout this memorandum the 
Federal representative is designated as 
the reviewer of the prime sponsor’s 
annual plan. However, some regions 
may prefer to use committees or other 
processes in the review. This is the 
prerogative of the RA, and although 
the term Federal Representative will 
be designated, it is not intended to 
limit the RAs in their choice of review 
staff. 

6. Objectives and mechanism of 
review guidelines. The primary objec¬ 
tive of such a tool is to provide a 
common framework against which 
prime sponsors and regional offices 
can compare fiscal year 1979 annual 
plans and performance goals to actual 
national and regional experience. 

Data for each indicator are dis¬ 
played by reference points of lowest 
and highest performance and low and 
high thirds on both a national and re¬ 
gional level. Planned performance in 
relationship to the regional low or 
high third will be emphasized in the 
plan review. Each indicator cluster will 
include a list of factors the presence or 
absence of which may affect perform¬ 
ance. Such a list is not intended to be 
all inclusive nor is it intended to sub¬ 
stitute for the knowledge of a Federal 
representative and prime sponsor staff 
about the appropriateness of a plan. 
The data are intended to provide a 
good starting point from which to 
identify potential problems with pro¬ 
gram design and delivery before they 
are reflected in poor performance. The 
review guidelines are not to be consfd- 
ered as performance standards, since 
there is no requirement that prime 
sponsors perform at any standardized 
level. The reference points of regional 
and national experience serve only as 
convenient benchmarks against which 
prime sponsors plans can be reviewed 
and analyzed, and to identify where 
further explanation would help the 
RA to understand local goals and 
where additional technical assistance 
may be needed. 

Some users may wish to understand 
the distribution of performance more 
precisely than thirds are able to show. 
For these users, optional scattergrams 
plotting each prime sponsor, by 
region, have been provided in attach¬ 
ment II. To aid in comparison, the 
scattergrams have been divided into 
the same thirds as shown on the 
guideline worksheets. 

7. Indicators. The indicators to be 
used as the basis for the review of 
fiscal year 1979 title I annual plans are 
those developed by the performance 
indicators work group and issued in 
FM 209-77, as revised by the work 
group for fiscal year 1979. However. 
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several indicators have been excluded 
from this exercise; these are in the 
earnings cluster, for which no infor¬ 
mation is generally available in the 
planning documents, and the expendi¬ 
ture rate in the fund utilization clus¬ 
ter, because it is the complement of 
the carryout rate included in these 
review guidelines. The following indi¬ 
cators have been included. 

a. Termination cluster. 

(1) Positive termination rate: 

Total positive terminations/total 

terminations times 100. 

(2) Entered employment rate, as 
percent of total terminations: 

Entered employment/total ter¬ 
minations times 100. 

(3) entered employment rate, as 
percent of positive terminations: 

Entered employment/total posi¬ 
tive terminations times 100. 

(4) Nondirect placement rate, as a 
percent of total terminations: 

Nondirect placements/total ter¬ 
minations times 100. 

(5) Nondirect placement rate, as a 
percent of entered employment: 

Nondirect placements/entered 
employment times 100. 

b. Cost cluster , where total accured 
expenditures refer to prime sponsor 
CETA funds. 

(1) Cost per positive termination: 

Total accrued expenditures/posi¬ 
tive terminations. 

(2) Cost per entered employment: 

Total accured expenditures/en¬ 
tered employment. 

(3) Cost per nondirect placement: 

Total accrued expenditures/Non- 

direct placements 

c. Fund Utilization Cluster 

(1) Carryout rate: 

Funds available—Accrued expenditures/ 
Funds available x 100 

(2) Administrative cost rate: 
Administrative expenditures/Total ac¬ 
crued expenditures x 100 

8. Description of data: 

a. Data base. Data covering fiscal 
year 1977 for 438 prime sponsors were 
used to compute the 10 indicators and 
to determine national and regional 
thirds against which the prime spon¬ 
sor’s planned performance will be com¬ 
pared. The data were obtained from 
the CETA program status summary 
(PSS), financial status report (FSR) 
and obligations contained in the grant 
signature sheet and modifications. 
Data from these documents are re¬ 
ceived in the national office through 
the regional automated system (RAS). 
The RAS data were, in turn, processed 
by statistical package for the social 
sciences (SPSS) which provided most 
of the computations. The data were 
taken from RAS as of mid-February 
1978. The data are not perfect; about 2 
percent of it is missing or incorrect. 
Cost data in these worksheets have 
been corrected from the draft version. 


To help identify any additional data 
errors, attachment Ill.b. provided the 
raw data, reported by prime sponsors, 
from which the indicators are calculat¬ 
ed. Please notify the national office 
immediately. Attention: TDCR, if any 
major data or computation errors are 
noted. 

b. Computation of thirds. The per¬ 
formance of each prime sponsor was 
computed for each of the 10 indica¬ 
tors. The results, expressed as a per¬ 
centage or dollar cost, were then ar¬ 
rayed in ascending order from the 
lowest computed value to the highest. 
This array was divided into three 
equal parts, each part containing the 
performance of 33 Vi percent of all 
prime sponsors. 

c. Interpretive factors. Data for in¬ 
terpretive factors preprinted on the in¬ 
terpretive factor worksheet (see at¬ 
tachment I) include selected client 
characteristics. pre-CETA and post- 
CETA median wages, percent of cumu¬ 
lative enrollment by activity, percent 
of accrued expenditures by activity 
and the local unemployment rate. 
Data, except for the local unemploy¬ 
ment rate, were obtained from the 
PSS for enrollment, the FSR for ac¬ 
crued expenditures and the quarterly 
summary of participant characteristics 
(QSPC) for characteristics and wage 
data. The unemployment rates were 
developed by BLS as the basis for 
fiscal year 1978 allocations. They rep¬ 
resent fiscal year 1977 annual averages 
and thus correspond to prime sponsor 
performance for the same period. 
Prime sponsor fiscal year 1979 plan 
data will be compared against the na¬ 
tional and regional totals from the 
RAS printout for fiscal year 1977 
dated December 23, 1977. For compari¬ 
son, the Federal representative should 
fill in the appropriate data in the in¬ 
terpretive factor worksheet for the 
prime sponsor under review to explain 
program performance. Two columns 
are provided for prime sponsors. In 
the first column the Federal repre¬ 
sentative will include planned fiscal 
year 1979 data, where available. If 
planning data for chacacteristics and 
wages can be extracted from the nar¬ 
rative or the significant segments por¬ 
tion of the PPS, it should be included. 
In the second prime sponsor column, 
the Federal representative should 
copy fiscal year 1977 performance 
data. Instructions for completing 
“sponsor” columns are in attachment 
I. 

9. Application of review guidelines. 
There are separate worksheets for 
each of the Indicator clusters and a 
worksheet for the interpretive factors 
to be utilized in annual plan reviews. 
See attachment I for an explanation 
of the four reference points (the high, 
the low, and the first and second 


thirds) and instructions for the use of 
the worksheets. 

In reviewing prime sponsor planning 
goals, the following procedures should 
apply: 

a. Computation of planning goals. 
The Federal representative should 
first compute the fiscal year 1979 per¬ 
formance goals for each of the indica¬ 
tors in the three performance clusters 
by substituting cumulative planning 
data through the fourth quarter from 
the PPS and BIS of the fiscal year 
1979 annual plan for the data ele¬ 
ments of the formulas in the work¬ 
sheets. The computed values should be 
placed in the “planned for fiscal year 
1979” column of the worksheets. 

b. Comparison to regional thirds. 
Planned performance in relation to 
the regional thirds will be emphasized 
in the review process for each indica¬ 
tor in the performance clusters to de¬ 
termine if local planning goals require 
an explanation. The national refer¬ 
ence points provide additional refer¬ 
ence points. Use of regional compara¬ 
tive data as the reference points 
against which prime sponsor plans are 
to be compared takes into account pro¬ 
grammatic. labor market, and other 
factors unique to a particular region, 
thereby insuring equitable treatment 
for as many prime sponsors as possi¬ 
ble. 

c. Planned performance requiring ex¬ 
planation. In general, planned per¬ 
formance that is (1) not less than the 
prior year’s performance, and (2) in 
the acceptable two-thirds need not be 
explained. Planned performance fall¬ 
ing above the region’s lowest third for 
the “termination cluster” and below 
the region’s highest third for the “cost 
cluster” and the carryout rate in the 
“fund utilization cluster” will not nor¬ 
mally need explanation. Higher posi¬ 
tive outcome rates and lowec costs for 
positive outcomes and carryout rates 
generally indicate desirable perform¬ 
ance and should not require explana¬ 
tion unless there are programmatic or 
other reasons for doing so. Because 
the carryout rate of the “fund utiliza¬ 
tion cluster” is high for many regions, 
the RA may require an explanation 
for planned carryout rates above some 
fixed level (to be determined by the 
RA) even though planned carryout 
may be below the highest third. What¬ 
ever point is selected must be realistic 
and achievable by the majority of 
prime sponsors (the national median 
for carryout rate was 20 percent). 

Any planned administrative rates 
that exceed the limits specified in the 
regulations (95.17(b)(8)) must be ex¬ 
plained to the complete satisfaction of 
the RA. 

RA’s may, in addition, request an ex¬ 
planation of planned performance in 
the two-thirds which normally re¬ 
quires no explanation when the re- 
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viewer believes the planning goals are 
unrealistic or serious programmatic 
problems are evident. This may in¬ 
clude planned performance which dif¬ 
fers substantially from previous per¬ 
formance without a significant change 
occurring in program operations, or 
planned performance which may not 
be achievable because of serious ad¬ 
ministrative, managerial or fiscal prob¬ 
lems. The RA may determine appro¬ 
priate situations and the amount of 
detail required for any explanation. 

Explanations must be as complete as 
possible. They should take into ac¬ 
count the absence or presence of labor 
market, programmatic and other local¬ 
ly relevant situations which may influ¬ 
ence performance. 

These factors will be discussed in 
item 10 of this FM. To the extent that 
an explanation relates to a local prob¬ 
lem (such as a management problem) 
under the control of the prime spon¬ 
sor, it should include a brief discussion 
of the steps being taken to correct the 
problem. (Note that an indicator in 
the low or high third may result from 
program mix or labor market condi¬ 
tions and may not reflect a “prob¬ 
lem.") 

d. Incremental improvement In 
evaluating plans for fiscal year 1979, 
an additional key element to be con¬ 
sidered is each sponsor’s previous per¬ 
formance. The concept of incremental 
improvement is critical to reviewing a 
sponsor’s plan. To determine the 
extent of improvement over previous 
performance, Federal representatives 
should compute (or copy from the lists 
provided) the sponsor’s actual achieve¬ 
ment for each of the indicators, using 
the fiscal year 1977 data. The results 
should be placed in the column headed 
"Actual fiscal year 1977" of the per¬ 
formance indicator worksheets. If 
planned performance continues to be 
in the third requiring explanation, but 
reasonable improvement over previous 
performance is planned, such improve* 
ment may serve as adequate explana¬ 
tion. The knowledge and judgment of 
the reviewer must play a large role in 
these situations, particularly where 
the prime sponsor has a history of 
achieving below plan. A prime sponsor, 
even though planning to perform in 
the two-thirds of all clusters requiring 
no explanation, should not plan lower 
performance than it achieved the 
prior year* without explaining why 
unless there has been a drastic change 
in local conditions. Although all spon¬ 
sors may be expected to improve their 
performance, reviewers must use judg¬ 
ment; improvement—like growth—has 
limits. 

e. Use of current data. The structure 
of the grant review guidelines has 
made no formal provision for using 
current, mid-year data, because mid¬ 
year data are not always comparable 


NOTICES 

to end-of-year data. However, if ques¬ 
tions arise concerning the need to ex¬ 
plain, or the adequacy of the explana¬ 
tion provided, the most recent data 
available should be taken into ac¬ 
count. Current data should be espe¬ 
cially helpful in helping to decide 
questions concerning incremental im¬ 
provement. 

10. Interpretive descriptions and in¬ 
terpretive factors. Each performance 
cluster worksheet (see attachment I to 
this FM) contains a preprinted list of 
programmatic and environmental fac¬ 
tors which may be of assistance in ex¬ 
plaining, or raising questions about 
prime sponsor planned performance. 
The list, located in the lower left side 
of each worksheet, is not intended to 
be all inclusive. The Federal represent¬ 
ative may be aware of other factors 
unique to the region or prime sponsor 
area that could explain planned per¬ 
formance. Among the influential fac¬ 
tors (whether or not listed) are those 
dealing with the prime sponsor’s pro¬ 
gram mix, enrollee characteristics, en- 
rollee pre-CETA and post-CETA 
wages.. and the local unemployment 
rate. 

These factors are all quantifiable 
and are designated as interpretive fac¬ 
tors. They are contained on a separate 
worksheet in Attachment I for conven¬ 
ience of comparing these factors and 
using them in combination to explain 
planned performance. Since these fac¬ 
tors, except for enrollee wages and the 
local unemployment rate, can be 
broken down by their proportion of 
the prime sponsor’s total program, 
each factor can be compared with 
other elements of the sponsor’s pro¬ 
gram and regional experience data. 

The interpretive factors worksheet 
will contain regional and national ex¬ 
perience data for fiscal year 1977 
which has been preprinted on the 
worksheets. Prime sponsor data to be 
compared within the program and 
with regional totals will be filled in by 
the Federal Representative in the 
blank columns (see Attachment I, sec¬ 
tion II. for additional instructions). 

Page 5 of Attachment I contains a 
short description of the use of each of 
the interpretive factor groups. The de¬ 
scription is limited but should help the 
Federal Representative to understand 
how the various interpretive factors 
may be used. The following examples 
provide the Federal Representative 
with a fuller range of implications 
that these factors may have on 
planned performance: 

a Enrollee Characteristics. The Fed¬ 
eral Representative should pay partic¬ 
ular attention to the types of partici¬ 
pants to be enrolled in the program 
and the possible correlations to the 
percent of expenditures, cumulative 
enrollments by program activity, 
planned performance goals, and pro¬ 


gram objectives. Prime sponsors may 
develop and operate programs de¬ 
signed to increase the employability of 
particular groups of enrollees, with 
placement in unsubsidized employ¬ 
ment not being a program objective. A 
prime sponsor proposing to serve a sig¬ 
nificant number of youth and full¬ 
time students may be expected to allo¬ 
cate a sizable portion of funds for 
work experience activities and have a 
sizable percentage of enrollments in 
work experience activities, accompa¬ 
nied by a relatively low planned "en¬ 
tered employment rate," a relatively 
high planned "cost per entered em¬ 
ployment," and a relatively high 
planned "positive termination rate." 
The Federal Representative should 
then compare planned performance 
goals for the affected indicators 
against regional comparative data for 
the interpretive factors. This compari¬ 
son should help to assess planned per¬ 
formance. 

Prime sponsors operating programs 
or activities stressing service to other 
"hard-to-place" groups, e.g., minor¬ 
ities, persons with limited English- 
speaking ability, older workers and 
handicapped, may reasonably be ex¬ 
pected to propose relatively low posi¬ 
tive termination rates through fre¬ 
quent tunover. low entered employ¬ 
ment rates, high costs per positive ter¬ 
mination and high costs per entered 
employment. 

b. Program Mix. Prime sponsors may 
plan to allocate a sizable portion of 
funds to classroom training and OJT. 
These are placement-related activities 
and planned performance should re¬ 
flect this, unless the classroom train¬ 
ing includes much remedial education. 
Planned goals for other indicators 
may be similarly affected by such a 
distribution of funds. The Federal 
Representative should review regional 
data for the affected indicators and 
the interpretive factors for possible 
explanation of the sponsor’s planned 
performance. 

The interpretive factors and other 
environmental and programmatic in¬ 
fluences must be used with care. Al¬ 
though there may be an established 
correlation (see page 5 of Attachment 
I) among some of these with the plan¬ 
ning goals, there are many nonmea- 
surable factors which can completely 
outweigh the correlations, many of 
which are weak. Initial multiple re¬ 
gression equations show that the 10 
best factors were "able to explain" an 
average of about 40 percent of the 
variation between prime sponsors for 
the performance indicators. This 
means that the majority (about 60 
percent) of the variation in prime 
sponsor performance is not predictable 
by the data available. It will be incum¬ 
bent on the Federal Representative, 
who is knowledgeable concerning the 
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environmental and programmatic as¬ 
pects of the prime sponsor, to make 
judgments as to the factors and the 
strength of the factors considered to 
be operating to determine if they are 
adequate to explain planned perform¬ 
ance. 

11. Additional Information. The na¬ 
tional office is currently preparing a 
statistical analysis of a variety of fac¬ 
tors affecting performance. The Per¬ 
formance Indicators Work Group rec¬ 
ommended that this study, with up¬ 
dates. be published quarterly. 

12. Training. 

a. Federal Staff. In order to insure a 
uniform understanding of how to 
apply the guidelines in your region, it 
is recommended that regional staff be 
trained as early as possible . Regional 
offices may request training from the 
national office. Arrangements will be 
made for national staff or members of 
the Performance Indicators Work 
Group to assist in training in the re¬ 
gions. 

Although the fiscal year 1979 grant 
narratives will be abbreviated because 
of uncertainty relating to CETA 
reauthorization, these review guide¬ 
lines were designed to aid in the 
review of the PPS and BIS. Since 
these forms are not expected to 
change during fiscal year 1979, it 
seems most reasonable to review pro¬ 
posed performance on a full year 
basis. RA’s. of course, must determine 
what level of detail is appropriate for 
their fiscal year 1979 grant reviews. 

13. Action Required. RA’s should dis¬ 
tribute this FM as soon as possible to 
regional staff, prime sponsors and any 
other person requiring this informa¬ 
tion. They should also inform prime 
sponsors and others that these guide¬ 
lines will be published in the Federal 
Register. 

14. Inquiries. Questions should be di¬ 
rected to John Weigant or Henry Ro- 
senbloom on 376-6580 or Nan Beckley 
on 376-6575. 

15. Attachments. 

I. Worksheets and Instructions 
(RA’s only). 

II. Performance Indicator Scatter- 
grams. 

III. Prime sponsor lists by region, of 
performance indicators based on fiscal 
year 1977 performance (RA’s are au¬ 
thorized to substitute RAS data where 
it is more current or convenient.) 
(RA’s only). 

Note. For presentation in the Federal 
Register, only Attachments I and II of this 
field memorandum will be reproduced. How¬ 
ever, performance data contained in Attach¬ 
ment III. which will not be reproduced, are 
also contained in the Performance Indicator 
Scattergrams of Attachment II, although 
prime sponsors are not identified. 


Worksheets 

I. Performance Cluster Worksheets. 
Separate worksheets have been devel¬ 
oped for each of the indicator clusters 
which include a list of interpretive en¬ 
vironmental and programmatic factors 
to be used in plan reviews. The follow¬ 
ing will describe the format of the 
cluster worksheets and general proce¬ 
dure for review. 

A. The upper part of each worksheet 
lists the component parts of the clus¬ 
ter, the computation formula, and a 
space for entering planned outcomes 
for the prime sponsor being reviewed. 
Next to the planned result insert the 
prime sponsor’s actual performance 
during the prior year. Comparative 
data, to be used as reference points in 
either percents or dollars, are pre¬ 
printed. The comparative data will be 
displayed for both national and for in- 
dividual regions. Four reference 
points are included: 

1. Lowest performance in the 
region/Nation (low). 

2. First third in the region/Nation 
(33 percent). 

3. Second third in the region/Nation 
(67 percent). 

4. Highest performance in the 
region/Nation (high). 

The low third refers to the point 
where 33 Vb percent of the prime spon¬ 
sors fall below in performance. 

The high third refers to the point in 
performance which 33 Va percent of the 
sponsors fall above. 

The middle third includers scores be¬ 
tween the 33 ^-percent value and the 
66%-percent value. 

B. The bottom left hand side of the 
worksheets contains a list of interpre¬ 
tive descriptions. These environmental 
and progammatic factors may influ¬ 
ence performance and may be used as 
a basis for explaining deviations of 
planning goals. The list is not all-in¬ 
clusive; Federal Representatives 
should be aware of other factors 
unique to the region of sponsor. In 
any event, is will be incumbent upon 
the Federal Representative (working 
with the prime sponsors) to document 
the absence or presence of influential 
factors. Important factors that can be 
helpful in explaining planned per¬ 
formance are those dealing with pro¬ 
gram mix, enrollee characteristics, 
pre-CETA and post-CETA wages and 
the local unemployment rate. These 
interpretive factors are listed on a sep¬ 
arate worksheet of the review guide¬ 
line package. This worksheet will be 
discussed in section II of this attach¬ 
ment. 

C. The bottom right hand side of the 
worksheets provides space for explana¬ 
tion of planned performance. Explana¬ 
tion is required as described in 9.c. of 
this FM. 

II. Interpretive Factors . An addition¬ 
al worksheet, assisting Federal Repre¬ 


sentatives in displaying performance 
in terms of various interpretive fac¬ 
tors, is contained in the worksheet 
package. These factors should be used 
in conjunction with the influential 
factors listed on the indicator cluster 
worksheets as a basis to explain prime 
sponsor performance. The interpretive 
factors include categories of program 
mix. selected enrollee characteristics, 
pre-CETA and post-CETA wages and 
local unemployment rates. Page 5 of 
this Attachment contains a short de¬ 
scription on the use of each section of 
the interpretive factors. 

The worksheet contains four col¬ 
umns of data. In the first column, the 
Federal Representative should insert 
the planned data for the grant year 
being reviewed, as available. In the 
second column, the Federal Repre¬ 
sentative should insert the prime 
sponsor’s performance for the previ¬ 
ous year. In the final two columns cor¬ 
responding regional and national data 
have been preprinted. The prime spon¬ 
sor data should be filled in as follows. 


a. prime sponsor planning data 

1. Program Mix—Percent of Expendi¬ 
tures by Program Activity. Obtain data 
from section F. of the BIS of the fiscal 
year 1979 annual plan. Cumulative 
fourth quarter expenditure data for 
each activity from F.2.A. through 
F.2.f. should be divided by cumulative 
fourth quarter total projected expend¬ 
itures by program. F.2. The result 
should be multiplied by 100 and placed 
in the “sponsor” column beside the ap¬ 
propriate activity. 

2. Program Mix—Pecent of Cumula¬ 
tive Enrollment by Program Activity. 
First determine combined cumulative 
fourth quarter enrollment by adding 
the cumulative (total) fourth quarter 
enrollment in each program activity 
listed in section II of the PPS except 
Classroom Training-Voc. Ed. (Voc. Ed. 
enrollment is excluded because the 
data are too variable to be a useful in¬ 
dicator, and are often reported under 
classroom training—prime sponsor.) 
Then divide the fourth quarter cumu¬ 
lative enrollment for each of the pro¬ 
gram activities by the combined cumu¬ 
lative enrollment. Multiply by 100 to 
give the percent and record in the ap¬ 
propriate space. Example: Percent en¬ 
rollment in classroom training equals: 


PPS: II.A (4th Q)(«) I 100 _ 

PPS (4th Q)U): II.A ♦ II.C ♦ II.0 ♦ II.B 

3. Enrollee Characteristics. Planned 
enrollment by age, sex, and race 
should be available in a table located 
in the grant narrative under the sec¬ 
tion “Population To Be Served” (Sec¬ 
tion III.B.A.l. of the “Forms Prepara- 
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Uon Handbook**). Corresponding per¬ 
centages should be recorded on the in¬ 
terpretive factors worksheet. Enroll¬ 
ment for the other characteristics is 
not routinely planned, so it is not nec¬ 
essary to insert planning data where 
none exists. However, if the prime 
sponsor happens to plan for Signifi¬ 
cant Segments of the Population that 
exactly correspond to any of the listed 
categories, the planning data may be 
inserted. Leave blank all categories for 
which there is no data; it will be as¬ 
sumed that last year’s performance 
will be repeated. Considerable judg¬ 
ment must be exercised by Federal 
Representatives in interpreting the 
impact of these factors and their 
changes over time. 

4. Median Wages, Unemployment 
Rates. As with planned enrollee char¬ 
acteristics. this data should be includ¬ 
ed only if there is documentation in 
the grant narrative that exactly corre¬ 
sponds. In the great majority of cases, 
these spaces should be left blank. 

B. Prime Sponsor Previous Perform- 
ance. Performance data as of fourth 
quarter fiscal year 1977 should be in¬ 
serted as appropriate. Federal Repre¬ 
sentatives may use two sources for the 
data: the prime sponsor’s Quarterly 
Reports, or the RAS reports which 
were generated from the original 
Quarterly Reports. 

1. Program Mix—Percentage of Ex¬ 
penditures by Program Activity. Use 
column B of the FSR for fourth quar¬ 
ter fiscal year 1977 to determine per¬ 
centages. For example, percent of ex¬ 
penditures for PSE equals: 


fSR 7.B.3 (Wages ♦ Frioto ♦ Other) X 100 

FSE 7.1.> 

2. Program Mix—Percentage of Cu¬ 
mulative Enrollment by Program Ac¬ 
tivity. Use section II of PSS using pro¬ 
cedures similar to those described in 
paragraph A.2. above. Do not include 
classroom training—vocational educa¬ 
tion in any calculations. 

3. Enrollee Characteristics. Compute 
percentages from the fiscal year 1977 
fourth quarter QSPC or RAS prin¬ 
touts. Use data for total participants 
(column B of the QSPC). 

4. Median Wages. Median wages 
have been estimated using standard 
methods for grouped data. (See a 
“Forms Preparation Handbook,** May 
1974.) Originally, all wage categories 
were included, but it was discovered 
that for some prime sponsors a major¬ 
ity of their placements had no previ¬ 
ous wage. This caused the pre-CETA 


median wage to be a zero and the re¬ 
sultant increase in median wage was 
unrealistically high. The problem was 
resolved by excluding those without 
previous wages from the computation. 
However, eliminating those without 
previous wages skew's actual perform¬ 
ance in the other direction. Recogniz¬ 
ing the merits of both positions, and 
that more complete data should be 
helpful in explaining performance, 
both computations have been made. 
Wherever the pre-CETA median wage 
would be zero, the percentage of par¬ 
ticipants with no previous wage is 
printed. 

The “official” pre-CETA median 
wage excludes those with no previous 
earnings and is the preferred interpre¬ 
tive factor to explain performance re¬ 
lated to wage increases, however, the 
other pre-CETA median wage may be 
included in explanations where it adds 
meaning. The “official** figure is con¬ 
tained on the prime sponsor lists 
under the column headed “Pre-CETA. 
w/o O’s.** It is followed by the figure 
including zero pre-CETA wages. Post- 
CETA median wages are not affected 
by either choice. 

5 .Unemployment Rates. Unemploy¬ 
ment rate data are drawn from BLS 
annual averages for 1977 that were 
used to allocate funds for FY *78. 
They are printed on the data sheets of 
prime sponsor data. The regional and 
national unemployment rates shown 
on the Interpretive Factors Work¬ 
sheets were aggregated from the 
prime sponsor data. The displayed 
rates should be compared with unem¬ 
ployment rates of recent periods 
noting trends that may assist in ex¬ 
plaining differences. 

Use of Interpretive Factors— 
General Observations 

1. Program Mix. The size of a youth 
work experience program explains 
more of the variation in placement 
rates and “costs per” than any other 
sinlge set of factors. Youth work expe¬ 
rience programs generally lower place¬ 
ment rates, raise positive termination 
rates, raise costs per placement, and 
lower costs per positive termination. A 
large youth work experience program 
is characterized by large percentages 
of fulltime students, youth age 18 and 
under, “other labor force.” and a high 
proportion of cumulative enrollment 
in the work experience program activi¬ 
ty. A relatively low cost per enroll¬ 
ment in work experience (cumulative) 
also suggests an in-school type pro¬ 
gram. (Note.— “Other labor force” 


participants may no longer correlate 
with a youth work experience program 
due to changes in instructions for in¬ 
tertitle transfers between title I and 
title III summer programs.) 

High proportions of classroom train¬ 
ing and OJT expenditures and enroll¬ 
ments often lead to higher nondirect 
placement rates and costs. High PSE 
and work experience expenditures and 
enrollments usually lead to low place¬ 
ment rates and high “costs per,” espe¬ 
cially if cost per enrollee is high, as in 
prevailing-wage work experience. Sig¬ 
nificant direct placement activity may 
be indicated by relatively high expend¬ 
itures for services to participants. 
Direct placements will also generally 
lower “costs per” and raise the posi¬ 
tive termination and entered employ¬ 
ment rates. 

2. Enrollee Characteristics. All en¬ 
rollee characteristics listed among the 
interpretive factor have, on the aver¬ 
age, lower entered employment rates 
than their counterparts. Prime spon¬ 
sors who serve relatively large propor¬ 
tions of these difficult-to-place groups 
can be expected to have lower rates 
and higher cost per. 

3. Median Wages. Higher post-CETA 
wages and increased wages from per- 
to post-CETA may provide evidence 
for an emphasis on higher quality., 
longer tern (more expensive) training 
in higher skilled jobs. Large increases 
which result from low pre-CETA 
wages may also indicate a high propor¬ 
tion of participants without prior work 
experience, or with limited or old work 
experience. 

4. Unemployment Rates. Local unem¬ 
ployment rates are negatively corrlat- 
ed with all of the placement rates and 
are positively correlated with the costs 
per placement. That is, prime sponsors 
with higher than average unemploy¬ 
ment rates can expect proportionately 
more costly programs with lower 
placement rates. 

Displaying Worksheets in the 
“Federal Register** 

For purposes of publication in the 
Federal Register, the complete set of 
worksheets for Region I, only, will be 
displayed. For the other regions (II 
through X), only the regional numeri¬ 
cal data will be provided. These data 
can be substituted for regional data In 
Region I worksheets for the appropri¬ 
ate performance indicator clusters and 
interpretive factors to obtain the 
worksheets for any other region. Na¬ 
tional data are the same for all regions 
and are contained in the worksheets 
for Region I. 
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PRIME SPONSOR 


FEDERAL REPRESENTATIVE 


INTERPRETIVE FACTORS 

A. Program Mix 

1. Percent of Expenditures 

Classroom Training 
On-the-Job Training 
Public Service Employment 
Work Experience 
Services to Participants 
Other Activities 

2. Percent of Cumulative Enrollments 

Classroom—Prime Sponsor 
On-the-Job Training 
Public Service Employment 
Work Experience 

*-• • 

B. Enrollee Characteristics 


Prime Sponsor Data** 

Planned, Actual, 

FY 1979 FY 1977 


1002 


1002 


1002 


1002 


FY 1977 Averages 

Region I National 


33.4 


10.4 


3.5 


39.2 


11.1 


1002 


35.0 

11.7 

4.9 

48.5 

1002 


35". 7 


11.2 


6.0 


36.8 


9.4 


0.7 


1002 


34.9 

14.4 

2.6 

48.1 

1002 


1. Females 

2. Youth: 18 and under 

19 - 21 

3. Education: 8 and under 

9-11 

4. Income: AFDC 

Other Welfare 

Economically Disadvantaged 

5. Ethnic: Black 

6. Spanish American 

7. Handicapped 

8. Full-time Student 

9. Offender 

10. Other Labor Force 

C. Median Wage 


44.1 

30.2 

20.8 

13.3 

42.0 

22.2 

28.1 

85.1 
19.0 
10.0 

6.6 

20.8 

8.8 

25.1 


48.5 

30.6 
21.1 
10.0 
39.8 
16.1 
10.4 
78.3 

34.7 

13.7 
4.4 

24.6 
6.7 

20.7 


1 , 

2 . 

3. 

4. 

5. 


Post-CETA $_ 

Pre-CETA (excluding no previous wage) $_ 

Increase (Decrease) T 


Pre-CETA (including no previous wage) 
Increase (Decrease) from Post-CETA 


D. Unemployment Rate 

* Optional Data—Insert as available 

** To be filled in by Federal Representative 


$ 3.29 

$ 2.78 


.51 


5_2.52 


2 * 


.77 


9.112 


3.10 

2.73 


.37 


$ 2.51 


.59 


7.792 
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REGION VII - PERFORMANCE INDICATOR CLUSTERS AND INTERPRETIVE FACTORS DISPLAYING REGIONAL DATA 




NOTICES 


40665 


-< 'O 

▼ mo 


l 

m2 

?.s * 

C (3 


— • • U N — 

* *- <J C CU u 

U H V 
H > •*- O > 

§ 4 b u 

O « V U 

1 w a « u 

• K 0/ < 

M UW y' 

• JS *•« •-* U 

> 4> 

NlbOwL- 

-< C 3 O * ^ 

u o a. a vs o 


.H 


1 


o £ 


> to a 
M 

' v id 

J3 U 

3 O 
•. 3 


"3 

e 

< i 


u x 
m -• 


3 8 


e 

w 

*T> 


ao o •• 
— c 
o 


■as i s •: 

U. o — «; T5 CO u 


^ 45 

31 

U. X 


- • -J 
*-» T> 

— I c 


c c^ - * y 5 

jC ■ c — w x: 

* CL n 3 b- fci e 

UMSInOO n 


' 4 n » o 


<5 U3 


u 

c V 

•m f» 

1 3 


Ss 

<-> UJ 

i u 
u T 
•» « 
O u 
Ob. *. 


8 

§ £ 


5 .2 


i 


« 

Q 

w> 

tu 

2 

I 

6 





a = 

Is 

a 

5 2 

U 

3=0 

a i 
Sac 

3 a J 

3 - ao 

IS* 


* w 
— c 

" * 

1» 2 

3 5 

?i 

r - 

n 9 

12 

£ 


o 

> 


< 

mt 

IAJ 

o 


































































































40666 


NOTICES 


< 

< 


j 

< 


c 

a 

x 

c 

2 

£ 

in 


o 

=- 

u 

< 


u- 

> 

? 

U 

cs 

& 

cs 

CJ 

E- 

































K‘ 

o 

ro 

O 

o 

C 

r- 

*-< 

g * 

v£ 

r- 

O 

N 

§ » 

<r 

T 

CM 

- 

O 

T 

'■n 

u-i 

o 

CO 

rn 



00 

3 


n 

CO 

r* 

-r 


-o 

m 

•'M 

*r 

vC 

rn 

o 

O 

c 

CM 

C 

-J 

in 

^ r* 

CM 

—1 

(N 

00 

r* 

r"t 

11 

CO 

85 

r*» 

o 

CM 

o 

<r» 

o 

17 

m 

CM 



CM 



VT' 




cm 

CM 




















«/> 

</> 


</> 

</> 





O CL 
60 —■ 

60 C CL U 

c •* e — 

—* C [O l» w 

C -4 <U Li ® 

«J 0) O <3 •** 

« U O C O- U 

u H V •* 


u v U U3 O 

« n •*< i* 

« 4-» —• jc > v 

«9 I JO U ij £ 


> •- 
I u u 
i v a> 

» CO CL 


u o 


-a l. 
3 O 
0* IX 


■— 1 «c 

I CM 

00 < 
I I 


~4 U —* 


lj o m3 w 

O UJ CQ 5 0) 

& V 

a. E 


JZ «C 0) -J 


c c ^ 
r 5 c ^ 
u a m 3 
to to x u. 


u C 


io no o 


5< 

W H 
U CO 
I u 
u | 
<6 0) 


>■ 

< 

Q 


Q 

2 

< 


C/J 

X 

U 


C /3 

D 


U 

cc 

o 

< 

u 

Q 

2 


k 

u 

2 


O 


X 

w 


I 


2 

o 













































































































mjjmMANTK J NPTCATOR Cl^USTKRS INTEKPRFTIVE FACTORS 

lUVlPARATIVE llATA 

-r-:- A. Program Mix 

_ Region ix, portent -“- 


NOTICES 


40667 


< 

< 


< 

5 

c 

u 

a 


\C 

r*» 

7* 

LL 

£ 

cr 

fN 

•H 

II 

d 

r> 



rl 



d 


I* ~ 


r*» T> 

3 d 


i 

*• ^ 

?.2 f 

•-< c UJ 


e * I_ 

* u * — 
m u o a a. w 

*- H — 41 — 

H » — 0 > 

•• l< ** 'H 
If O V V u 

8 ?" 8-55 

»- V u UJ u 

* *: -* u 

« w — m > v 

* t £i u L JZ 

— e © o c u 
<J <5 ft. 3 w O 


o o 

a *• — 

W C ■ 




1 


4> 

u u o 

a. h — 

i > • 


? •?«/> a. 
i w 

W 41 U UJ 


4 

e 

9 


— «■ 

4) «J 

3 i 

. S 8fl. 

o 


I <* .. 

. — c 
o 


• 

o 

u 

o 


w — 


, w V —. v TJ 00 W 

:° w « | i 2 


& .2 


— X 

3 S 


i 


_ u m 

JZ * '* 41 -J 

• U U "O 

I e u 

c U ^ i 4 

41 C — JZ 
Q. m 3 **- »J 

(/) X U. O O 


^ ^ ^ o 


SS 

• o 

•-» I 

• • 

© »- 


tf 

UJ 

o 


« - 

. 3 
• — 

• £ 

> V 


5 £ 


I- r» 


m m 

. § 

m ~ 

44 

“ ! 

n 


1- 


- 3 
a «•» 


* -< 
3 £ 

n 


a s 
s H 


- 

ll 

j; 

•9 .3 


I! 


• £ 

w 

— M 

a c 
5 * 


3 "E 

F 




M 

; s 

. a 

8 : 

•— « 

> o 

v &. 

u 

* 8 

g 3 


1 

I? 


8 £ 

»% « 
W 

«S 

• — 

j e 

II 


x "J 

S U 

— tf 


2 2 

X 
s 

i 

:* 

w 

3 a 

= 3 

i* a 

a 

12 


O' 

« 


< 

o 

Ml 

D 

t- 

I 

fc 

6 

z 


o 

> 


o 

Ml 

m. 

—4 

< 


































































































PERFORMANCE I NDICATO R CLUSTERS INTERPRETIVE FACTORS 


40668 


NOTICES 


< 

E-> 

< 

Q 

O 

< 

2 

c 


CJ 

c; 









o 

Cs» 

X 

O' 



X 

to 

d' 

to 

NJC 


GO 

ml 

v> 

</> 

</> 

& 



«l 


tc C O- 
C e 
•«* C U3 

c 


v (9 ■-* 


CTW C . m o 
Ol K 4» < 
U <y U U3 <J 

» £••< U 

» — .* > V 

a \ jz u u jz 

-* c o o u t-> 

U O B. 3 wo 


o o 

Cl 00*- 
Ifl C CL 
•H B 
v c u: 

S v 

•w « J) o 

I- W O C 

a. h u 

I > •-< 

I JO U U 

E o « v 

O -> C/i CL 
O I X 

L II O U 
w c ^ 
m lj ^ .y 

a i .c u 
C 3 o 
000.3 


OO <MJ 4» C CJ • 
O JZ o «Q 
Ui U y rJ 


i T3 tO 


< a ai jo 
c. E it <o 

.. jz ic a* -J 

o « y u t3 
•HM.j | c U 

d c *o -• v <u 

jr rj d vm ^ 

u Cl 33 3 in LJ 

U M = lL o o 


i <0 N 00 O' o 


00 

IQ 

5 


2* 
W H 
o w 
I u 

*J I 
V) D 





c 

« “5 
«j = 


s a 
c u 
>s cc 


5 . £ 

w c c 


C. U 06 
£ «> 

LJ ® 

a - 4 
ts © — 
d u j— 
— 0C * 
3 * 

C U 

s. c 


c. a 

a 

3 9 


Cl 

oc 


>- 

< 

o 

</» 

UJ 

►- 

I 

N. 

K 

6 

z 


o 

> 


< 

Of 

UJ 

a 











































































































Attachement II To FM No. 390-78 

SCATTERGRAMS OF KEY PERFORMANCE 

Indicators 

Scattergrams prepared by the SPSS 
computer program have been included 
so that users can graphically see the 
variation in the indicators. Regions 
are plotted on the vertical axis with 
one line for each region. The value for 
the performance indicator is shown on 
the horizontal axis. The national dis¬ 
tribution is plotted on two lines at the 
bottom of the graph, repeating the re¬ 
gional plots above it. Each asterisk^) 
indicates a single occurrence. Multiple 
occurrences are shown by a one-digit 
number from 2 to 8. Nine or more oc¬ 
curences are shown by a “9’'. 

How to Read Scattergrams. Scatter¬ 
grams can be used in several diffent 
ways. The easiest is simple inspection 
to see how the data are distributed. 


NOTICES 

and what are the low's, the highs, and 
the median. To aid in visual under¬ 
standing, the data hve been divided 
into low, middle, and high thirds. Such 
a division also makes it easier to see 
differences between regions. 

Some users will what to know the 
exact value of a particular occurrence 
or plotted point. To determine the 
value of any particuar occurrence for 
an indicator, place a ruler vertically so 
that it intersects the point (a digit or 
“•”) and read the value from the scale 
at the top or bottom of the page. The 
top and bottom scales are the same, al¬ 
though different reference values are 
printed. Use whichever reference value 
is most convenient. The region to 
which the point belongs can be read 
from either side scale. Once the value 
has been determined, it is then possi¬ 
ble to search the lists of prime spon¬ 


40669 

sors to see which one is represented by 
the particular plotted point.* 

This process can be reversed. To find 
which point on the scattergram repre¬ 
sents a given prime sponsor first find 
the value of the desired indicator for 
that prime sponsor from the prime 
sponsor lists (Attachment III). 1 Then 
locate that value on the top and 
bottom scales of the scattergram for 
the desired indicator. A ruler place 
through the value located on the top 
and bottom scales should intersect the 
prime sponsor's plotted point for his 
region. 


‘Attachment III of this field memoran¬ 
dum, containing a listing of performance by 
prime sponsor, is not being provided for the 
Federal Register. Therefore, it will not be 
possible to identify the performance of spe¬ 
cific prime sponsors by using the scatter¬ 
grams. 
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NOTICES 


The data from which the scatter- 
gram were plotted were derived from 
the Regional Automated System 
(RAS) during mid-February 1978. 
Since then, it is possible that some 
missing data have been added and 
some incorrect data have been updat¬ 
ed. In any case, please review the data 
to insure that our data and computa¬ 
tions agree with your data and compu¬ 
tations and advise the national office 
(Attn: TDCR) of any needed correc¬ 
tions. 

Signed at Washington, D.C., this 
31st day of August 1978. 

Robert J. McConnon. 

Deputy Assistant Secretary for 
Employment and Training Ad - 
ministration. 

(FR Doc. 78-25282 Filed 9-11-78; 8:45 am] 
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[3128-01] 

Title 10—Energy 

CHAPTER II—FEDERAL ENERGY 
ADMINISTRATION 1 

PART 212—MANDATORY 
PETROLEUM PRICE REGULATIONS 


Adjustments to Lower and Upper Tier 
Crude Oil Price Ceilings To Reflect 
Impact of Inflation 

AGENCY: Economic Regulatory Ad¬ 
ministration. Energy. 

ACTION: Final rule. 

SUMMARY: The Economic Regula¬ 
tory Administration (ERA), of the De¬ 
partment of Energy (DOE), by this 
action issues Crude Oil Price Schedule 
No. 12. effective September 1. 1978. for 
the months of September. October, 
and November 1978. The Schedule 
provides monthly crude oil price in¬ 
creases to take into account the 
impact of inflation, as permitted 
under the Emergency Petroleum Allo¬ 
cation Act of 1973, as amended (EPAA, 
Pub. L. 93-159). 

Beginning In September 1978. infla¬ 
tion adjustments will be applied to the 
projected August 1978 lower tier and 
upper tier prices (approximately $5.50 
per barrel and $12.29 per barrel re¬ 
spectively). resulting in lower tier and 
upper tier prices for the months of 
September. October, and November 
1978 of approximately $5.55, $5.60. 
and $5.65 per barrel (lower tier) and 
$12.39. $12.50. and $12.61 (upper tier), 
respectively. 

EFFECTIVE DATE: September 1. 
1978: 

FOR FURTHER INFORMATION 
CONTACT: 

William L. Webb (Office of Public 
Information), Economic Regulatory 
Administration, 2000 M Street NW., 
Room B110. Washington, D.C. 20461. 
202-634-2170. 

Charles P. Little (Crude Oil Pricing 
Branch), Economic Regulatory Ad¬ 
ministration. 2000 M Street NW., 
Room 6128. Washington, D.C. 20461, 
202-254-6296. 

Alan Hechtkopf (Office of General 
Counsel). Department of Energy, 
12th and Pennsylvania Avenue NW., 
Room 5140, Washington, D.C. 20461, 
202-566-9565. 

SUPPLEMENTARY INFORMATION: 

A. Introduction. 

B. Crude Oil Price Schedule No. 12. 


‘Editorial Note: Chapter II will be re¬ 
named at a future date to reflect that it 
contains regulations administered by the 
Economic Regulatory Administration of the 
Department of Energy. 


RULES AND REGULATIONS 

A. Introduction. 

Under the EPAA, Congress provided 
flexibility to control first sale prices of 
domestic crude oil as long as the na¬ 
tional weighted average first sale price 
(“actual composite price”) did not 
exceed $7.66 per barrel (“statutory 
composite price”) for all domestic 
crude oil produced and sold in Febru¬ 
ary 1976. Beginning in March 1976, 
the EPAA authorized increases in the 
statutory composite price to reflect 
the effects of inflation and to provide 
production incentives. Under present 
authority, the statutory composite 
price is adjusted upward at a rate not 
to exceed 10 percent annually. 

With the issuance of Crude Oil Price 
Schedule No. 9 (42 FR 62125, Dec. 9, 
1977), the ERA undertook to continue 
the policy, announced by the Presi¬ 
dent in the National Energy Plan 
(NEP) and implemented by the Feder¬ 
al Energy Administration (FEA) in 
Crude Oil Price Schedule No. 8 (42 FR 
45284, Sept. 9. 1977), to adjust both 
lower tier and upper tier ceiling prices 
to reflect only the rate of inflation as 
measured by the GNP deflator. Refer¬ 
ence should be made to the Notice 
which accompanied Crude Oil Price 
Schedule No. 8 for a description of 
prior actions taken by FEA to achieve 
compliance with the composite price 
constraints of the EPAA and for a dis¬ 
cussion of the domestic crude oil pric¬ 
ing policy set forth in the NEP. 

B. Crude Oil Price Schedule No. 12. 

This price schedule continues the 

policy as described in the Notice which 
accompanied Crude Oil Price Schedule 
No. 8. Accordingly, under Crude Oil 
Price Schedule No. 12, effective Sep¬ 
tember 1, 1978, the August 1978 lower 
tier ceiling price (the May 15. 1973 
posted price plus $1.81 per barrel, re¬ 
sulting in an average first sale price of 
approximately $5.50 per barrel), and 
the August 1978 upper tier price (the 
September 30, 1975 posted price less 
$0.38, resulting in an average first sale 
price of approximately $12.29 per 
barrel), are adjusted for inflation for 
September. October, and November 
1978, based on the first revision of the 
GNP deflator published on August 21, 
1978, which reflects an annual rate of 
inflation of 10.7 percent. (Although 
ceiling prices are being increased for 
the months of September, October, 
and November at an effective annual 
rate of 10.7 percent, we have deter¬ 
mined that these monthly increases 
are not in excess of those permitted 
under the EPAA, because these in¬ 
creases will not in any of these months 
result in an actual composite price in 
excess of the statutory composite 
price.) 

1. Lower tier ceiling prices . 

Adjustments to ceiling prices for 
lower tier crude oil and the approxi¬ 
mate average first sale prices pursuant 


to those ceiling prices in September. 
October, and November 1978, are de¬ 
termined pursuant to the following 
methodology: 

A. ERA has computed a monthly adjust¬ 
ment factor of 0.00851 which when applied 
over a 12-month period yields an effective 
annual rate of adjustment of 10.7 percent. 

B. September adjustment equals ($5.50) 
(0.00851) per barrel equals $0,046 per barrel 
rounded to $0.05 per barrel. 

C. October adjustment equals ($5.50 plus 
0.05) (0.00851) per barrel equals $0,047 per 
barrel rounded to $0.05 per barrel. 

D. November adjustment equals ($5.50 
plus 0.05 plus 0.05) (0.00851) per barrel 
equals $0,048 per barrel rounded to $0.05 
per barrel. 

Based upon the monthly adjust¬ 
ments computed above, average lower 
tier ceiling prices for the months of 
September, October, and November 
1978 are computed as follows: 

September equals $5.50 plus $0.05 equals 
$5.55. 

October equals $5.55 plus $0.05 equals 
$5.60. 

November equals $5.60 plus $0.05 equals 
$5.65. 

Using an average highest posted 
field price on May 15, 1973 of $3.69 per 
barrel and the monthly adjustments 
as computed above, lower tier prices 
for the next 3 months have been de¬ 
termined as follows: 


Month Ceiling price Price • 


September. May 15. 1973 highest $5.55 

posted field price plus 
$1 86 . 

October™__May 15. 1973 highest 5.60 

posted field price plus 
$1.91. 

November.. May 15. 1973 highest 5.65 

posted field price plus 
$1.96. 


'Estimated average first sale price. 

2. Upper tier ceiling prices. 

Adjustments to ceiling prices for 
upper tier crude oil and the approxi¬ 
mate average first sale prices pursuant 
to those ceiling prices in September. 
October, and November 1978 are de¬ 
termined pursuant to the following 
methodology: 

A Adjustment factor (explained above) 
equals 0.00851. 

B. September adjustment equals ($12.29) 
(0.00851) per barrel equals $0,104 per barrel 
rounded to $0.10 per barrel. 

C. October adjustment equals ($12.29 plus 
0.10) (0.00851) per barrel equals $0,105 per 
barrel rounded to $0.11 per barrel. 

D. November adjustment equals ($12.29 
plus 0.10 plus 0.11) (0.00851) per barrel 
equals $0,106 per barrel rounded to $0.11 
per barrel. 

Based upon the monthly adjust¬ 
ments computed above, average upper 
tier ceiling prices for the months of 
September, October, and November 
1978 are computed as follows: 
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September equals $12.29 plus $0.10 equals 
$12.39. 

October equals $12.39 plus $0.11 equals 
$12.50. 

November equals $12.50 plus $0.11 equals 
$12.61. 

Using an average highest posted 
field price on September 30, 1975, of 
$12.67 per barrel and the monthly ad¬ 
justments as computed above, upper 
tier prices for the next 3 months have 
been determined as follows: 


Month 

Ceiling price 

Price' 

September 

..... September 30.1975 
highest posted field 
price less $0.28. 

$12.39 

October ....._.... 

_September 30. 1975 

highest posted field 
price less $0.17. 

12.50 

November 

..... September 30, 1975 
highest posted Held 
price less $0.06. 

12.61 


1 Estimated average first sale price. 


On or before December 1, 1978, the 
ERA will issue Crude Oil Price Sched¬ 
ule No. 13, setting forth lower tier and 
upper tier ceiling prices for the 
months of December 1978 and Janu¬ 
ary and February 1979. 

The following table summarizes first 
sale price data for the months Febru¬ 
ary 1976 through November 1978. 


* 
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RULES AND REGULATIONS 


Estimated Estimated 

Average Actual Average 
Lower Tier Lower Upper Tier 



Ceiling 

Tier 

Ceiling 

Month Price 

Pr ice 

Pr ice __ 

1976 

Feb $5.04 

$5.05 

Sll.35 


Mar 

5.07 

5.07 

11.42 


Apr 

5.10 

5.07 

11.49 


May 

5.14 

5.13 

11.56 


June 

5.17 

5.15 

11.62 


July 

5.17 

5.19 

11.62 


Aug 

5.17 

5.18 

11.62 


Sept 

5.17 

5.17 

11.62 


Oct 

5.17 

5.15 

11.62 


NOV 

5.17 

5.17 

11.62 


Dec 

5.17 

5.17 

11.62 

1977 

Jan 

5.17 

5.17 

11.62 


Feb 

5.17 

5.18 

11.62 


Mar 

5.17 

- 5.15 

10.97 


Apr 

5.17 

5.15 

10.97 


May 

5.17 

5.18 

10.97 


June 

5.17 

5.16 

10.97 


July 

5.17 

5.16 

10.97 


Aug 

5.17 

5.18 

10.97 


Sept 

5.20 

5.20 

11.23 


Oct 

5.23 

5.23 

11.49 


Nov 

5.26 

5.24 

11.75 


Dec 

5.28 

5.25 

11.80 

1978 

Jan 

5.30 

5.26 

11.85 


Feb 

5.32 

5.29 

11.90 


Mar 

5.35 

5. 34 

11.96 


Apr 

5.38 

5.35 2/ 
5.38f; 
5 . 4 b— 

12.02 


May 

5.41 

12.08 


June -j ,5.44 
July- 5.47 

12.15 

12.22 



Aug 2^ 

,5.50 


12.29 


Sept? 7 
°ctf 
Nov — 

5.55 

5.60 

0 

12.39 

12.50 


5.65 


12.61 


Actual Cumulative 


Upper 

Statutory 

Actual 

Excess 

Tier 

Price!/ 

Composite 
Price_ 

Composite 
Pricel' 

Receipts 
(Mi 1 lions 

$11.48 

- $7.66 

$7.87 

$49 

11.39 

7.72 

7.79 

67 

11.52 

7.78 

7.86 

• 86 

11.55 

7.84 

7.89 

97 

11.60 

7.86 

7.99 

123 

11.69 

7.93 

8.04 

152 

11.62 

7.98 

8.03 

164 

11.65 

8.04 

8.19 

198' 

11.62 

8.11 

8.23 

228 

11.62 

8.17 

8.40 

282 

11.64 

8.24 

8.40 

322 

11.44 

8.30 

8.28 

316 

11. 39 

8.37 

8.33 

308 

11.03 

8.44 

8.19 

246 

10.97 

8.50 

8.14 

161 

10.98 

8.57 

8.23 

76 

10.92 

8.64 

8.17 

-36 

10.99 

8.71 

8.21 

-159 

10.93 

8.7b 

8.25 

-295 

11.21 

8.85 

8.26 

-446 

11. 42 

8.92 

8.36 

-595 

11.63 

8.99 

8.35 

-761 

11.76 

9.06 

8.40 

-937 

11.78 

9.13 

6.34 

-1,137 

11.81 

9.21 

6.48 

-1,306 

11.87 

9.28 

8.41 

-1,536 

11.94-w 

11.984/ 

12.08- 

9.35 

8.44 

-1,772 

9.43 

8.43 

-2,040 

9.50 

8.68 

-2,252 


9.58 

9.66 

9.73 

9.81 

9.89 


1,/Beginning with the month of September 1976, includes prices for stripper 
well crude oil production at values imputed in accordance with sec. 121 of 
the ECPA. Effects of ANS crude oil production, which commenced June 20, 
1977, are included. 

2/Preliminary 

3/ Projected on the basis of Crude Oil Price Schedule Nos. 11 and 12. 
4/Does not include effects of Alaska North Slope crude oil Production. 
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(Emergency Petroleum Allocation Act of 
1973. Pub. L. 93-159. as amended. Pub. L. 

93- 511, Pub. L. 94-99. Pub. L. 94-133. Pub. L. 

94- 163. and Pub. L. 94-385; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
as amended. Pub. L. 94-385; Energy Policy 
and Conservation Act, Pub. L. 94-163, as 
amended. Pub. L. 94-385; E.O. 11790, 39 FR 
23185; Department of Energy Organization 
Act, Pub. L. 95-91; E.O. 12009. 42 FR 46267.) 

In consideration of the foregoing. 
Part 212 of Chapter II of Title 10 of 
the Code of Federal Regulations is 
amended as set forth below, effective 
September 1, 1978. 

Issued in Washington, D.C., Septem¬ 
ber 1,1978. 

David J. Bardin, 
Administrator, Economic 
Regulatory Administration. 

Section 212.77 is amended in the Ap¬ 
pendix to add Schedule No. 12 of 
Monthly Price Adjustments, as fol¬ 
lows: 

§ 212.77 Adjustments to ceiling prices, 

• • • • » 

Appendix.— Schedule No. 12 of Monthly 
Price Adjustments , Effective Sept 1,1978 



Lower tier. 

Upper tier. 


May 15. 1973. 

8ept. 30. 1975, 

Month 

posted 

posted 


price ’ (plus) 

price * (less) 

1976: 



February... 

- 1.36 

1.32 

March. 

. 1.38 

1.25 

April_ 

1.41 

1.18 

May. .. 

- 1.45 

1.11 

June. 

1.48 

1.06 

July. 

- 1.48 

1.05 

August. 


1.05 

September. 

-- 1.48 

1.05 

October. 


1.05 

November., 

- 1.48 

1.05 

December.. 

- 1.48 

105 

1977: 



Januav. 

. 1.48 

1.26 

February... 

- 1.48 

1.26 

March _ 

--- 1.48 

1.70 

April. 

. 1.48 

1 70 

May_ 

1.48 

1.70 

June. 

. 1.48 

1.70 

July.... 

- 1.48 

1.70 

August... 

- 1.48 

1.70 



Lower Her. 

Upper Her. 


May 15. 1973. 

Sept 30. 1975. 

Month 

posted 

posted 


price '(plus) 

price ••(less) 


September_ 

October. 

November_ 

December ... w 
1978: 
January 
February —. 

March- 

April__ 

May. 

June 

July- 

August.. 

September..... 

October.. 

November. 


1.51 

1.54 

1.57 

1.59 

1.61 

1.63 

1.66 

1.69 

1.72 

1.75 

1.78 

1.81 

1.86 

1.91 

1.96 


1.44 

1.18 

.92 

.87 

.82 

.77 

.71 

.65 

.59 

.52 

.45 

.38 

.28 

.17 

.06 


tember 1, 1978 pursuant to 10 CFR 
212.77. It restates without change the 
lower and upper tier price ceilings ap¬ 
plicable to crude oil produced and sold 
in the months of February 1976 
through August 1978. as determined 
under 10 CFR 212.73. 212.74, and 
212.77. Both lower tier and upper tier 
ceiling prices, which were increased 
under Schedule No. 11 effective June 
1, 1978, are further increased as indi¬ 
cated in this schedule, effective Sep¬ 
tember 1, 1978. 

This schedule is effective only 
through November 30, 1978. Price ceil¬ 
ings for subsequent months will be 
provided by Schedule No. 13, to be 
issued on or about December 1, 1978. 
This schedule may, however, be super¬ 
seded prior to December 1, 1978, by 
early issuance of Schedule No. 13 to 
reflect further ceiling price adjust¬ 
ments based on presently unanticipat¬ 
ed trends in actual composite price' 
levels. 

CFR Doc. 78-25344 Filed 9-11-78; 8:45 am] 
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[8010-01] 

Title 17—Commodity and Securities 
Exchanges 

CHAPTER II—SECURITIES AND 
EXCHANGE COMMISSION 

(Release Nos. 33-5966: 34-15108: 35-20688: 

IC-10382: AS-253] 

\ 

PART 210—FORM AND CONTENT OF 
FINANCIAL STATEMENTS, SECURI¬ 
TIES ACT OF 1933, SECURITIES EX¬ 
CHANGE ACT OF 1934, PUBLIC 
UTILITY HOLDING COMPANY ACT 
OF 1935, INVESTMENT COMPANY 
ACT OF 1940, AND ENERGY 
POLICY AND CONSERVATION ACT 
OF 1975 

Adoption of Requirements for Finan¬ 
cial Accounting and Reporting 
Practices for Oil and Gas Producing 
Activities 

AGENCY: Securities and Exchange 
Commission. 

ACTION: Final rules. 

SUMMARY: The Commission has 
reached the following conclusions re¬ 
garding oil and gas accounting: (1) 
Traditional accounting methods fail to 
provide sufficient information on fi¬ 
nancial position and operating results 
of oil and gas producers; (2) informa¬ 
tion supplemental to primary financial 
statements is required to permit as¬ 
sessment of the financial position and 
operating results of a company and to 
permit comparison of companies en¬ 
gaged in oil and gas producing activi¬ 
ties; (3) development of an accounting 
method based on a valuation of proved 
oil and gas reserves would provide sig¬ 
nificant useful information, and steps 
should be taken to develop such a 
method; and (4) in these circum¬ 
stances. requiring either successful ef¬ 
forts or full cost as a uniform method 
of accounting is unwarranted. Accord¬ 
ingly. the Commission is adopting 
rules that require disclosure in finan¬ 
cial statements of supplemental finan¬ 
cial and operating data (including in¬ 
formation on future net revenues from 
production of proved oil and gas re¬ 
serves) that apply regardless of the ac¬ 
counting method followed. The rules 
also specify the form of successful ef¬ 
forts method of accounting that oil 
and gas producers may follow. Alter¬ 
natively. oil and gas producers may 
follow the full cost method, pursuant 
to rules that the Commission is pro¬ 
posing separately for public comment. 
Two other releases contain related 
proposals that would <1) conform the 
Commission’s existing oil and gas dis¬ 
closure requirements to the new finan¬ 


RULES AND REGULATIONS 

cial statement rules and (2) require a 
supplemental earnings summary based 
on a valuation of proved oil and gas re¬ 
serves. The rules published in this re¬ 
lease apply in filings with the Commis¬ 
sion pursuant to the Federal securities 
laws and in the preparation of ac¬ 
counts by persons engaged, in whole 
or in part, in the production of crude 
oil or natural gas in the United States 
for purposes of filing with the Depart¬ 
ment of Energy reports of energy in¬ 
formation that are subject to the re¬ 
quirements of the Energy Policy and 
Conservation Act of 1975. 

EFFECTIVE DATE: The rules pub¬ 
lished in this release shall be effective 
initially for full fiscal years ending 
after December 25. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard C. Adkerson or James L. 
Russell 202-755-0222. Office of the 
Chief Accountant. Securities and Ex¬ 
change Commission. 500 North Cap¬ 
itol Street, Washington. D.C. 20549. 

SUPPLEMENTARY INFORMATION: 

I. Summary of Conclusions 

The Commission has concluded that 
significant improvements in the com¬ 
munication of financial position and 
operating results of oil and gas pro¬ 
ducers can be achieved through (1) 
adopting requirements for disclosure 
of specified historical information re¬ 
lating to oil and and gas producing ac¬ 
tivities; (2) adopting requirements for 
disclosure of information relating to 
future net revenues from estimated 
production of proved oil and gas re¬ 
serves; and (3) developing a method of 
accounting that provides for recogni¬ 
tion in financial statements of proved 
oil and gas reserves as assets and 
changes in proved oil and gas reserves 
in earnings. 

DEVELOPMENT OF A NEW METHOD OF 
ACCOUNTING 

The Commission has determined 
that development of new financial ac¬ 
counting measurement standards will 
be necessary to achieve meaningful re¬ 
porting of earnings and financial posi¬ 
tion for oil and gas producing compa¬ 
nies. Financial statements should seek 
to provide decisionmakers with infor¬ 
mation that is both relevant and reli¬ 
able. The Commission assessed the 
various alternative methods of ac¬ 
counting considered during its pro¬ 
ceeding on accounting for oil and gas 
producing activities on this basis. 

The Commission has concluded that 
significant improvement in the mea¬ 
surement of assets and earnings in the 
primary financial statements of oil 
and gas producing companies can be 
achieved only through the develop¬ 


ment and implementation of an ac¬ 
counting method that reflects: 

(1) Proved oil and gas reserves as assets in 
the balance sheet; 

(2) Additions to proved reserves and 
changes In valuations of proved reserves in 
the income statement; and 

(3) All costs associated with finding and 
developing additions to proved oil and gas 
reserves, together with all costs determined 
to be nonproductive during the current 
period, in the income statement. 

The Commission is calling the ac¬ 
counting method to be developed on 
this basis ’‘reserve recognition ac¬ 
counting” or “RRA.” 

The feasibility of developing RRA. 
however, is not assured at the present 
time because of the inherent impreci¬ 
sion of estimates of proved oil and gas 
reserves and the need to establish 
standards for valuations of these re¬ 
serves in order to achieve an accept¬ 
able degree of reliability. Nevertheless, 
the Commission has concluded that ef¬ 
forts should be directed toward the de¬ 
velopment and implementation of 
RRA so that the goal of obtaining reh 
evant and reliable financial statements 
of oil and gas producers can be real¬ 
ized. a goal that appears attainable on 
the basis of information now available 
to the Commission, notwithstanding 
the admittedly difficult problems to be 
resolved. 

Accordingly, the Commission is initi¬ 
ating a series of steps seeking the de¬ 
velopment of RRA. Actions will be 
taken to gain experience with the 
public reporting of valuations of 
proved oil and gas reserves so that im¬ 
plementation problems can be identi¬ 
fied and addressed on a timely basis. 
The approach will also allow flexibil¬ 
ity for the Commission to revise its di¬ 
rection should circumstances indicate 
that revisions are necessary. The ini¬ 
tial step in attempting to develop RRA 
is the adoption of a requirement for 
the disclosure in financial statements 
of the present value of future net reve¬ 
nue from the estimated production of 
proved oil and gas reserves, beginning 
in filings with the Commission that in¬ 
clude fiscal years ending after Decem¬ 
ber 25, 1979, as previously proposed in 
Release Nos. 33-5878 dated October 
26. 1977 (42 FR 57651) and 33-5916 
dated March 17, 1978 (43 FR 12334). 
(However, in Release No. 33-5967, pub¬ 
lished concurrently, the Commission 
proposes that these data be disclosed 
outside financial statements for years 
ending after December 25. 1978.) The 
required data are to be compiled using 
a prescribed jnethodology. Ue.. devel¬ 
oping future net revenue information 
on the basis of present economic con¬ 
ditions and using a specified discount 
rate. Registrants will be permitted to 
disclose additional data on other bases 
to supplement the required data. 
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Concurrently, the Commission is 
publishing for comment proposed 
rules that require the presentation of 
a supplemental earnings summary re¬ 
lating to oil and gas producing activi¬ 
ties prepared on the basis of RRA, be¬ 
ginning with filings with the Commis¬ 
sion covering fiscal years ending after 
December 25, 1979 (see Release No. 33- 
5969, Aug. 31, 1978). The information 
generated and the experience gained 
in developing and disclosing valuation 
information on proved oil and gas re¬ 
serves, resulting from the disclosure 
requirements described in this release 
and from the presentation of the sup¬ 
plemental RRA earnings summary, 
will provide the basis for the Commis¬ 
sion to decide w hether and, if so when 
RRA should be proposed as the re¬ 
quired accounting method for the 
preparation of primary financial state¬ 
ments of oil and gas producing compa¬ 
nies. 

The Commission presently antici¬ 
pates that this process of assessing the 
feasibility of RRA will continue for at 
least 3 years and could extend further. 
During the period that RRA is being 
developed and its feasibility assessed, 
the Commission has concluded that 
the disclosures of financial and operat¬ 
ing data required by the rules pub¬ 
lished in this release will enable inves¬ 
tors and government policymakers (a) 
to gain an understanding of the finan¬ 
cial position and operating results of a 
company and (b) to compare the fi¬ 
nancial position and operating results 
of different companies. In view of its 
efforts to develop RRA, the Commis¬ 
sion has concluded, as discussed in sec¬ 
tion V, “Traditional Oil and Gas Ac- 
counting Methods.” that the benefits 
of requiring that all companies adopt 
one of the methods of accounting 
presently used in the petroleum indus¬ 
try do not justify the costs and confu¬ 
sion that would be attendant to such a 
requirement. 

The traditional methods of account¬ 
ing are inherently limited because of 
their failure to provide timely recogni¬ 
tion of oil and gas reserves in assets 
and earnings reported in the financial 
statements. This limitation so severely 
affects the ability of primary histori¬ 
cal cost financial statements to com¬ 
municate relevant information on the 
assets and earning activities of oil and 
gas producers that requiring uniform¬ 
ity of accounting methods in this in¬ 
stance would not enhance significantly 
the ability of investors or government 
policymakers to gain an understanding 
of the operations of individual compa¬ 
nies or to compare the operations of 
different companies. Meaningful anal¬ 
yses would focus almost exclusively on 
the supplemental data to be disclosed 
pursuant to the rules published in this 
release, even if uniform accounting 
methods were required. 


RULES AND REGULATIONS 

The Commission, therefore, has de¬ 
termined that during this interim 
period companies may follow either 
the successful efforts method of ac¬ 
counting. as defined by Statement of 
Financial Accounting Standards No. 
19, “Financial Accounting and Report¬ 
ing by Oil and Gas Producing Compa¬ 
nies” (“FAS 19”), published in Decem¬ 
ber 1977 by the Financial Accounting 
Standards Board (“FASB”), or a pre¬ 
scribed form of the full cost method. 
The Commission is publishing in this 
release rules relating to the applica¬ 
tion of successful efforts accounting, 
which conform to the provisions of 
FAS 19. and is publishing in Release 
No. 33-5968 (Aug. 31, 1978) proposed 
rules that would govern the applica¬ 
tion of the full cost method for compa¬ 
nies electing to follow that method. 
The rules specifying the application of 
the successful efforts and the full cost 
methods will become effective for full 
fiscal years ending after December 25, 
1979. 1 

DISCLOSURE RULES 

The Commission has concluded that 
data supplemental to financial state¬ 
ments are necessary for an adequate 
understanding of operating results and 
financial position, regardless of the 
method of accounting used to prepare 
and present financial statements of oil 
and gas producers. Thus, the Commis¬ 
sion has adopted rules that require 
disclosure of the information summa¬ 
rized below: 

(a) Quantities and annual changes in 
quantities of proved oil and gas reserves; 

(b) Costs Incurred In exploration, develop¬ 
ment, and production activities; 

(c) Capitalized casts relating to oil and gas 
producing activities; 

(d) Historical information on cash flow 
and value of transfers from producing oU 
and gas; * * 

(e) Cash flow and value of transfers (“net 
revenue”) from estimated future production 
of proved oil and gas reserves, calculated on 
the basis of current economic conditions; 
and 

(f) Present value of net revenue from esti¬ 
mated future production of proved oil and 
gas reserves using a ten percent discount 
rate.* 


‘The Commission had proposed that its fi¬ 
nancial statement rules become effective for 
fiscal years beginning after June 15, 1978. 
The rules adopted by the Commission in 
this release, however, become effective for 
fiscal years ending after Dec. 25, 1979. Thus, 
a company with a calendar fiscal year is re¬ 
quired to adhere to these rules initially in 
its year-end 1979 financial statements. 

*The term “value of transfers from pro¬ 
ducing oil and gas” refers to production sold 
or transferred to other operations (such as 
refining, transportation, chemical plants, or 
gas processing operations) of the producers. 
Such transfers are to be valued at estimated 
market prices. See newly adopted §210.3- 
18(k)(4). 

a In addition. Item 2 of Regulation S-K 
(§229.20) requires the disclosure of statist!- 
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Although some of this information 
is prescribed by FAS 19. and certain of 
the information has been required 
under previous disclosure rules of the 
Commission, the disclosure require¬ 
ments adopted by the Commission in 
this proceeding extend beyond prior 
requirements. 

II. Background 

The Commissions determinations 
published in this release, and the 
lengthy and extensive proceeding 
upon which they are based, are unique 
in many respects. They reflect the re¬ 
quirements of the Energy Policy and 
Conservation Act of 1975, 89 Stat 871 
(“EPCA”), which directs the Commis¬ 
sion to assure the development and ob¬ 
servance of accounting practices to be 
followed in the preparation of ac¬ 
counts by oil and gas producers, as 
well as characteristics peculiar to the 
oil and gas industry. 

Diversity in financial accounting 
practices of oil and gas producers has 
been a matter of controversy for many 
years. 4 Two primary accounting meth¬ 
ods (along with variations of each) 
have been followed by oil and gas pro¬ 
ducers for public financial reporting: 
The successful efforts method, which 
is characterized by capitalizing only 
the costs directly related to productive 
properties; and the full cost method, 
under which all costs incurred in find¬ 
ing and developing oil and gas reserves 
within broad cost centers are capital¬ 
ized. 

Reflecting the interest of Congress 
in obtaining meaningful and reliable 
energy information, EPCA directs the 
Commision to assure the development 
and observance of accounting practices 
to be followed by oil and gas producers 
in the preparation of accounts as the 
basis for reports to be required by the 
Department of Energy (“DOE”) in de¬ 
veloping a reliable energy data base. 
EPCA further provides that, under 
certain circumstances, the Commission 
may rely on the accounting determina¬ 
tions of the FASB. the private sector 
organization to which the Commission 
looks for the initiative in establishing 
financial accounting standards, in lieu 
of promulgating rules on oil and gas 
accounting practices. In 1975, the 
FASB undertook to establish financial 
accounting and reporting standards 
for oil and gas producing activities. 

EPCA required that such practices 
be developed by December 22, 1977, 


cal data on oil and gas properties, including 
information on acreage owned, drilling ac¬ 
tivities. and production activities. See Re¬ 
lease 33-5967, published concurrently, that 
proposes to revise the existing disclosures 
relating to oil and gas properties. 

♦The history of past efforts by the Com¬ 
mission. the accounting profession, and the 
Industry to address this issue is discussed in 
Release No. 33-5877 (42 FR 57661), Oct. 26, 
1977. 
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but the Commission was authorized to 
extend this deadline to afford the op¬ 
portunity for interested persons to 
submit written comment on whether 
the Commission should recognize or 
rely on accounting practices estab¬ 
lished by the FASB. In recognition of 
this deadline, the Commission pub¬ 
lished for public comment proposed 
rules relating to financial accounting 
measurement standards in Release No. 
33-5861 dated August 31. 1977 (42 FR 
44972). and related disclosure stand¬ 
ards in Release No. 33-5877 dated Oc¬ 
tober 26. 1977 (42 FR 57661). The pro¬ 
posed rules, so as not to confuse or 
conflict with the then ongoing FASB 
project, reflected in substance the Ex¬ 
posure Draft of a Proposed Statement 
of Financial Accounting Standards, 
“Financial Accounting and Reporting 
by Oil and Gas Producing Compa¬ 
nies/' published by the FASB in July 
1977. This Exposure Draft proposed a 
form of the successful efforts methods 
of accounting as the uniform method 
for all enterprises engaged in oil and 
gas producing activities. 

On December 5. 1977, the FASB 
issued FAS 19. effective initially for 
fiscal years beginning after December 
15, 1978. The provisions of FAS 19 are 
essentially the same as those con¬ 
tained in the Exposure Draft. The 
Commission, in Release No. 33-5892 
dated December 22. 1977 (43 FR 877), 
requested public comment on whether 
it should rely on the determinations of 
the FASB or adopt other rules to es¬ 
tablish oil and gas accounting prac¬ 
tices pursuant to the Federal securi¬ 
ties laws and to EPCA. As authorized 
by EPCA. the Commission extended 
the deadline for the development of 
these accounting practices. Previously, 
in response to a large number of re¬ 
quests, the Commission had indicated 
its intention to conduct a public hear¬ 
ing in connection with its review to de¬ 
termine the appropriate accounting 
and disclosure standards for oil and 
gas producers. 

The Commission's proceeding was 
marked by intense Interest and exten¬ 
sive participation by advocates of par¬ 
ticular points of view relating to oil 
and gas accounting standards. The 
Commission has received a large 
number of written submissions, includ¬ 
ing many comprehensive analyses of 
issues, under consideration. It has also 
included in its public file (No. S7-715) 
for this proceeding the public record 
developed by the FASB during its pro¬ 
ceeding leading to FAS 19, the public 
record submitted by DOE in connec¬ 
tion with its inquiry into this matter, 
and the public files of previous pro¬ 
ceedings on oil and gas accounting of 
the Commission. Hhe Accounting Prin- 


J See Release Nos. 33-5343 (38 FR 1747), 
Dec 18. 1972. and 33-5427 (38 FR 28948). 
Oct. 4. 1973. 
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ciples Board (“APB") of the American 
Institute of Certified Public Accoun¬ 
tants. and the Federal Power Commis¬ 
sion. Members of the Commission and 
its staff heard testimony from 97 wit¬ 
nesses. compiling over 2,700 pages of 
transcript, during 12 days of the 
public hearing, which was conducted 
both in Washington, D.C. and Hous¬ 
ton, Tex. Included among those par¬ 
ticipating in the proceeding were man¬ 
agers of oil and gas producing compa¬ 
nies, academics, research consultants, 
representatives of the investment com¬ 
munity. public accountants, and the 
FASB. 

EPCA requires that the Commission 
consult with DOE, the Federal Energy 
Regulatory Commission, and the Gen¬ 
eral Accounting Office (“GAO") with 
respect to accounting practices to be 
developed. Pursuant to this directive, 
an “EPCA Consultation Group" was 
formed w T hich met periodically from 
1976 through early 1978. Both DOE. 
after independently soliciting written 
comment and conducting a 2-day hear¬ 
ing. and GAO subsequently submitted 
formal comments in connection with 
the Commission’s rulemaking proceed¬ 
ing. 

The Commission's determinations in 
this matter, as described in this re¬ 
lease, reflect its independent conclu¬ 
sions that resulted from this extensive 
deliberative process. They represent, 
in the Commission’s view, the most ef¬ 
fective and appropriate means of pro¬ 
viding information for informed in¬ 
vestment decisions relating to the oil 
and gas producing industry and for in¬ 
formed decisions by Government poli¬ 
cymakers. Thus, these determinations 
are in keeping with the goals and re¬ 
quirements of both the Federal securi¬ 
ties law’s and the applicable Federal 
energy laws. 

The Commission has long been con¬ 
cerned about the diversity of account¬ 
ing practices in the petroleum indus¬ 
try and the availability of relevant fi¬ 
nancial information to investors in se¬ 
curities of companies engaged in oil 
and gas producing activities. The pri¬ 
mary impetus for initially undertaking 
this proceeding, however, was the 
mandate of EPCA that the Commis¬ 
sion, for purposes of establishing a re¬ 
liable energy data base, assure the de¬ 
velopment of accounting practices to 
be followed by oil and gas producers. 
The statutory requirements of EPCA 
distinguish this proceeding from the 
usual role of the Commission in the 
process of establishing financial ac¬ 
counting standards. 

The Federal securities laws autho¬ 
rize the Commission to prescribe ac¬ 
counting practices to be applied in the 
preparation and presentation of finan¬ 
cial statements and other financial 
data to be included in filings with the 
Commission pursuant to such laws. In 


1938, the Commission, in accounting 
series release (“ASR") No. 4 (11 FR 
10913), stated its administrative policy 
with respect to financial statements 
included in these filings. ASR No. 4 
provides that the Commission pre¬ 
sumes that financial statements pre¬ 
pared in accordance with accounting 
principles for which there is no sub¬ 
stantial authoritative support are mis¬ 
leading, notwithstanding disclosure of 
those principles. If there is a differ¬ 
ence of view between a registrant and 
the Commission, the Commission will 
accept disclosure in lieu of a change in 
the financial statements only if there 
is substantial authoritative support for 
the proposed accounting principle and 
the Commission has not expressed a 
contrary view in an official release. 
Thus, rather than exercise its exten¬ 
sive authority to adopt specific ac¬ 
counting principles and methods, the 
Commission elected in large part to 
accept, in the first instance, principles 
already having substantial precedent- 
accounting principles that are general¬ 
ly accepted in the private sector. 

The FASB was created in 1973 as 
the first independent, full-time body 
designated by the accounting profes¬ 
sion to formulate and issue financial 
accounting and reporting standards. 
Previously, accounting principles were 
established by standard-setting bodies 
within the American Institute of Cer¬ 
tified Public Accountants. On Decem¬ 
ber 20. 1973, the Commission pub¬ 
lished ASR No. 150 (39 FR 1260), in 
which it reaffirmed its policy of rely¬ 
ing, in the first instance, on the pri¬ 
vate sector for the establishment of 
accounting principles and recognized 
the then newiy established FASB as 
the entity designated by the private 
sector to have that responsibility. 
That release states in part: 

For purposes of this policy, principles, 
standards and practices promulgated by the 
FASB in its statements and interpretations 
will be considered by the Commission as 
having substantial authoritative support, 
and those contrary to such FASB promulga¬ 
tions will be considered to have no such sup¬ 
port (footnotes omitted). 

The Commission’s policy recognizes 
that the FASB operates to establish 
accounting standards, but it does not 
involve a delegation of the Commis¬ 
sion’s substantive rulemaking authori¬ 
ty to the FASB. While the Commis¬ 
sion recognizes that, in general, it is 
most desirable for the private sector 
rather than the Government to devel¬ 
op accounting standards, the Commis¬ 
sion retains the final authority under 
the Federal securities laws to promul¬ 
gate rules, Including financial account¬ 
ing standards, that govern the prepa¬ 
ration and presentation of financial 
statements issued by publicly owned 
companies, regardless of the FASB’s 
determinations. 
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The provisions of EPCA, as dis¬ 
cussed in section VI of this release. 
“Reporting to the Department of 
Energy.” altered the Commission’s tra¬ 
ditional relationship with the FASB. 
In contrast to the discretionary au¬ 
thority to prescribe financial account¬ 
ing practices vested in the Commission 
by the Federal securities laws. EPCA 
requires that the Commission assure 
the development and observance of ac¬ 
counting practices for the oil and gas 
producing industry. The inseparable 
nature of the issues involving oil and 
gas accounting practices in terms of 
reporting to DOE and to investors re¬ 
sulted in the Commission’s Determina¬ 
tion that it should proceed to adopt 
rules under the Federal securities laws 
as well as under EPCA. 

Although EPCA permits the Com¬ 
mission to rely, under certain circum¬ 
stances. on accounting practices devel¬ 
oped by the FASB, the Commission 
can do so (1) only if it is assured that 
the accounting practices would be ob¬ 
served by oil and gas producers to the 
same extent as would result if the 
Commission had prescribed rules and 
(2) after the Commission had provided 
an opportunity for public comment on 
the FASB’s conclusions. Thus, under 
EPCA the Commission was required to 
conduct a review of FAS 19 that is 
unique with respect to the Commis¬ 
sion’s traditional role in the process of 
establishing financial accounting 
standards. 

Several commentators in this pro¬ 
ceeding took a position that the ques¬ 
tion of whether the Commission 
should support the conclusions of the 
FASB on oil and gas accounting ought 
to be governed by the Commission’s 
assessment of the adequacy of the 
process followed by the FASB, i.e.. the 
Commission should seek to satisfy 
itself that the FASB was exposed to 
all relevant background information 
and evidence and, in reaching its con¬ 
clusions, all points of view were heard 
and considered. As in all cases in 
which it determines to promulgate 
rules, however, the Commission has 
been required in this matter to reach 
independent conclusions on the sub¬ 
stantive issues before it. 

The Commission’s conclusions in 
this proceeding, therefore, should not 
be considered an expression of dissat¬ 
isfaction with the FASB’s standard- 
setting procedures or with its delibera¬ 
tions on this subject. Even though the 
Commission’s judgment differs from 
that of the FASB in certain respects in 
this instance, the Commission views 
neither the proceeding it undertook 
involving oil and gas accounting nor 
the outcome as evidencing any change 
in the Commission's basic policy of 
looking to the FASB for the initiative 
in establishing and improving account¬ 
ing standards. 
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The Commission has recently reaf¬ 
firmed its belief that this initiative be¬ 
longs in the private sector, subject to 
oversight by the Commission, and its 
support of the FASB as the body in 
the private sector primarily responsi¬ 
ble for undertaking such initiative. 6 
The Commission intends to maintain 
its support of the activities of the 
FASB and encourages it to continue 
the aggressive pursuit and resolution 
of complex financial accounting and 
reporting issues. As in the past, the 
Commission will continue to partici¬ 
pate in the standard-setting process in 
its traditional active oversight capac¬ 
ity in accordance with its policy of 
looking to the FASB for the initiative 
in addressing financial accounting 
issues. 

III. Basis or Conclusions 

The discovery of oil and gas is the 
most significant event in exploration, 
development, and production activi¬ 
ties. Traditional accounting methods 
do not provide for recognition of this 
event in recording the assets or earn¬ 
ings of companies engaged in this in¬ 
dustry. and. as a result, do not provide 
for a meaningful presentation of oper¬ 
ating results or financial position. The 
Commission is seeking to remedy this 
limitation, which applies equally to 
the successful efforts and the full cost 
methods, by striving to develop an ac¬ 
counting method (reserve recognition 
accounting) that would recognize 
proved oil and gas reserves as assets 
and that would recognize changes in 
proved oil and gas reserves in earnings 
as the changes occur. 

A fundamental consideration of the 
Commission in this proceeding has 
been. to assure that information is 
communicated about the assets of an 
oil and gas producing company. The 
FASB, in connection with its project 
on the ’ Conceptual Framework for Fi¬ 
nancial Accounting and Reporting,” 
has proposed the following definition 
of ’‘assets” for financial accounting 
purposes: 

Assets are financial representations of 
economic resources—cash and future eco¬ 
nomic benefits—the beneficial interest in 
which is legally or equitably secured to a 
particular enterprise as a result of a past 
transaction or event affecting the enterprise 
(footnote omitted). Economic resources 
benefit a business enterprise by increasing, 
directly or through use in earning activities, 
future net cash inflows to the enterprise. A 
resource other than cash must have three 
characteristics to be represented as an asset 
in the financial statements of an enterprise: 
(a) The resource must, singly or in combina¬ 
tion with other resources, contribute direct¬ 
ly or indirectly to future cash inflows (or to 


•“Securities and Exchange Commission 
Report to Congress on the Accounting Pro¬ 
fession and the Commissions Oversight 
Role" (Washington. D.C.: U.S. Government 
Printing Office. 1978), pp. 29-31. 
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obviating future cash outflows). <b) the en¬ 
terprise must be able to obtain the benefit 
from it. and <c) the transaction or event 
giving rise to the enterprise’s right to or In¬ 
terest in the benefit must already have oc¬ 
curred.’ 

Proved oil and gas reserves consti¬ 
tute the most important asset for most 
companies in the oil and gas producing 
industry. * An investor or a government 
policymaker making decisions based 
on past activities and expectations of 
future prospects of companies engaged 
in oil and gas producing activities re¬ 
quires information on proved oil and 
gas reserves. This information, accord¬ 
ingly, must be emphasized prominent¬ 
ly in financial reporting. 

The primary focus of financial re¬ 
porting is Information relating to 
earning activities.* Although partici¬ 
pants in the securities markets and 
government policymakers base deci¬ 
sions on various types of information, 
including but certainly not limited to 
publicly reported financial Informa¬ 
tion. meaningful presentation of earn¬ 
ings is a primary goal of financial re¬ 
porting. 

Several adverse consequences occur 
if reported earnings are not regarded 
as meaningful. In the first place, the 
confidence of investors and govern¬ 
ment policymakers in the information 
conveyed by financial reporting is 
eroded to the extent that reported 
earnings are regarded as not relevant. 
This may affect confidence in the se¬ 
curities markets and the willingness of 
investors to hold or acquire equity se¬ 
curities. Government policymakers 
may seek to require needed informa¬ 
tion through more burdensome report¬ 
ing requirements. 

Further, reported assets and earn¬ 
ings have significance in other re¬ 
spects. Financial accounting data are 
often used as the basis for debt and 
other contractual arrangements. Man¬ 
agers of companies for various reasons 
place importance on reported financial 


’Exposure Draft of Proposed Statement 
of Financial Accounting Concepts: "Objec¬ 
tives of Financial Reporting and Elements 
of Financial Statements of Business Enter¬ 
prises" (Stamford, Conn.: FASB, December 
1977). paragraphs 47-48. 

•The FASB indicated that oil and gas re¬ 
serves qualify as assets under its proposed 
definition of assets discussed above; howev¬ 
er, the FASB noted that defining reserves as 
assets does not necessarily determine that 
reserves should be Included in financial 
statements or how reserves should be meas¬ 
ured if they are included In financial state¬ 
ments. As discussed below, the FASB com¬ 
mented that value accounting, in Its view, 
was not a realistic alternative at this time 
for measuring earnings of an oil and gas 
producing company. (Comments of the 
FASB. May 31, 1978, pp. 50-54 in File S7- 
715.) 

•FASB Exposure Draft: "Objectives of Fi¬ 
nancial Reporting and Elements of Finan¬ 
cial Statements of Business Enterprises.’* 
paragraph 14. 
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results, which frequently are the basis 
for evaluation of their performance 
and for their compensation. If finan¬ 
cial accounting fails to provide report¬ 
ed earnings that convey material in¬ 
formation. managers may be under 
further temptation to take actions to 
maximize reported financial results 
even if these actions are not economi¬ 
cally justified or in the interests of 
shareholders. 10 

Financial accounting has inherent 
limitations and. consequently, undue 
emphasis on a single net income 
amount by investors and by govern¬ 
ment policymakers should be avoided. 
The Commission, nevertheless, be¬ 
lieves that it is essential to make re¬ 
ported earnings as meaningful as pos¬ 
sible in communicating economic in¬ 
formation to decisionmakers. 

The relevance of reported assets and 
earnings of companies engaged in this 
industry would be vastly enhanced if 
oil and gas reserves were recognized as 
assets and changes in reserves were in¬ 
cluded in earnings. An acceptable level 
of reliability, however, is necessary 
before data should be required in 
public reports, and an even higher 
degree of reliability is necessary 
before it should be incorporated into 
the primary financial statements. 

Oil and gas reserves cannot be meas¬ 
ured directly—they can only be esti¬ 
mated—and such estimates cannot 
achieve high precision in many cases. 
Furthermore, placing a valuation on 
estimated quantities of oil and gas re¬ 
serves involves additional estimates 
that are also imprecise. The Commis- 
ion has concluded that supplemental 
disclosure of valuation information on 
oil and gas reserves in accordance with 
its newly adopted rules is appropriate 
even though the information cannot 
be precisely determined, as discussed 
in section VII. “Description of the 
Rules.*' 

Although valuations of proved oil 
and gas reserves are commonly devel¬ 
oped and used in financing arrange¬ 
ments. in transactions involving pur¬ 
chases and sales of proved properties, 
and for internal managerial purposes, 
few public disclosures of these data 
have been made previously. The Com¬ 
mission does not. consequently, have 
adequate information now available to 
support a conclusion that the data are 
sufficiently reliable to be used as the 
basis of primary financial statements 
at this time. Because of the potential 
to enhance significantly the useful¬ 
ness of financial data of oil and gas 
producers through incorporating valu¬ 
ations of reserves in financial state¬ 
ments, the Commission believes that 


‘•However, as discussed in section V. “Tra¬ 
ditional Oil and Gas Accounting Methods.*' 
the Commission believes the focus of the 
objectives of financial reporting should be 
the information requirements of users of fi¬ 
nancial data. 
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efforts should be directed toward (a) 
obtaining public disclosure of these 
data so that their reliability can be as¬ 
certained, and (b) striving aggressively 
to develop a workable method of ac¬ 
counting based on the data. 

The actions taken by the Commis¬ 
sion as described in this release are 
the first in a process that must be 
flexible in order to provide an oppor¬ 
tunity to address problems as develop¬ 
ment of a valuation system of account¬ 
ing for oil and gas producing activities 
proceeds. Progress must be timely be¬ 
cause of the continuing need for rele¬ 
vant financial statements in this in¬ 
dustry. 

REVENUE RECOGNITION 

Traditional accounting methods in 
the oil and gas producing industry are 
based on a revenue-recognition con¬ 
vention known as the “realization" 
principle, a principle that is embodied 
substantially throughout generally ac¬ 
cepted accounting principles. APB 
Statement No. 4 contains the follow¬ 
ing discussion of the realization princi¬ 
ple: 

Most types of revenue are the Joint result 
of many profit-directed activities of an en¬ 
terprise and revenue is often described as 
being “earned*' gradually and continuously 
by the whole of enterprise activities • • •„ 
All of the profit-directed activities of an en¬ 
terprise that comprise the process in which 
revenue is earned may be called the earning 
process. 

Revenue is conventionally recognized at a 
specific point In the earning process of a 
business enterprise, usually when assets are 
sold or services are rendered. This conven¬ 
tional recognition is the basis of the perva¬ 
sive measurement principle known as real¬ 
ization • • Revenue is generally recog¬ 
nized when both of the following conditions 
are met: (1) The earning process Is complete 
or virtually complete, and (2) an exchange 
has taken place. 1 ' 

The Commission has concluded that 
the earning process in exploring for 
and then producing oil and gas differs 
significantly from that of most other 
industries and that this justifies dif¬ 
ferent treatment within the existing 
accounting framework. 12 In most in- 


•» “Statement No. 4—Basic Concepts and 
Accounting Principles** (New York. N.Y.: 
American Institute of Certified Public Ac¬ 
countants, Inc., 1971). paragraphs 148-153 
(emphasis in the original). The APB. the 
predecessor to the FASB as the private 
sector body involved In establishing finan¬ 
cial accounting standards, issued "State¬ 
ments’- and ’‘Opinions.** APB Statements, 
unlike Opinions, do not establish authorita¬ 
tive standards but rather present the APB’s 
conclusions on certain accounting issues. 

15 Revenue under existing generally ac¬ 
cepted accounting principles is recognized in 
certain cases on a basis other than the real¬ 
ization convention. APB Statement No. 4 in¬ 
dicated: "For example, on long-term con¬ 
struction contracts revenue may be recog¬ 
nized as construction progresses. This ex¬ 
ception to the realization principle is based 


dustries the cost of producing or ac¬ 
quiring an asset or product is normally 
related directly to the revenue that 
may be expected to be derived from 
the product or asset. Consequently, 
the cost of an asset when it is acquired 
may be expected to provide a reason¬ 
able reflection of its value, at least 
under normal conditions. On the other 
hand, in oil and gas exploration, a 
great deal may be spent, on a property 
that has no value at all or. conversely, 
relatively small expenditures may 
result in the discovery of very valuable 
oil and gas reserves. Thus, the cost of 
exploring for and developing oil and 
gas reserves has no necessary relation¬ 
ship to the value of these reserves, 
except perhaps on an industrywide 
basis in the long run. In other words, 
in most industries the value to the 
business at the time of making an in¬ 
vestment is appropriately represented 
by costs Incurred, even though values 
of assets in all industries obviously 
change over time. 13 This condition 
does not exist in the oil and gas pro¬ 
ducing industry. 

Besides the fundamental difference 
in the nature of the earning process, 
another distinguishing characteristic 
of the petroleum industry is that the 
marketability of oil and gas at prides 
above a minimum level appears rea¬ 
sonably assured for the present and. 
absent a radical technological innova¬ 
tion. for the foreseeable future. As 
commodities, oil and gas are each rela¬ 
tively homogeneous and the supply of 
each, while unknown, is limited. These 
two factors are likely to continue to 
cause upward pressure on prices 
(again, as long as no developments 
reduce demand significantly). 

Thus, because (l) the earning proc¬ 
ess in this industry has discrete move¬ 
ments. based on information gained at 
the point of discovery of reserves at¬ 
tributable to a particular property, or 
at the point of impairment of the 
value of the property as a result of 
gaining information through drilling 
or otherwise, and (2) the marketability 
of oil and gas appears relatively as¬ 
sured under existing economic condi¬ 
tions, the Commission believes that an 
exception to the principle of recogniz- 


on the availability of evidence of the ulti¬ 
mate proceeds and the consensus that a 
better measure of periodic Income results. 
Sometimes revenue is recognized at the 
completion of production and before a sale 
is made. Examples include certain precious 
metals and farm products with assured sales 
prices. The assured price, the difficulty in 
some situations of determining costs of 
products on hand, and the characteristic of 
unit interchangeability are reasons given to 
support this exception." (Paragraph 153.) 

11 As discussed in section IV. “Scope of 
Conclusions.” the Commission has required 
disclosure of replacement cost information 
in response to measuring the impact of 
changing prices on financial statements in 
general. 
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ing revenue only upon realization Is 
justified and, moreover, is required to 
achieve meaningful reporting of assets 
and earnings. 

DEVELOPMENT OF RRA 

The plans for attempting to develop 
RRA involve specific actions to take 
place sequentially. The first step will 
be an evaluation of the disclosures in 
response to the rules published in this 
release, including the present value in¬ 
formation relating to estimated future 
production of proved oil and gas re¬ 
serves (see section VII, “Description of 
the Rules”). 

Concurrently, the Commission is 
publishing in a separate release (Re¬ 
lease No. 33-5969) proposed rules that 
would require registrants to prepare a 
supplemental earnings summary of oil 
and gas producing activities on the 
basis of RRA. thereby incorporating 
the present value information on oil 
and gas reserves into a summary 
income statement format. The RRA 
supplemental earnings summary 
would involve a presentation of the re¬ 
sults of oil and gas producing activities 
separated into three elements: 14 

(a) Results of current production activi¬ 
ties would reflect the proceeds of current 
sales and the value of transfers of oil and 
gas less current lifting costs and amortiza¬ 
tion on a unit-of-production basis of the ag¬ 
gregate valuation of proved oil and gas re¬ 
serves. 

(b) Results of current exploration and de¬ 
velopment activities would reflect the valu¬ 
ation of proved oil and gas reserves added 
during the current period as a result of ex¬ 
ploration. development, and improved recov¬ 
ery programs less the exploration and devel¬ 
opment costs associated with the proved re¬ 
serves added or determined to be nonpro¬ 
ductive during the current period. 

(c) Revisions to valuations would include 
changes in valuations of proved oil and gas 
reserves added in previous periods as a 
result of revisions in estimated quantities 
and production rates, revisions to reflect 
changes in the prices of oil and gas and in 
the costs of development and production, 
and Increases in the valuations resulting 
from the passage of time as a result of ap¬ 
plying the discounted cash flow method of 
valuation. 

Ail other accounting principles 
would be applied in accordance with 
existing generally accepted accounting 
principles. The supplemental RRA 
earnings summary would, therefore, 
not be prepared on a full “current 
value” basis, because the valuation of 
assets other than proved oil and gas 
reserves (and those directly related to 
reserves. i.e., mineral resource 
assets ,fl ) and the valuation of liabil- 


*'Valuations of oil and gas reserves would 
be computed following the methodology re¬ 
flected in the disclosure rules published in 
this release. I.e., using current prices of oil 
and gas. current costs of development and 
production, and a specified 10 percent dis¬ 
count rate ( see new § 210.3- 18(k ><6>). 

"See Staff Accounting Bulletin ("SAB**) 
No. 10 dated July 27. 1976 (41 PR 13596) for 
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ities would be unchanged from the pri¬ 
marily historical cost basis embodied 
in generally accepted accounting prin¬ 
ciples. 

Furthermore, the valuation of 
proved oil and gas reserves, as noted 
above, would be required to conform 
to the methodology prescribed by the 
Commission. The valuation, conse¬ 
quently, would not result necessarily 
in a “best” estimate of the fair market 
value of a company's proved oil and 
gas reserves, which would require con¬ 
sideration of expected future economic 
conditions. But, in the Commission’s 
view, a valuation on the prescribed 
basis will be representative of the 
market value of proved oil and gas re¬ 
serves derived on a relatively objective 
and uniform basis. 

A supplemental RRA earnings sum¬ 
mary, if the proposed rules are adopt¬ 
ed. would be required initially in fil¬ 
ings with the Commission that include 
fiscal years ending after December 25, 
1979. While the proposed rules provide 
a general format of the proposed pres¬ 
entation. the Commission views the 
proposals as establishing general 
rather than specific guidelines in this 
regard. An extended comment period, 
through April 30, 1979, is provided to 
permit registrants and users of finan¬ 
cial information to consider their ex¬ 
periences with the initial public disclo¬ 
sure of valuations of proved oil and 
gas reserves. 

If the Commission determines to re¬ 
quire the supplemental RRA earnings 
summary, it will evaluate the useful¬ 
ness of the presentation In terms of 
the relevance and reliability of infor¬ 
mation it conveys. The Commission 
will ultimately determine whether it 
should propose RRA as the basis of 
the primary financial statements of oil 
and gas producers. A prediction of the 
exact timing for these further consid¬ 
erations would be speculative at this 
point; however, it appears that imple¬ 
mentation could not take place prior 
to 1981. 

To assist the Commission and its 
staff in evaluating the experiences 
with disclosure of proved oil and gas 
reserve valuation data, the Commis¬ 
sion will initiate steps toward the ap¬ 
pointment of an advisory committee. 
This advisory committee would meet 
with the staff of the Commission to 
consider implementation problems, 
assess experiences in preparing and 
using the valuation information on oil 
and gas reserves, and assist in solicit¬ 
ing and evaluating public comments 
on the issues involved in this project. 
The advisory committee would be ex¬ 
pected to include representatives of oil 


the Commission staff’s definition of mineral 
resource assets for the oil and gas producing 
industry, as amended by SAB No. 23 dated 
August 31. 1978. and published concurrently 
with this release. 
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and gas producing companies, inde¬ 
pendent petroleum engineering firms, 
the investment community, academics, 
and public accounting firms. In addi¬ 
tion. the FASB and Government agen¬ 
cies with an interest in this project 
would be invited to participate in or 
observe the work of the advisory com¬ 
mittee. *• 

EXISTING ACCOUNTING PRACTICES 

The Commission considered whether 
it should require that oil and gas pro¬ 
ducing companies adopt a uniform 
method of accounting while RRA is 
being developed. The form of the suc¬ 
cessful efforts method of accounting 
prescribed by FAS 19. the full cost 
method of accounting now followed by 
many companies, and variations of 
these methods were considered. The 
Commission evaluated the benefits of 
a uniform accounting method from 
the standpoint of providing useful in¬ 
formation to investors and policy¬ 
makers to assist them in gaining an 
understanding of the operations of a 
company and in comparing the oper¬ 
ations of companies in the industry 
and of companies in the petroleum in¬ 
dustry with companies in other indus¬ 
tries. The Commission considers that, 
as a general rule, a uniform applica¬ 
tion of accounting methods is and 
should be required to enhance compa¬ 
rability. It has concluded otherwise in 
this situation because the traditional 
oil and gas accounting methods, none 
of which provide timely recognition of 
reserves in the primary financial state¬ 
ments. do not adequately communi¬ 
cate relevant information concerning 
assets and earnings. 

Financial statements of oil and gas 
producing companies prepared under 
any of the traditional accounting 
methods fail to provide investors and 
Government policymakers sufficient 
relevant information to make in¬ 
formed decisions. Information present¬ 
ed to the Commission in this proceed¬ 
ing indicated that lenders base their 
decisions almost entirely on informa¬ 
tion other than that reported in the 
basic financial statements and that se¬ 
curities analysts also look primarily to 
such other information. Because his¬ 
torical costs do not furnish meaning¬ 
ful information concerning economic 
resources of oil and gas producing 
companies, the data presented in the 
balance sheet and income statement 
do not adequately assist investors in 
assessing prospective cash flows. Rel¬ 
evance, one of the critical qualitative 
characteristics of financial reporting, 
is clearly lacking in the presentation 
of assets and net income in financial 
statements of companies engaged in 
oil and gas exploration. 


,B The degree of the involvement of the 
Commission and of the FASB in those 
future efforts is discussed further in section 
IV. "Scope of Conclusions." 
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A consequence of these limitations 
of traditional accounting is that appli¬ 
cation of a uniform presently accepted 
accounting method in the petroleum 
industry would not provide any appre¬ 
ciable improvement in the ability of 
investors or policymakers to compare 
companies. Meaningful comparisons 
must be based almost exclusively on 
data other than those reported in tra¬ 
ditional primary financial statements, 
regardless of whether the same or dif¬ 
ferent methods of accounting are 
used. 

Similarly, even though the historical 
cost and revenue realization concepts 
reflected in traditional oil and gas ac¬ 
counting methods are consistent with 
financial accounting concepts used in 
other industries, adherence to a tradi¬ 
tional method does not achieve inter¬ 
industry comparability. The applica¬ 
tion of these accounting conventions 
to the oil and gas producing industry 
so significantly detracts from the rele- 
vence of information communicated 
by the accounting process that the pri¬ 
mary financial statements are of little 
use in understanding the financial po¬ 
sition and operating results of oil and 
gas producers. A uniform traditional 
accounting method. accordingly, 
would not enhance interindustry com¬ 
parability, notwithstanding that the 
accounting conventions may be essen¬ 
tially the same as those used in other 
industries. 

The Commission believes that the 
disclosures prescribed by its newly 
adopted rules encompass the relevant 
information on oil and gas producing 
activities for assessing the past activi¬ 
ties and the future prospects of a com¬ 
pany and for comparing different com¬ 
panies. The Commission has, there¬ 
fore, concluded that little benefit in 
terms of disclosure of useful informa¬ 
tion would be achieved by requiring a 
uniform traditional method of ac¬ 
counting or a variation of a traditional 
method. 

Any accounting change, moreover, 
has certain economic effects, including 
the costs of changing records and fi¬ 
nancial statements, the impact on 
management planning, the costs of 
communicating the new information 
to investors and analysts, and the 
costs of revising debt and other con¬ 
tractual agreements that contain pro¬ 
visions based on financial accounting 
data. Many commentators in this pro¬ 
ceeding took a position that a change 
to the successful efforts method of ac¬ 
counting would, in addition to the 
matters discussed above, have an 
impact on the access to and cost of 
capital for companies that now follow 
the full cost method, thereby placing a 
burden on competition in the petro¬ 
leum industry and reducing domestic 
exploration for new supplies of oil and 
gas. 
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The Commission believes that the 
potential competitive impact of adopt¬ 
ing a uniform method of accounting 
for the petroleum industry is not 
likely to be so substantial as to pre¬ 
clude its mandating a uniform method 
if uniformity would enhance the abili¬ 
ty of investors and policymakers to un¬ 
derstand the financial results of a 
company and to compare companies. 
On balance, however, the Commission 
has concluded that selecting one of 
the traditional methods of accounting 
as a uniform method for the oil and 
gas producing industry is not appropri¬ 
ate. In addition to the costs of chang¬ 
ing to a uniform method, the Commis¬ 
sion has concluded there would be 
little, if any. benefit from uniformity 
in this case, as discussed previously. 
The information that will be provided 
to investors and to government policy- 
makers as result of the disclosure rules 
adopted by the Commission will be 
sufficient to enable an analysis of the 
financial statements of a company and 
comparisons of the financial state¬ 
ments of different companies. More¬ 
over, the Commission’s efforts to de¬ 
velop the RRA method further signify 
the desirability of avoiding the costs 
and confusion that adoption of a uni¬ 
form standard would entail at this 
time. 

IV. Scope of Conclusions 

Certain aspects of the Commission’s 
decision on financial reporting and ac¬ 
counting by oil and gas producing 
companies may be incorrectly per¬ 
ceived as having broader implications 
for other areas of financial account¬ 
ing. In this regard, the Commission: 

(1) Affirms its long-standing view 
that uniform accounting principles 
should be applied by all companies to 
similar events and transactions: and 

(2) Emphasizes that its conclusion to 
endeavor to establish an accounting 
method that will measure assets and 
earnings in financial statements on 
the basis of valuations of proved oil 
and gas reserves does not reflect a de¬ 
termination that the primarily histori¬ 
cal cost basis of the present account¬ 
ing model should be abandoned in 
favor of some form of current value 
accounting. 

UNIFORMITY OF ACCOUNTING METHODS 

Financial accounting seeks to com¬ 
municate the substance of events and 
transactions. When similar events and 
transactions are involved in the oper¬ 
ations of different companies, the 
companies should employ the same ac¬ 
counting methods so that any differ¬ 
ences in their reported results of oper¬ 
ations and financial position reflect 
actual differences and not differences 
caused by applying different account¬ 
ing methods. 


Investment decisions involve an allo¬ 
cation of available capital among alter¬ 
native investment opportunities. In¬ 
herent in this process is a comparison 
of the securities of different compa¬ 
nies. A fundamental goal of financial 
reporting is the communication of in¬ 
formation to assist investors in this 
comparison. The Commission has long 
believed that comparability of finan¬ 
cial information can and should be en¬ 
hanced by requiring that companies 
follow uniform accounting methods 
for similar events and transactions. 

In addition, the Commission does 
not believe that the occurrence of ad¬ 
verse economic effects with respect to 
certain companies, such as effects on 
the ability of companies to raise capi¬ 
tal or to compete with other compa¬ 
nies, necessarily precludes a require¬ 
ment of a uniform accounting method. 
To the contrary, if the uniform ac¬ 
counting method provides relevant in¬ 
formation to investors, such economic 
effects would likely reflect a more effi¬ 
cient allocation of capital. 

In this proceeding, the Commission 
has determined that efforts should be 
undertaken to seek development of a 
uniform method of accounting based 
on using valuations of proved oil and 
gas reserves. Until this method can be 
developed, the Commission has con¬ 
cluded that the supplemental disclo¬ 
sures it is prescribing will adequately 
serve the needs of investors and gov¬ 
ernment policymakers for financial in¬ 
formation on oil and gas producing ac¬ 
tivities. If complete incorporation of 
RRA into the primary financial state¬ 
ments is ultimately found not to be 
feasible, the Commission believes that 
further consideration of financial ac¬ 
counting standards for this industry 
will be required to augment the sup¬ 
plemental data because it views nei¬ 
ther the successful efforts method nor 
the full cost method as acceptable for 
the long term. Speculation on these 
further considerations would not be 
appropriate in view of the rapidly 
evolving nature of financial account¬ 
ing and reporting concepts.’ 7 

CURRENT ECONOMIC INFORMATION IN 
FINANCIAL REPORTING 

The Commission has been concerned 
in recent years about the ability of the 
existing accounting model to commu¬ 
nicate meaningful information in the 
face of current economic conditions, 
which have included, in particular, 
rapid increases in the prices of specific 
goods and services. In an early state¬ 
ment on this matter, the Commission 
stated in part: 

While a continuation or acceleration of 
the rate of price-level change might require 


17 These considerations would have the 
benefit of the results of the FASB's delib¬ 
erations on the conceptual framework proj¬ 
ect, discussed below. 
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a fundamental change in the basic account¬ 
ing measurement model used in preparing 
financial statements, it would be premature 
for the Commission to suggest such a 
change at this time. Careful consideration 
of the many implications of such a major 
step would be necessary both by the Finan¬ 
cial Accounting Standards Board and by the 
Commission. 

At approximately the same time, the 
FASB issued a discussion memoran¬ 
dum on the objectives of financial 
statements in connection with a 
major, continuing project of develop¬ 
ing a ' Conceptual Framework for Fi¬ 
nancial Accounting and Reporting.” 
This project, which is expected to “set 
the course for financial accounting 
and reporting for many years.” 19 has 
been divided into parts that include 
(1) objectives of financial reporting by 
business enterprises; (2) elements of fi¬ 
nancial statements of business enter¬ 
prises. such as assets, liabilities, reve¬ 
nue. expense, etc.; (3) qualitative char¬ 
acteristics of financial information, 
such as relevance, reliability, and com¬ 
parability; (4) basis of measurement of 
the elements of financial statements; 
and (5) display of information in an 
earnings statement. In addition, the 
FASB has in progress two related ef¬ 
forts: a project to develop criteria for 
materiality decisions in financial re¬ 
porting and a proposed project to de¬ 
velop criteria for accounting recogni¬ 
tion in financial statements, e.g., to 
identify the time at which revenues 
and expenses of earning activities 
should be recognized. 

The FASB has indicated its intent to 
introduce any major changes in mea¬ 
surement concepts that may result 
from its conceptual framew r ork project 
by initially requiring supplementary 
disclosures rather than by changing 
the basic financial statements. The 
FASB noted that the supplementary 
disclosure approach would apply to 
any measurement it may determine is 
needed to show the effects of inflation 
on a business enterprise. The FASB 
stated; / 

One reason for the Board’s preference for 
the supplementary disclosure route to intro¬ 
duce new measurement concepts is that it 
provides an opportunity for preparers, audi¬ 
tors. and users of financial statements to 
gain experience under less rigid guidance 
than would be required if the changes were 
to be made immediately in the basic finan¬ 
cial statements themselves. That experience 
may provide a basis for a subsequent Board 
decision to change the measurements in the 
basic statements, or it could suggest that no 
such change should be made. 10 

In August 1975, the Commission ex¬ 
pressed its continuing concern about 


ASR No. 151 (39 FR 2085). Jan. 3. 1974 
'• “Scope and Implications of the Concep¬ 
tual Framework Project" (Stamford. Conn.: 
FASB. December 1976) p. 1. 

M Status Report. FASB. No. 64. April 13. 
1978. p 3. 
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the impact on individual companies of 
changing prices attendant to the high 
rate of inflation. In publishing pro¬ 
posed rules to require disclosure of 
certain replacement cost information 
as a means of supplementing historical 
cost financial statements, the Commis¬ 
sion stated in part: 

Under current conditions, the Commission 
is not prepared to conclude that the basic 
accounting model needs to be changed to re¬ 
flect replacement cost or other current 
value data in lieu of historical cast data In 
the financial statements. In addition. It 
notes that this is one of the matters being 
investigated by the Financial Accounting 
Standards Board in connection with the 
Board's inquiry into the conceptual frame¬ 
work for financial statements. The Commis¬ 
sion believes that such a fundamental 
change in the basic accounting mode) 
should only be made, if at all. after such a 
study. At the same time, it believes that the 
absence of any current cost or value Infor¬ 
mation Is a significant shortcoming for 
users of financial data about business activi¬ 
ties. • • • *• 

After receiving public comment on 
the proposed rules, the Commission 
adopted a rule K that requires certain 
registrants to disclose in financial 
statements filed with the Commission 
current cost information concerning 
their inventories and productive ca¬ 
pacity. The Commission indicated that 
these new requirements should not be 
considered a prejudgment of the 
FASBs conceptual framework project 
and that data disclosed in response to 
the disclosure rules should assist the 
FASB in its study. Although the Com¬ 
mission is now assessing the disclo¬ 
sures made in response to the replace¬ 
ment cost disclosure rule, it continues 
to believe that the disclosure of rele¬ 
vant current economic information, in¬ 
cluding the current costs of assets as 
well as the current costs of using 
assets, is essential to meaningful fi¬ 
nancial reporting in the existing busi¬ 
ness environment. 

The Commission has not. however, 
determined that these concerns should 
necessarily lead to the general imple¬ 
mentation of a form of current value 
accounting. The Commission has res¬ 
ervations about the kinds of subjective 
decisions that would be injected into 
financial statements by adopting a 
current value system. 

Notwithstanding its views on current 
value accounting in general, the Com¬ 
mission considers the operations and 
economic environment of oil and gas 
producing companies to be sufficiently 
different from that of other industries 
to manifest the need for a departure 
from traditional concepts embodied in 
generally accepted accounting princi¬ 
ples." The petroleum industry has 


,r ReIease No. 33-5608 (40 FR 40550). 
August 21. 1975. 

n 17 CFR 210.3-17. See ASR No. 190 (41 
FR 13596), March 23. 1976. 

n As discussed in section III. "Basis of 
Conclusions.” 
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been faced with significant increases 
in the costs of its operations because 
of inflation and other current econom¬ 
ic circumstances, but the Commis¬ 
sion’s conclusions concerning appro¬ 
priate accounting standards for these 
activities were influenced primarily by 
other factors (even though RRA 
would provide more effective disclo¬ 
sure of the Increasing costs of finding 
and developing oil and gas than do tra¬ 
ditional accounting methods). The 
Commission believes that RRA would 
effectively portray the economic re¬ 
sources and the earning process of oil 
and gas producers during periods of 
stable or declining prices as well as 
during periods of rising prices. 

The Commission’s conclusions are 
therefore limited in scope to account¬ 
ing for the oil and gas producing in¬ 
dustry. Notwithstanding the limited 
nature of its conclusions, the Commis¬ 
sion has been keenly aware that its de¬ 
liberations in this proceeding have in¬ 
volved broader issues of financial re¬ 
porting. many of which, such as judg¬ 
ing the merits of particular accounting 
methods on the basis of the relevance 
and reliability of the information they 
provide to investors, are presently 
under study by the FASB in connec¬ 
tion with the conceptual framework 
project. Its conclusions, accordingly, 
reflect its views on fundamental mat¬ 
ters of significance to the conceptual 
framework of financial reporting. The 
Commission does not, however, view 
its actions as being inconsistent with 
the tentative conclusions of the FASB 
in this regard. The Commission will 
carefully consider in its future delib¬ 
erations on oil and gas accounting, as 
well as on other financial reporting 
matters, the FASB’s conclusions 
reached during the course of its con¬ 
ceptual framework project. 

Since its deliberations on oil and gas 
accounting, the FASB has begun con¬ 
sideration of issues of financial report¬ 
ing beyond those pertaining to finan¬ 
cial statements. The FASB, in its com¬ 
ments to the Commission during this 
proceeding, stated in part: 

At the Lime that Statement No. 19 was 
being debated, the Board’s principal focus 
was on financial statements: since that time, 
the Board has begun to focus on the broad¬ 
er area of financial reporting in general, and 
In its December 1977 exposure draft ("Ob¬ 
jectives of Financial Reporting and Ele¬ 
ments of Financial Statements of Business 
Enterprises") sets forth proposed objectives 
of financial reporting, not just financial 
statements. Information disclosed In a fi¬ 
nancial report outside of the financial state¬ 
ments is likely to be subject to a lesser 
standard of objectivity and verifiability 
than information presented In the financial 
statements themselves. Therefore, disclo¬ 
sure of estimated cash flows relating to oil 
and gas reserves is consistent with those ob¬ 
jectives and may well be an appropriate 
matter for consideration by the FASB alter 
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its project on financial reporting la complet¬ 
ed.*' 4 

The Commission supports this 
broader orientation of the FASB. It 
believes that the goal of providing 
useful financial information to inves¬ 
tors requires that standards for pre¬ 
paring financial statements and sup¬ 
plementary information be closely co¬ 
ordinated. The standard-setting proc¬ 
ess should not distinguish between fi¬ 
nancial statements and other financial 
disclosures as in the past. 

The Commission considers its con¬ 
clusions in this proceeding to be con¬ 
sistent with the concept of providing a 
total package of useful financial infor¬ 
mation to investors (and to Govern¬ 
ment policymakers as well). The Com¬ 
mission’s determinations, while seek¬ 
ing to improve the usefulness of pri¬ 
mary financial statements, are pre¬ 
mised on the ability of companies to 
convey meaningful information in the 
form of supplemental disclosures. 

The Commission would welcome fur¬ 
ther initiatives or participation by the 
FASB in the continuing efforts relat¬ 
ing to financial reporting for oil and 
gas producing activities. Because of 
the FASB’s unique expertise in finan¬ 
cial reporting matters, its views will be 
given careful consideration. If the 
FASB decides to take the initiative on 
future considerations of financial re¬ 
porting by oil and gas producing com¬ 
panies. the degree of involvement re¬ 
quired by the Commission will be cor¬ 
respondingly diminished. 

V. Traditional Oil and Gas 
Accounting Methods 

During its proceeding, the Commis¬ 
sion considered a number of alterna¬ 
tive approaches, including the finan¬ 
cial accounting standards promulgated 
in FAS 19. The Commission also con¬ 
sidered whether the purposes of the 
Federal securities laws and EPCA re¬ 
quired or made appropriate a rule 
mandating that all oil and gas produc¬ 
ing companies adopt a uniform 
method of accounting other than HR A 
during the period prior to its develop¬ 
ment. 

The following are the primary alter¬ 
native financial accounting measure¬ 
ment approaches suggested by com¬ 
mentators and considered by the Com¬ 
mission: 

1. The successful efforts method of ac¬ 
counting ("SE”), as prescribed by FAS 19 as 


J4 Comments of FASB. May 31, 1978. pp. 
51-52, in File S7-715 (emphasis in original). 
This quotation was made in the context of 
the FASB's comment that the successful ef¬ 
forts, method as prescribed by FAS 19 is con¬ 
sistent with its proposed objectives of finan¬ 
cial reporting and full costing is not (p. 48) 
and that the measurement problems associ¬ 
ated with valuations of oil and gas reserves 
"strongly suggested to the Board that the 
cash flow disclosures should not be required 
in financial statements” <p. 51) (emphasis in 
original). 
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the uniform method of accounting for all oil 
and gas producing companies. 

2. The full cost method of accounting 
("FC") as it is now commonly practiced. 

3. An approach using projects or areas-of- 
interest as cost centers, with the cost center 
being the determining factor in the decision 
of whether to capitalize costs incurred in ex¬ 
ploration activities. 

SUCCESSFUL EFFORTS ACCOUNTING 

SE is the traditional accounting 
method in the petroleum industry. 
Except for the costs of acquiring prop¬ 
erties, it requires a direct relationship 
between costs incurred and specific oil 
and gas reserves discovered before 
costs are identified with assets. Al¬ 
though many variations of SE have 
existed in practice, FAS 19 established 
a uniform SE method. 25 

Under this method the nature of the 
cost (rather than the nature of the 
cost center) is the determining factor 
in the capitalization/expense decision. 
Exploration expenditures, except for 
those that directly result in the acqui¬ 
sition of assets such as interests in 
properties and wells and related equip¬ 
ment, are charged to expense regard¬ 
less of whether the property with 
which they can be ultimately associat¬ 
ed is productive or nonproductive. In 
summary, FAS 19 requires that SE be 
applied in the following manner: 

1. Exploratory costs other than acquisi¬ 
tion of unproved properties and drilling pro¬ 
ductive wells are charged to expense as in¬ 
curred. Such costs include nonproductive 
exploratory wells (exploratory "dry holes”), 
geological and geophysical expenditures, 
and delay rentals and similar expenditures 
to carry or maintain interests in oil and gas 
leases. 

2. Costs of acquiring properties are cap¬ 
italized initially; however, losses are recog¬ 
nized if the values of unproved properties 
are determined to be impaired on the basis 
of a required periodic assessment. 

3. Capitalized acquisition costs are amor¬ 
tized on the unit-of-production method 
using total proved oil and gas reserves. Cap¬ 
italized exploration and development costs 
are amortized using proved developed oil 
and gas reserves. 

4. Production (lifting) costs together with 
amortization of the capitalized acquisition, 
exploration, and development costs become 
the cost of oil and gas produced. 

5. Revenue is recognized only upon sales 
to outside parties. Sales may occur as oil 
and gas are produced In the field, after sub¬ 
sequent refining or other manufacturing 
processes, or after transmission to distribu¬ 
tors or end-users. 

COMMENTS IN SUPPORT OF SE 

SE was supported by the FASB and 
a large number of other commentators 
during the Commission’s proceeding. 


»The provisions of FAS 19 pertaining to 
application of SE are the basis of the Com¬ 
mission’s newly adopted rules published in 
this release that define SE for those oil and 
gas producers electing to follow that 
method. See sec. VII of this release for a 
further description of these rules. 


They asserted that SE. as prescribed 
by FAS 19. provides for the petroleum 
industry a uniform accounting method 
that is consistent with the present ac¬ 
counting framework for companies in 
other industries and with accounting 
in the other extractive industries. 
These commentators stated that SE 
more clearly reflects the economics of 
oil and gas producing activities by ac¬ 
counting for nonproductive explora¬ 
tion costs as losses rather than assets 
and that, therefore, SE results in re¬ 
ported earnings that reflect, to the 
extent possible within the present his¬ 
torical cost framework, the risks and 
returns resulting from current oper¬ 
ations. The FASB said that an objec¬ 
tive of earnings communication con¬ 
sistently reflected in its decisions is 
risk portrayal, and FAS 19 is thus con¬ 
sistent with its earlier pronounce¬ 
ments on research and development 
costs, contingency losses, development 
stage companies, and foreign currency 
translation. 

Further, those supporting FAS 19 
maintained that differences in ac¬ 
counting are appropriate only if sig¬ 
nificant differences in facts and cir¬ 
cumstances exist, and that similar 
risks of failure and potential rewards 
of success prevail among all companies 
engaged in oil and gas producing activ¬ 
ities. even though companies in the in¬ 
dustry differ in the magnitude and 
number of projects undertaken. These 
and other differences, in their opinion, 
should not affect the principles under¬ 
lying the recognition of assets and 
measurement of earnings in financial 
statements. 

SE advocates noted that, under gen¬ 
erally accepted accounting principles, 
costs not directly related to future 
benefits are usually charged against 
current revenues even though the 
costs may be vital to operations. Be¬ 
cause SE embodies this concept, they 
felt that it communicates the risks and 
the rising costs of exploration caused 
by inflation and the necessity to ex¬ 
plore for oil and gas in deeper and 
more remote locations. They said that 
SE, together with appropriate supple¬ 
mental disclosures, will provide users 
of financial statements sufficient in¬ 
formation about the successes and 
failures of oil and gas producing activi¬ 
ties. 

These commentators considered SE 
preferable to FC because FC results in 
the capitalization of loss projects as 
assets which, in their view, obscures 
risks and failures through an artificial 
smoothing of reported earnings. Fur¬ 
thermore, proponents of SE generally 
considered SE preferable to any ac¬ 
counting method that would incorpo¬ 
rate valuations of oil and gas reserves 
directly into the financial statements 
(such as the proposed RRA method). 
Many of them commented that the de- 
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velopment of valuation information on 
a meaningful basis is so highly subjec¬ 
tive that public disclosure of this in¬ 
formation should not be required and 
that consideration of a valuation ac¬ 
counting method would be inappropri¬ 
ate until further progress is made on 
the FASB’s conceptual framework 
project. Introduction of these account¬ 
ing concepts in the oil and gas produc¬ 
ing industry would, in the view of 
these commentators, make accounting 
in this industry inconsistent with 
other industries and inconsistent for 
petroleum companies engaged in other 
activities, such as integrated compa¬ 
nies and natural gas transmission com¬ 
panies. 

Many commentators observed that 
the FASB undertook an extensive 
project to address the difficult and 
long-debated problems of accounting 
and financial reporting for oil and gas 
producing companies. It solicited and 
had the benefit of substantial public 
participation during the course of its 
project on oil and gas accounting. 
These commentators, pointing to the 
concern expressed by Members of 
Congress and others about diversity of 
accounting practices both in general 
and specifically in the petroleum in¬ 
dustry, maintained that the conclu¬ 
sions of the FASB, as the private 
sector body responsible for establish¬ 
ing accounting standards, should be 
accepted by the Commission, because 
FAS 19 resolves the uniformity issue 
by selecting an accounting method 
that the commentators considered to 
be either appropriate or, at least, not 
unreasonable. These commentators 
also noted that the FASB received sig¬ 
nificant support to carry out its as¬ 
signed functions and that the mem¬ 
bers of the FASB and its staff are in¬ 
dependent and highly qualified. A de¬ 
cision by the Commission that did not 
accept the FASB’s conclusions on this 
matter would, it was argued, seriously 
undermine the FASB’s resolve and its 
effectiveness in the future. 16 

COMMENTS IN OPPOSITION TO SE 

The overriding issue in the debate 
over the traditional accounting meth¬ 
ods in the petroleum industry Is the 
treatment of nonproductive explora¬ 
tion costs. SE accounts for these costs 
as losses to be recognized currently, 
while FC accounts for nonproductive 
costs as elements of the capital ex¬ 
penditures required to obtain oil and 
gas reserves, on the basis that they are 
unavoidable in the search for oil and 
gas. 

Some commentators disagreed with 
the view that SE is consistent with the 
existing accounting framework. 
Others said that, even if SE were con- 


™The Commission’s disagreement with 
this point of view is discussed in sec. II. 
Background.” 
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sidered consistent with accounting in 
other industries, this consistency was 
irrelevant because SE fails to recog¬ 
nize the capital nature of exploration 
costs. Commentators asserted that SE 
seriously distorts the portrayal of op¬ 
erations in oil and gas activities and 
that consequently, the information 
provided by SE is meaningless. They 
stated that financial accounting 
should highlight neither risks and fail¬ 
ures nor successes; rather, it should 
seek to portray operations in a mean¬ 
ingful manner. 

Many commentators said that the 
definition of the assets of an oil and 
gas producing company is fundamen¬ 
tal to an assessment of the two tradi¬ 
tional methods. They considered SE to 
be deficient because it focuses on indi¬ 
vidual expenditures and thus fails to 
recognize the decisionmaking process 
inherent in exploration activities. 
These commentators asserted that 
success is determined by comparing 
total investments with total discover¬ 
ies of oil and gas reserves rather than 
by the outcome of individual wells, 
some of which are inevitably nonpro¬ 
ductive. Other areas in which account¬ 
ing was claimed to be similar to FC 
were said to include accounting for 
spoilage in inventories, accounting for 
marketable securities on a portfolio 
basis, and accounting for costs in¬ 
curred in construction projects. 

Certain commentators claimed that 
SE results in an unrealistically conser¬ 
vative presentation of oil and gas pro¬ 
ducing activities, particularly for ag¬ 
gressive explorers and new entrants in 
the industry. They stated that histori¬ 
cal cost accounting is limited in its 
ability to portray risks because it does 
not reflect current economic condi¬ 
tions. They contended that, for this 
reason, SE cannot report risks in a 
meaningful manner. In their view, SE 
results in an artificial variability in re¬ 
ported earnings, reflecting the overall 
level of exploratory expenditures more 
than the economic results of those ac¬ 
tivities. 

Nearly all commentators who ex¬ 
pressed opposition to SE took a view 
that uniformity of accounting meth¬ 
ods in the petroleum industry was 
either inappropriate because of differ¬ 
ences among companies within the in¬ 
dustry, unnecessary because compara¬ 
bility could be achieved through dis¬ 
closure of supplemental information, 
or unjustified because of the possibil¬ 
ity of potential adverse economic ef¬ 
fects of requiring SE as a uniform 
method for all oil and gas producers. 

Many commentators opposed to SE 
expressed general support of the 
FASB in its standard-setting activities. 
However, they criticized the FASB’s 
judgment on the accounting issues and 
the potential economic impact atten¬ 
dant to requiring SE, stating that oil 
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and gas accounting involves unique 
issues that require considerations 
apart from the general objectives of fi¬ 
nancial reporting. 

Many, but not all, opponents of SE 
commented that an accounting 
method based on valuations of oil and 
gas should be developed and imple¬ 
mented in the near future. They 
stated that requiring adoption of SE 
prior to consideration of a form of 
value accounting for oil and gas pro¬ 
ducing activities would therefore be il¬ 
logical and costly. 

ECONOMIC IMPACT OF REQUIRING SE 

During the Commission’s proceed¬ 
ing, significant attention was focused 
on w hether the adoption of SE, as pre¬ 
scribed by FAS 19, w'ould have an ad¬ 
verse impact on competition in the pe¬ 
troleum industry and. if so, the extent 
of the impact. Many commentators 
stated that the adverse effect on the 
financial statements of FC companies 
w r ould limit their access to capital, 
cause a significant reduction in their 
exploration activities, and thus unnec¬ 
essarily restrain competition in the do¬ 
mestic oil and gas producing industry. 

These commentators asserted that 
aggressive independent producing 
companies following FC constitute a 
significant factor in the petroleum in¬ 
dustry and that these companies are 
dependent upon access to new r capital 
to finance their exploration activities. 
They stressed the importance placed 
on reported earnings and sharehold¬ 
ers’ equity by suppliers of capital. Any 
impairment of the access of FC com¬ 
panies to capital, according to this 
view, would unreasonably restrain 
competition in the oil and gas produc¬ 
ing industry by creating a barrier to 
new entrants in the industry and by 
precipitating a reduction in future ex¬ 
ploratory efforts of other companies. 

Managers, whose compensation is 
frequently based on reported earnings, 
place great significance on reported fi¬ 
nancial results and these commenta¬ 
tors said that FC managers would 
likely take actions not economically 
justified to offset the financial state¬ 
ment effects of SE. These expected ac¬ 
tions. such as reducing the extent of 
oil and gas operations and directing 
expenditures toward low-risk rather 
than high-risk drilling prospects, were 
said to be contrary to the national 
policy of seeking to increase domestic 
supplies of energy. 

In response, the FASB and other 
commentators asserted that SE ap¬ 
plied as a uniform method of account¬ 
ing is consistent with accounting in 
other industries and that it would 
therefore foster fair and effective 
competition in the capital markets (1) 
by providing investors, lenders, and 
other suppliers of capital with compa¬ 
rable financial data prepared objec- 
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tiveiy and evenhandedly, permitting 
consistent analysis of risks and re¬ 
wards; (2) by relieving the capital mar¬ 
kets of the anticompetitive burdens of 
noncomparable. Inconsistent financial 
data; and (3) by eliminating inequities 
affecting allocation of capital re¬ 
sources to and among oil and gas com¬ 
panies. 

According to this latter view, an eco¬ 
nomically successful company will be 
able to attract capital regardless of 
the method of accounting it adopts. 
These commentators noted that many 
small oil and gas producing companies 
have followed SE for many years and 
have generally been able to obtain 
capital to finance their operations. 
They noted that the prospects of find¬ 
ing commercially recoverable oil and 
gas reserves, the prices at which those 
reserves would be sold, the costs in¬ 
curred, and the income taxes paid are 
totally unaffected by the method of 
accounting for the costs incurred. 
They asserted that a decision not to 
undertake commercially attractive ex¬ 
ploration projects simply because SE 
is required would thus seem unlikely 
for the vast majority of companies. 
Moreover, they felt that accounting 
standards should be established with 
the objective of providing useful infor¬ 
mation to users of financial state¬ 
ments rather than to foster or avoid 
any particular actions by managers of 
companies that are affected by the 
standards. 

A number of research studies under¬ 
taken or sponsored by persons inter¬ 
ested in this proceeding were submit¬ 
ted to the Commission. The following 
studies supported the position that 
adoption of SE as a uniform method 
would not have a significant and un¬ 
warranted adverse economic impact: 

1. Consultants to the FASB interviewed 24 
bank loan officers, bank trust officers, un¬ 
derwriters. securities analysts, and a bond 
rating officer, all with experience in the in¬ 
dustry. The FASB concluded that the 
method of accounting followed by oil and 
gas producing companies would not signifi¬ 
cantly affect the majority of the investment 
or credit granting decisions of these inter¬ 
viewees. 

2. A consultant to the FASB directed a 
telephone interview survey of senior execu¬ 
tive officers of 27 small- and medium-sized 
SE companies. None of those surveyed felt 
that SE had hindered his company’s ability 
to raise capital. 

3. A consultant to the FASB directed stud 
ies using various statistical procedures to 
analyze the effect of the publication of the 
FASB's exposure draft and of FAS 19 on 
the market prices of common stocks of oil 
and gas producing companies. These studies 
led to a conclusion that the research did not 
provide sufficient evidence for concluding 
that the publication of the FASB’s decision 
to require SE had a selective effect on prices 
of the common stocks of FC companies in 
relation to SE companies. This conclusion 
was considered by some commentators to be 
consistent with the findings of recent era- 
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pirical research Into the relationship be¬ 
tween securities’ prices and information re¬ 
ported in financial statements.* 7 

4. An examination by academics of (1) the 
significance of external capital and explora¬ 
tion expenditures of petroleum companies 
and (2) the relationships between common 
stock prices and earnings, oil and gas re¬ 
serves, and accounting methods indicated 
that the securities markets may not always 
consider adequately the accounting method 
used by a company. These researchers ex¬ 
pressed concern that the risks in explora¬ 
tion may not be properly assessed if they 
are not clearly disclosed. They concluded 
that SE should be adopted as a uniform 
method, because they considered it to por¬ 
tray risks more clearly than FC. 

5. A joint submission by an academic and 
a public accountant, based on an investiga¬ 
tion of statistical and other data in the pe¬ 
troleum Industry, concluded that (1) SE is 
the predominant method used in the indus¬ 
try; (2) the segment of the industry com¬ 
prised of companies that might be required 
to record material adjustments to their fi¬ 
nancial statements if SE were required is 
relatively small; and <3) independent SE 
companies obtain capital in the public secu¬ 
rities markets and undertake aggressive ex¬ 
ploration activities. 

6. An academic conducted a survey in 1975 
of securities analysts that specialize in the 
oil and gas industry. His research indicated 
that a substantial majority (over 70 percent) 
of the 310 respondents expressed a prefer¬ 
ence for SE over FC. 

7. The FASB submitted a staff analysis 
that identified 257 United States and 35 Ca¬ 
nadian registrants with the Commission en¬ 
gaged in oil and gas producing activities. 
The FASB’s staff found that: 

(1) Approximately one-half of these regis¬ 
trants follow SE; 

(2) Over 60 percent of these registrants 
with revenues of less than $10 million follow 
SE; 

(3) Approximately one-half of these regis¬ 
trants with revenues of less than $100 mil¬ 
lion follow SE; 

(4) More than one-half of the U.S. regis¬ 
trants that are engaged principally in explo¬ 
ration and production use SE; and 

(5) Over half of these registrants that are 
engaged primarily In other lines of business 
follow SE. 

8. The FASB also submitted a staff analy¬ 
sis of recent filings with the Commission by 
294 registrants, including 140 following FC, 
that included disclosure of the potential 
impact of adopting SE. * This analysis 


71 See. e,g., Thomas R. Dyckman. David H. 
Downes, and Robert P. McGee, "Efficient 
Capital Markets and Accounting: A Critical 
Analysis" (Englewood Cliffs, N.J.: Prentice- 
Hall. Inc., 1975) and William H. Beaver. 
"What Should be the Objectives of the 
FASB?" "The Journal of Accountancy." 
Aug. 1973. pp. 49-68. 

**On Sept. 1. 1977, the staff of the Com¬ 
mission published an interpretive release. 
Staff Accounting Bulletin ("SAB") No. 16 
(42 FR 44983). that described the staff's 
view of appropriate disclosure by registrants 
relating to the issuance of the July 15, 1977, 
FASB Exposure Draft. In SAB No 16, the 
Commission’s staff indicated that regis¬ 
trants whose financial statements would be 
substantially affected if the FASB’s propos¬ 
al were required to be applied should dis¬ 
close certain information about the relation- 


found that (1) adoption of SE would have a 
relatively insignificant financial statement 
effect for a significant minority of FC com¬ 
panies. (2) only seven of the FC companies 
disclosed that adoption of SE might affect 
their future dividend policies (none dis¬ 
closed that a would), and (3) only six dis¬ 
closed that they would have to renegotiate 
their debt or other agreements. 

The following research studies were 
submitted in support of the view that 
a requirement that FC companies 
adopt SE would have a significant ad¬ 
verse economic impact: 

1. A research consultant engaged by a 
group of several FC companies described 
previous research that he had undertaken 
on the relationship between exploration 
costs and revenue from sales of oil and gas 
produced from a large number of offshore 
leases. This consultant concluded that FC 
results in reported assets that closely ap¬ 
proximate oil and reserve values, less a 
normal return on Investment. 

2. Another research consultant engaged 
by these companies analyzed statistical and 
other data for the petroleum Industry and 
concluded that FC companies comprise an 
Important part of the independent produc¬ 
ing segment of the industry and that FC 
companies are relatively aggressive in 
searching for oil and gas. His conclusions 
were presented as support for the position 
that the financial statement effects of a 
change to SE would hinder the ability of FC 
companies to continue aggressive explora¬ 
tion programs. 

3. A representative of an investment bank¬ 
ing firm engaged by these companies ana¬ 
lyzed the financing activity of certain petro¬ 
leum companies and concluded that FC 
companies depend significantly on external 
capital sources to finance their activities 
and that they are relatively more aggressive 
than SE companies in seeking such capital. 
His conclusions were presented as support 
for the position that the financial statement 
effects of a change to SE would hinder the 
ability of FC companies to obtain capital to 
finance their exploration activities. 

4. A research firm engaged by these FC 
companies interviewed more than 100 indus¬ 
try participants and financing groups. The 
firm concluded that adoption of SE would 
cause a substantial ($1.3 billion) reduction 
in domestic exploration and development 
spending, which would not be offset by in¬ 
creased spending by other companies and 
would thus result in a substantial ($2.4 bil¬ 
lion) annual increase in the U.S. balance of 
trade deficit. 

5. This group of companies also engaged 
two academic research consultants to per¬ 
form empirical studies on the impact on 
common stock prices of FC companies of 
publication In July 1977 of the FASB’s pro¬ 


ship between their existing accounting poli¬ 
cies and the FASB’s proposal. The disclo¬ 
sures described in SAB No. 16 included an 
indication of the general magnitude of the 
potential impact on earnings and sharehold¬ 
ers equity and a discussion of any signifi¬ 
cant implications that adoption of the 
FASB’s proposed standards might have con¬ 
cerning the registrant’s dividend policy and 
its ability to comply with covenants in Us 
debt or other agreements. SAB No. 16 has 
been rescinded in SAB No. 23 (Aug. 31, 
1978), published concurrently with this re¬ 
lease. 
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posal Lo require that all companies adopt 
SE. This study, although similar in some re¬ 
spects to the research of this nature spon¬ 
sored by the FASB. used different statistical 
techniques and different samples of compa¬ 
nies. The consultants concluded on the basis 
of their research that the publication of the 
FASB's proposal caused a relative down¬ 
ward shift in the prices of the common 
stocks of FC companies which was sustained 
over a 6-month period, with no evidence of 
recovery. 

The submission of these research 
studies supporting different views con¬ 
cerning the potential economic impact 
of the adoption of SE generated sub¬ 
stantial further comment challenging 
various aspects of the methodology 
employed or the conclusions drawn 
from the studies. 

COMMISSION’S ASSESSMENT OF SE 

The Commission does not disagree 
with the view that SE is conceptually 
consistent in many respects with ac¬ 
counting in other industries. The 
Commission’s decision that SE should 
not be the uniform method of ac¬ 
counting for oil and gas producing in¬ 
dustry is based on its conclusions re¬ 
garding the information on assets and 
earnings that is conveyed by applying 
the SE method. As does any other his¬ 
torical cost method of accounting for 
oil and gas producing activities. SE 
fails to portray effectively economic 
performance because it gives no recog¬ 
nition in the primary financial state¬ 
ments to discoveries of oil and gas. 

Further. SE results in distinguishing 
costs incurred in exploration and de¬ 
velopment on a basis that does not 
provide useful information about a 
company’s assets and earnings, even 
though the conceptual basis of SE 
may be consistent with traditional ac¬ 
counting concepts. SE accounts for 
certain costs incurred in finding oil 
and gas as assets and accounts for 
other finding costs as expenses on the 
basis generally of whether the costs 
directly relate to productive proper¬ 
ties. Some of the costs related to pro¬ 
ductive properties ( e.g. t lease bonuses, 
successful exploratory wells, and all 
development wells) are capitalized and 
other costs related either to produc¬ 
tive properties ( e.g ., geological and 
geophysical costs and delay rentals) or 
to nonproductive properties ic.g., lease 
bonuses and exploratory wells) are 
charged immediately to expense. This 
differentiation among costs incurred 
in finding and developing oil and gas 
yields an Income statement that asso¬ 
ciates a mixture of current and past 
costs with the proceeds from produc¬ 
tion of previously discovered oil and 
gas reserves—an association that 
cannot result in a meaningful portray¬ 
al either of the risks associated with 
exploration or of the results of current 
operations. Furthermore, accumulated 
oast costs of exploration and deveiop- 
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ment and their amortization are irrele¬ 
vant in terms of reaching current deci¬ 
sions. whether they are made by inves¬ 
tors. government policymakers, or 
management. 

SE can therefore- lead to misunder¬ 
standings of the nature of current op¬ 
erations and financial position. The 
source of relevant information on eco¬ 
nomic resources and on the prospects 
of future cash flows for companies fol¬ 
lowing SE. or any other historical cost 
accounting method (including FC). 
would be the supplemental disclosure 
of operating costs and physical activi¬ 
ties. This information communicated 
supplementally may frequently appear 
to be directly contrary to the results 
reported in the balance sheet and 
income statement. 

The Commission is required to con¬ 
sider. among other factors, the poten¬ 
tial impact on competition in adopting 
rules pursuant to the Securities Ex¬ 
change Act of 1934 and “not adopt any 
such rule or regulation which would 
impose a burden on competition not 
necessary or appropriate in further¬ 
ance of the purposes of (the Act)” 
(section 23(a)(2), (15 UJS.C. 78w)). In 
adopting a rule on accounting stand¬ 
ards for oil and gas producers, pursu¬ 
ant to this Act, the Commission must 
therefore balance potential anticom¬ 
petitive effects of the rule against the 
purposes of the Securities Exchange 
Act. In reaching that balance, the 
Commission need not, however, choose 
the least anticompetitive alternative if 
any burden on competition is “neces¬ 
sary or appropriate” to further the 
purposes of the Act. 59 The burden of 
balancing the anticompetitive effects 
of the rule rests with the Commission 
and it must reach its own conclusions 
independently after taking into ac¬ 
count public comments and other per¬ 
tinent information. 

The Commission assessed the poten¬ 
tial economic impact of requiring a 
uniform SE method, including the po¬ 
tential impact on competition in the 
petroleum industry and the potential 
impact on domestic supplies of oil and 
gas. The Commission, in this regard, 
considered the extent to which FC 
companies have relied on equity capi¬ 
tal in the past, the impact of an ac¬ 
counting change to SE on the finan¬ 
cial statements of FC companies, and 


w The Report of the Senate Committee on 
Banking, Housing and Urban Affairs on the 
1975 Amendments states: “This explicit obli¬ 
gation to balance, against other regulatory 
criteria and considerations, the competitive 
implications of self-regulatory and Commis¬ 
sion action should not be viewed as requir¬ 
ing the Commission to justify that such ac¬ 
tions be the least anticompetitive manner of 
achieving a regulatory objective. Rather the 
Commission's obligation is to weigh com¬ 
petitive impact in reaching regulatory con¬ 
clusions.’* (S. Rept. No. 94-75 to accompany 
S. 249. 94th Cong.. 1st seas.. 13 (1975) (em¬ 
phasis added).) 
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the potential resulting effects on 
access of FC companies to external 
capital. 

The Commission believes that inves¬ 
tors should have sufficient informa¬ 
tion available to permit an efficient al¬ 
location of capital. Demonstrating 
that equity capital has been a minor 
part of the funds obtained to finance 
operations or that other companies 
have achieved success without using 
FC does not obviate the need to exam¬ 
ine whether proscribing FC would 
have a competitive impact. Conversely, 
the fact that FC companies have 
relied heavily on equity capital and 
that access to equity capital has been 
important to them in financing 
growth would not. in and of itself, 
demonstrate that FC should not be 
proscribed. The Commission has con¬ 
cluded in this regard that access to 
equity capital is important to oil and 
gas producing companies and that it 
should seek to obtain disclosure of in¬ 
formation that would foster the flow 
of equity capital to deserving compa¬ 
nies. 

While the issue of whether a man¬ 
dated change to SE would have com¬ 
petitive and other adverse economic 
effects has been contested heatedly, 
the question of the financial state¬ 
ment effect of such a change has not 
been a subject of debate. The disclo¬ 
sures in 1977 financial statements of 
potentially affected companies demon¬ 
strate that the effect of a change to 
SE would be a significant reduction in 
the net income and shareholders 
equity of many companies that now 
follow FC. The fundamental point of 
contention regarding access to capital 
is ultimately whether this adverse 
effect on financial statements would 
have a corresponding adverse impact 
either on the ability of FC companies 
to raise equity capital or on their cost 
of equity capital. 

In addition to the studies described 
previously on the possible impact on 
common stock prices of the publica¬ 
tion of the FASB’s proposal to require 
that all oil and gas producing compa¬ 
nies adopt SE. similar empirical stud¬ 
ies were conducted by the Commis¬ 
sion’s staff. 30 These empirical studies 
were generally inconclusive as to the 
possible effect of the publication of 
the FASB’s proposal on the prices of 
the common stocks of FC companies. 
The Commission, however, did not 
consider the findings of the empirical 
tests on market behavior to be critical 
to its decision on oil and gas account¬ 
ing. Notwithstanding the inconclusive 
findings of the various studies, the in- 


J0 The report of the Commission's staff 
has been placed in the public file (File No. 
S7-715) for this proceeding. In addition, the 
Commission engaged a research consultant 
to advise its staff on these empirical tests, 
and his report is also Included In the public 
file. 


FEDERAL REGISTER, VOL 43, NO. 177—TUESDAY, SEPTEMBER 12, 1978 








40700 

ability to identify the specific causes 
of stock price reactions limits the use¬ 
fulness of studies of this nature in 
reaching policy decisions. The Com¬ 
mission has concluded that its assess¬ 
ment of competitive impact as well as 
its decision on appropriate accounting 
standards must be based on its judg¬ 
ment of these issues derived from 
other information developed during its 
proceeding. 

Since the accounting change would 
not affect the underlying economic 
circumstances of a company, it would 
appear that any effects on access to or 
cost of equity capital would likely be 
short-lived, as preparers and users 
become more accustomed to dealing 
with explanations of the substance of 
companies operations in terms of cash 
flows and oil and gas reserves rather 
than historical cost financial state¬ 
ments. The Commission believes that 
the ability of companies to communi¬ 
cate these data effectively by the use 
of valuation information on proved oil 
and gas reserves (which has not been 
commonly disclosed previously) and 
other information prescribed by its 
new rules would tend to preclude any 
long-term or severe impediments to 
access to equity capital. 

In contrast to the controversy sur¬ 
rounding the issue of access to equity 
capital, the impact of requiring SE on 
access to debt financing did not appear 
to be of major concern. Substantially 
all commentators agreed that private 
debt suppliers look to oil and gas re¬ 
serves and cash flow data rather than 
reported financial results in reaching 
lending decisions. Some concern was 
expressed about a possible impact on 
public debt offerings because of the 
use of financial statement data as the 
basis for restrictive covenants in debt 
agreements and the use of financial 
statements by institutions and rating 
agencies to evaluate creditworthiness. 
The debt covenant problem is faced 
whenever major accounting changes 
are made, but experience has indicated 
that accommodations among lenders 
and borrowers can be reached without 
major difficulty. Few companies dis¬ 
closed in their 1977 financial state¬ 
ments that they would be in violation 
of loan agreements if SE were re¬ 
quired. The sophistication of institu¬ 
tions and rating agencies would likely 
negate any undue impact on their 
analyses of the debt capacities of the 
companies. The Commission conclud¬ 
ed that a change to SE would likely 
have an inconsequential, if any, 
impact on access to debt capital. 

As discussed previously, many com¬ 
mentators. including high-level repre¬ 
sentatives of FC companies, stated 
their belief that managers of FC com¬ 
panies would alter their business deci¬ 
sions by seeking to mitigate the effects 
of SE on reported earnings through a 
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reduction in their exploration expend¬ 
itures. One research study, referred to 
previously, attempted to quantify an 
estimate of the expected reduction in 
the industry's exploratory spending if 
SE were required. This study was con¬ 
sidered by the Commission to be ques¬ 
tionable in several respects and. in any 
case, to be of little relevance because it 
reflected in large part behaviorial re¬ 
actions to a proposal that was being 
heatedly contested. The Commission 
found that the expected reactions of 
managers were reflected more accu¬ 
rately in the comments and testimony 
presented directly by company offi¬ 
cials. 

The Commission found merit in the 
view that managers will base their de¬ 
cisions more on economic factors 
rather than on financial reporting fac¬ 
tors. Even if individual companies 
were to reduce their exploratory ef¬ 
forts, other companies, including inde¬ 
pendent petroleum companies, would 
likely undertake available exploration 
activities that are economically profit¬ 
able. It is likely that any effect on 
management behavior in allocating 
funds to exploration could be expected 
to be inconsequential in relation to 
other economic conditions, such as the 
government’s pricing and other regula¬ 
tory policies, the increasing costs of 
finding oil and gas, and inflation in 
general. Thus, it seems unlikely that 
exploration efforts would be substan¬ 
tially affected on an industry-wide 
basis. 

The Commission recognizes that the 
decisionmaking process at the individ¬ 
ual company level could to some 
degree be affected in a dysfunctional 
manner by the imposition of a SE re¬ 
quirement because of the financial 
statement impact of applying this 
method. The Commission’s belief that 
financial accounting should seek to 
portray financial position and operat¬ 
ing results in a meaningful manner is 
based on its view that financial report¬ 
ing on this basis would provide useful 
information to investors and other 
users of financial information. The 
Commission agrees strongly with the 
FASB's tentative conclusion that the 
objectives of financial reporting 
should be couched in terms of the 
needs of those for whom the informa¬ 
tion is intended. 31 While the potential 
economic impact of financial account¬ 
ing standards should be assessed in 
the process of establishing new stand¬ 
ards. the objective of providing useful 
Information to investors should be 
overriding. 32 Some managers may take 


*' FASB. Proposed Statement of Financial 
Accounting Concepts, "Objectives of Finan¬ 
cial Reporting and Elements of Financial 
Statements of Business Enterprises.” p. 1. 

«A number of commentators stated that 
the Commission was required to consider for 
public financial reporting purposes the na¬ 
tion’s current energy policies and the effect, 


uneconomic actions even if this objec¬ 
tive is achieved, but the Commission 
considers the actions in these cases to 
reflect on the judgment of the manag¬ 
ers involved rather than on the stand¬ 
ard-setting process. 

In summary, the economic impact 
arguments presented by commentators 
opposed to the adoption of SE were 
considered by the Commission to be 
vastly overstated and oversimplified. 
They were based generally on either a 
presumption of a naive capital market 
or a presumption of large numbers of 
naive and misdirected managers in the 
petroleum Industry. The Commission 
found during its proceeding, especially 
during the public hearing in which it 
had the opportunity to discuss these 
issues directly with corporate manag¬ 
ers and representatives of the invest¬ 
ment community, that these presump¬ 
tions were invalid. The Commission ul¬ 
timately concluded that the economic 
impact of requiring SE would be short¬ 
lived and much less severe than pre¬ 
dicted by those commentators. 

Nevertheless, the Commission recog¬ 
nizes that, if it were to require that all 
companies adopt SE, certain costs 
would be imposed on oil and gas pro¬ 
ducers whose financial statements 
would be materially affected by the 
accounting change. These costs would 
include: the costs of gathering the 
data to make the accounting change 
and revising accounting systems to 
generate the information needed to 
report under the new method; the 
costs and the confusion of explaining 
the accounting change to users, who 
would also incur costs in adjusting to 
the new information; and the costs 
that would be incurred by a few com¬ 
panies in revising debt and other con- 


if any. its actions would have on these poli¬ 
cies. As described previously, the competi¬ 
tion and energy supply issues involved in 
this proceeding are fundamentally insepara¬ 
ble and thus were taken into consideration 
by the Commission. The Commission wishes 
to make clear, however, its view that at¬ 
tempts to foster particular national econom¬ 
ic policies, such as an Increase in domestic 
petroleum production, are not appropriate 
considerations in formulating financial re¬ 
porting standards. Financial reporting 
should seek to provide Investors with useful 
information that is relevant, reliable, com¬ 
parable, and unbiased. Otherwise, the capi¬ 
tal allocation process would be distorted and 
ultimately the credibility of the information 
provided by financial reporting would be 
lost. Energy is clearly a vital asset and in¬ 
creased production is an important national 
goal, but it should not be obtained by influ¬ 
encing the financial accounting measure¬ 
ment system for the express purpose of en¬ 
couraging investors to commit funds. To the 
extent that the capital market is efficient 
such an approach would not work; but, 
beyond this and more Importantly, the 
social cost of the Intent In terms of dimin¬ 
ished credibility of the country’s public dis¬ 
closure system and capital markets would be 
disproportionately high. 
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tractual arrangements that are based 
on financial accounting data. Imposing 
these costs on companies, together 
with the possibility that to some 
extent PC companies might encounter 
a degree of unwarranted difficulty in 
raising capital, was considered unjusti¬ 
fied by the Commission in view of its 
conclusions that the SE method does 
not provide significant useful informa¬ 
tion on financial position and operat¬ 
ing results. 

PULL COST ACCOUNTING 

The PC method, like SE, is not fol¬ 
lowed uniformly in practice. Typically, 
all costs (including nonproductive 
costs) incurred in the search for and 
development of oil and gas reserves 
within large cost centers (usually 
countries or continents) are capital¬ 
ized, subject to a value limitation. The 
capitalized costs are amortized, usually 
on a composite unit-of-production 
basis, as oil and gas are produced. 
Some companies do not include cer¬ 
tain costs, such as those associated 
with major offshore lease acquisitions, 
in the costs being amortized until the 
properties are evaluated through the 
drilling of exploratory wells, at which 
time the costs together with the relat¬ 
ed oil and gas reserves are included in 
the composite amortization computa¬ 
tion for the cost center. Practice in ap¬ 
plying PC also varies with regard to 
the treatment of costs incurred in a 
cost center prior to establishing pro¬ 
duction, for example, in a newly ac¬ 
quired foreign concession. Frequently, 
these preproduction costs are deferred 
without applying any value limitation 
as long as exploration is underway. 
Gains or losses from the sale of oil and 
gas reserves are usually not recognized 
by companies following PC unless an 
unusually large portion of the reserves 
are sold. Like SE, revenue under the 
PC method is recognized only upon 
sales to outside parties. 

COMMENTS IN SUPPORT OP FC 33 

Supporters of PC asserted that PC 
better reflects the economic facts of 
exploration and thus provides finan¬ 
cial statements that are more mean¬ 
ingful in measuring the performance 
of companies. They stated that compa¬ 
nies entering the industry initially or 
companies increasing their capital ex¬ 
penditures, particularly smaller com¬ 
panies, would be burdened by adverse 
effects on their financial statements if 
SE were required regardless of the 
degree of success in finding oil and 
gas, because earnings reported under 
SE are affected more by the level of 
exploratory spending than by the re¬ 
sults of the exploratory effort. Like- 


“Much of the previous discussion in 
•Comments in Opposition to SE" presents 
arguments by commentators in support of 
PC. 
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wise, they noted that companies fol¬ 
lowing SE can increase their earnings 
by reducing the level of their explora¬ 
tion effort and producing previously 
discovered oil and gas. PC, in their 
view, would avoid these consequences 
of SE. 

In addition, these commentators as¬ 
serted that, under FC. a company that 
is relatively more successful in discov¬ 
ering oil and gas typically reports 
higher earnings than would otherwise 
be the case, and that a company that 
incurs finding costs relatively higher 
than the value of its discoveries re¬ 
ports lower earnings. They claimed 
that PC thus provides financial state¬ 
ments that are more useful than SE in 
providing signals of current explora¬ 
tion activity and in predicting the 
future prospects of companies. 

PC supporters maintained that the 
fundamental issue In oil and gas ac¬ 
counting is the definition of the asset 
to be accounted for. They asserted 
that SE inappropriately places empha¬ 
sis on individual expenditures by re¬ 
porting as assets only those costs of 
productive properties, successful ex¬ 
ploratory wells, and facilities that con¬ 
stitute the oil and gas producing 
system. They claimed that this factor 
makes SE inconsistent with the prima¬ 
ry objective of exploration activities, 
which is to find, develop, and produce 
oil and gas reserves. Oil and gas re¬ 
serves rather than the costs of proper¬ 
ties and equipment were said to be the 
assets of an oil and gas producing com¬ 
pany. Under the historical cost frame¬ 
work. the objective should be, in their 
view, to account properly for the total 
costs of acquiring these assets. 

Most PC advocates acknowledge that 
FC does not purport to represent cur¬ 
rent values of oil and gas reserves. 
Nevertheless, they believe that PC 
provides book values of assets that are 
closer to economic values than does 
SE and that PC thereby enables users 
of financial statements to gain a 
better understanding of the current 
value of reserves. 

COMMENTS IN OPPOSITION TO FC 34 

The primary defect of PC. according 
to its critics, is that it relies on a 
“cover” concept whereby costs that 
are either unsuccessful or unrelated to 
specific oil and gas reserves are cap¬ 
italized and amortized against rev¬ 
enues from productive properties. 
They commented that PC capitalizes 
nonproductive costs as assets and 
noted that a dry hole has no value 
and, consequently, should not be re¬ 
ported as an asset. They stated that, 
because nonproductive costs dissipate 
shareholders’ Investment, SE properly 


*Much of the previous discussion In 

• Comments in Support of SE* *‘ presents ar¬ 
guments by commentators in opposition to 
PC. 
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reflects such costs as current period 
expenses. 

The opponents of PC argued that 
SE better portrays the economic reali¬ 
ties of exploration. They noted that 
two important realities in the petro¬ 
leum industry are the risks associated 
with exploration and the volatility of 
commercial successes and failures. 
They asserted that financial state¬ 
ments should reflect these risks and 
fluctuations in earnings and not ob¬ 
scure them. The opponents of FC also 
objected to the view that PC recog¬ 
nizes oil and gas reserves as assets, as¬ 
serting that both FC and SE accumu¬ 
late costs to be assigned to oil and gas 
produced and that the methods differ 
only in the amount of costs to be as¬ 
signed. These commentators stated 
that only value accounting, which 
they considered impracticable at the 
present time, could perhaps better 
serve the needs of Investors for infor¬ 
mation than SE combined with supple¬ 
mental disclosure of operating data. 
While they acknowledged that non¬ 
productive costs are necessary costs of 
operations, these costs were said to 
add no value to the company and thus 
should be reported as current operat¬ 
ing expenses. 

The issue was also raised that the 
existence of FC as an alternative to SE 
or as a uniform method of accounting 
for the oil and gas producing industry 
places anticompetitive burdens on 
companies because of the impact that 
noncomparable financial statements 
have on the securities markets. Com¬ 
mentators claimed that adoption of 
SE as a uniform method would en¬ 
hance competition in the capital mar¬ 
kets by providing Intercompany and 
interindustry comparability of objec¬ 
tively prepared financial data so that 
consistent analyses of risks and re¬ 
wards would be facilitated. 

COMMISSION’S ASSESSMENT OF FC 

The Commission has concluded that 
the FC method, like SE. is inherently 
defective in providing useful informa¬ 
tion on financial position and operat¬ 
ing results for a number of reasons. In 
addition to the failure of FC to pro¬ 
vide timely recognition of discoveries 
of oil and gas reserves in the primary 
financial statements as discussed 
below, the Commission was troubled 
by the ability of companies following 
PC. absent adequate disclosure, to con¬ 
ceal the effects of unprofitable cur¬ 
rent exploration programs. For exam¬ 
ple, a company could engage in un¬ 
profitable exploration programs and 
not reflect that fact in net income be¬ 
cause it owned valuable reserves dis¬ 
covered many years in the past. 

The Commission was also disturbed 
by the comments of corporate manag¬ 
ers that their companies needed FC to 
report stable earnings because fluctu- 
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ating earnings are adversely regarded 
by their shareholders. This point of 
view was taken by, among others, sev¬ 
eral representatives of rate-regulated 
companies that have undertaken ex¬ 
ploration programs in recent years on 
a non-rate-regulated basis. The Com¬ 
mission disagrees strongly with this 
viewpoint. If companies undertake 
business endeavors, such as oil and gas 
producing activities, that are charac¬ 
terized by intermittent success and 
failure, financial reporting should re¬ 
flect clearly the fluctuating nature of 
these operations. 

The Commission is taking steps in 
this proceeding to insure that inves¬ 
tors and government policymakers 
have sufficient information to over¬ 
come this inherent deficiency of PC. 
Supplemental disclosure of informa¬ 
tion on costs incurred in oil and gas 
producing activities and on quantities 
and valuations of proved oil and gas 
reserves are being required. Also, the 
proposed supplemental RRA earnings 
summary would provide useful infor¬ 
mation on the variability of earning 
activities of oil and gas producers. 

Moreover, as discussed further at 
the conclusion of section VII, “De¬ 
scription of the Rules,” the Commis¬ 
sion reminds registrants who follow 
FC of their responsibility to provide 
an explanation of their financial data 
in “Management’s Discussion and 
Analysis of the Summary of Earnings 
or Summary of Operations” to enable 
investors to appraise the quality of 
earnings. The Commission and its 
staff examined many of these narra¬ 
tive presentations by PC companies in 
connection with the public hearing 
conducted as part of this proceeding 
and found them to be generally inad¬ 
equate. For instance, several cases 
were noted in which substantial in¬ 
creases in depreciation, depletion, and 
amortization expense were explained 
in genera] terms rather than present¬ 
ing the impact of factors such as 
changes in estimated reserves and 
higher finding costs. The Commission 
believes the narratives should include 
explanations that relate the financial 
statements and the supplemental dis¬ 
closure^, including reserve quantity 
and valuation information, in a mean¬ 
ingful, comprehensive analysis. The 
Commission’s staff will be taking ap¬ 
propriate steps to insure that the ex¬ 
planations provided by registrants in 
the oil and gas producing industry are 
adequate in this regard. 

In addition, the Commission is pro¬ 
posing separately, in Release No. 33- 
5968, rules that would establish a spec¬ 
ified limitation on capitalized costs 
under the PC method and rules that 
would proscribe certain troublesome 
practices in applying PC, such as ex¬ 
cluding undeveloped lease costs from 
the costs being amortized and not pro¬ 
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viding any limitations on preproduc¬ 
tion costs capitalized in new cost cen¬ 
ters. 

In addition to these concerns. PC. 
like SE, is based on recording the his¬ 
torical costs of completed transactions, 
with revenue recognized only as sales 
are made to outside parties. Therefore, 
the Commission’s criticisms of SE and 
traditional oil and gas accounting 
methods in general apply equally to 
PC. 

Some commentators contended that 
FC yields reported assets that approxi¬ 
mate or closely represent values of oil 
and gas reserves. The Commission ac¬ 
knowledges a long-run, theoretical 
equivalency for the industry as a 
whole between the total costs (includ¬ 
ing a return on funds invested) in¬ 
curred in exploration and development 
activities and the value of oil and gas 
discovered. Various market imperfec¬ 
tions, such as uncertainties inherent 
in exploration activities and the 
impact of Government regulation, 
raise questions, however, about the 
ability of this equivalency to exist 
even on an industrywide basis except 
in the long run. On an individual-firm 
basis, which is the focus of financial 
accounting. these considerations 
become irrelevant. Accumulated costs 
represent values in such cases only by 
coincidence because of many factors, 
including the stochastic nature of dis¬ 
coveries, the inability to estimate accu¬ 
rately total recoverable quantities of 
oil and gas (as opposed to proved re¬ 
serves), and the effects of changing oil 
and gas prices and changing costs of 
finding and developing oil and gas. 
The Commission, therefore, considers 
the view that PC results in reported 
assets of an oil and gas producing com¬ 
pany that approximate the values of 
its oil and gas properties to be without 
merit. 

For similar reasons, the Commission 
also disagrees with the FC supporters 
who contended that it provides a 
meaningful portrayal of the total costs 
of oil and gas reserves. The develop¬ 
ment of a procedure to relate the costs 
of finding and developing oil and gas 
with reserves discovered is extremely 
complex. The industry is characterized 
by long periods between initial ex¬ 
penditures and the ultimate receipt of 
proceeds from production of oil and 
gas discovered. 

A relationship of costs incurred and 
reserves discovered has meaning only 
if costs and discoveries are considered 
over a relevant period of time; howev¬ 
er. PC results in averaging the total 
costs incurred by a company with its 
total discoveries, placing no time con¬ 
straint on this averaging procedure. 
Costs incurred many years in the past 
would be related with current discov¬ 
eries, and past discoveries related with 
current expenditures. A procedure to 


develop a valid relationship between 
costs and reserves would likely have to 
consider factors such as accumulating 
exploration expenditures over some 
relevant period of time (perhaps 5 to 
10 years, varying by property), allocat¬ 
ing prediscovery and nonproductive 
costs in an appropriate manner, esti¬ 
mating ultimate recoverable oil and 
gas reserves (which are much more 
subjective than estimates of proved re¬ 
serves), and adjusting historical costs 
over the time span to a current cost 
basis. Such considerations are far 
beyond the scope of FC. or any finan¬ 
cial accounting method. Yet, the ne¬ 
cessity to consider these factors in de¬ 
veloping a useful relationship between 
costs and discoveries refutes the argu¬ 
ment that PC results in a meaningful 
measure of the total costs of oil and 
gas reserves or that it meaningfully re¬ 
lates costs and reserves in an income 
statement. 

In summary, the Commission reject¬ 
ed PC as a uniform method because it 
does not reflect valuations of oil and 
gas reserves in reported assets and 
earnings, thus failing to provide useful 
information to investors and policy¬ 
makers on the significant aspects of 
oil and gas producing activities, and 
because it fails to provide a meaning¬ 
ful portrayal of the costs of finding 
and developing oil and gas reserves. 

AREA-OF-INTEREST APPROACH 

A number of commentators suggest¬ 
ed that an accounting method be de¬ 
veloped that would define cost centers 
or projects on the basis of some crite¬ 
ria (an “area-of-interest”) and that all 
costs related to the area-of-interest be 
capitalized to the extent that oil and 
gas reserves are discovered attributa¬ 
ble to the area-of-interest. Some 
stated that an area-of-interest ap¬ 
proach would be more consistent with 
the decisionmaking process of manag 
ers in the oil and gas producing indus¬ 
try. 

Various criteria were suggested as 
the basis for defining an area-of-inter¬ 
est, such as the individual field, larger 
related geological structures, geo¬ 
graphical areas, or total expenditures 
for a drilling program. Obviously, as 
the boundaries of the area-of-interest 
are narrowed, the financial statement 
impact of such an approach tends 
toward that of SE; and as the cost cen¬ 
ters or projects are broadened, such an 
approach tends toward FC. 

The area-of-interest method was ap¬ 
pealing in concept to the Commission 
in certain respects. This approach 
would avoid certain of the more unde 
sirable aspects of SE and FC. For in¬ 
stance, unlike SE, it would not require 
that exploration costs related to prop¬ 
erties with proved reserves be recog¬ 
nized as current expenses. It would 
also place boundaries on cost centers 
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to avoid to some extent the deferral of 
current exploration losses that can 
occur under PC when current explora¬ 
tion programs are unprofitable. 

The practical problems of develop¬ 
ing a method of accounting based on 
an area-of-interest are great. The de¬ 
velopment process itself would require 
a lengthy and costly major project. 
The financial statement impact of ap¬ 
plying such a method would not be 
known until standards were developed. 
Defining the cost center and address¬ 
ing the temporal issue discussed previ¬ 
ously in connection with the PC 
method are difficult issues that would 
have to be resolved prior to imple¬ 
menting an approach of this nature. 
The feasibility of developing an area- 
of-interest approach within a reason¬ 
able period of time is. therefore, ques¬ 
tionable. in the Commission’s view. 

Furthermore, the Commission ques¬ 
tions the assertion of some commenta¬ 
tors that the area-of-interest approach 
reflects the managerial decision proc¬ 
ess in the oil and gas producing indus¬ 
try. Infbrmation provided to the Com¬ 
mission during its proceeding indicat¬ 
ed that the basis for management de¬ 
cisions varies from company to compa¬ 
ny and within companies. The most 
frequently stated basis for decision¬ 
making by company managers was 
that of an exploration program, i.e., 
allocating capital among available 
drilling prospects wherever located on 
the basis of risk-adjusted expected re¬ 
turns. Such an approach frequently 
results in related capital expenditures, 
in terms of the management decision¬ 
making process, being made in unre¬ 
lated geological or geographical areas. 
The Commission doubts that a work¬ 
able accounting approach could be de¬ 
veloped on a “program" basis. More¬ 
over. the relationship between man¬ 
agement decisionmaking and appropri¬ 
ate financial accounting measures is 
unclear, at best. 

In the final analysis, the Commis¬ 
sion has concluded that the major 
problems related to the development 
of an area-of-interest approach make 
further considerations of it impracti¬ 
cal at the present time. Like SE and 
FC. the method would not reflect dis¬ 
coveries of oil and gas in reported 
assets and earnings on a timely basis. 
This factor alone negates the ability 
of any of these accounting methods to 
measure economic activity in the oil 
and gas producing industry in a mean¬ 
ingful manner. The Commission be¬ 
lieves that efforts should be directed 
toward developing a method of ac¬ 
counting. such as RRA. that would ac¬ 
complish this objective rather than 
seeking to develop an area-of-interest 
approach. 
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VI. Reporting to the Department op 
Energy 

Section 503 of EPCA (42 U.S.C. 
6383) requires that the Commission. 
“Cflor purposes of developing a reli¬ 
able energy data base related to the 
production of crude oil and natural 
gas * * * shall take such steps as may 
be necessary to assure the develop¬ 
ment and observance of accounting 
practices to be followed in the prepa¬ 
ration of accounts by persons engaged, 
in whole or In part, in the production 
of crude oil or natural gas in the 
United States.” As discussed below, 
this section requires that these ac¬ 
counting practices permit, to the 
greatest extent practicable, the compi¬ 
lation of an energy data base. 

REPORTING TO DOE PURSUANT TO EPCA 

Section 11(c) of the Energy Supply 
and Environmental Coordination Act 
of 1974 (15 U.S.C. 796), as amended by 
section 505 of EPCA and by the DOE 
Organization Act of 1977 (Pub. L. 95- 
91). states the following: 

(3) In order to carry out (its) responsibil¬ 
ities under subsection (a) of (sec. 11) (DOE) 
shall require, pursuant to subsection 
(b)(1)(A) of (sec. 11), that persons engaged, 
in whole or in part, in the production of 
crude oil or natural gas— 

(A) keep energy information in accord¬ 
ance with the accounting practices devel¬ 
oped pursuant to section 503 of the Energy 
Policy and Conservation Act. and 

(B) submit reports with respect to energy 
information kept in accordance with such 
practices. 

(DOE) shall fUe quarterly reports with 
the President and the Congress compiled 
from accounts kept in accordance with such 
section 503 and submitted to (DOE) in ac¬ 
cordance with this paragraph. Such reports 
shaU present energy informationln the cat¬ 
egories specified in subsection (c) of such 
section 503 to the extent that such informa¬ 
tion may be compiled from such accounts. 
Such energy information shall be collected 
and such quarterly reports made for each 
calendar quarter which begins 6 months 
after the date on which the accounting 
practices developed pursuant to such sec¬ 
tion 503 are made effective. 

Thus. DOE is required to: (1) Man¬ 
date that oil and gas producers keep 
energy information in accordance with 
these accounting practices developed 
by the Commission pursuant to EPCA; 
(2) collect reports of energy informa¬ 
tion from oil and gas producers com¬ 
piled from accounts maintained in ac¬ 
cordance with the accounting prac¬ 
tices; and (3) submit reports to the 
President and the Congress based on 
the reports received from the produc¬ 
ers. 

DOE has indicated to the Commis¬ 
sion that it plans to develop two re¬ 
porting systems, an annual and a quar¬ 
terly system, in implementing the re¬ 
quirements of EPCA. The annual re¬ 
porting system will be incorporated 
into a broader reporting system, called 


40703 

the “Financial Reporting System” or 
”FRS.” being developed by DOE. Sec¬ 
tion 205(h)(2) of the DOE Organiza¬ 
tion Act requires that DOE develop 
the format for an “energy-producing 
company financial report” to allow' 
comparison among energy-producing 
companies on a uniform and standard¬ 
ized basis and to permit: 

(A) An evaluation of company revenues, 
profits, cash flow, and Investments in total, 
for the energy-related lines of commerce in 
which such company is engaged and for all 
significant energy-related functions within 
such company: 

(B) An analysis of the competitive struc¬ 
ture of sectors and functional groupings 
within the energy industry; 

(C) The segregation of energy informa¬ 
tion. including financial information, de¬ 
scribing company operations by energy 
source and geographic area: 

(D) The determination of costs associated 
with exploration, development, production, 
processing, transportation, and marketing 
and other significant energy-related func¬ 
tions within such company: and 

(E) Such other analyses or evaluations as 
(DOE) finds is necessary to achieve the pur¬ 
poses of this Act. 

DOE is required by section 205(h) of 
this Act to consult w ith the Commis¬ 
sion and to assure that the “energy- 
producing company financial report" 
is consistent (to the extent practicable 
and consistent with the purposes and 
provisions of the Act) with the ac¬ 
counting practices for oil and gas pro¬ 
ducers developed pursuant to EPCA. 

DOE has informed the Commission 
that FRS is to be used to collect infor¬ 
mation annually in response to the re¬ 
quirements of EPCA. FRS was pub¬ 
lished on June 22. 1978. for public 
comment and hearing (Form EIA-28 
(43 FR 2705J)) in connection with the 
required review and clearance of the 
proposed form by the Office of Man¬ 
agement and Budget. DOE stated that 
it plans to collect data using FRS ini¬ 
tially from 29 large petroleum produc¬ 
ers during 1978 and in 1979 from ap¬ 
proximately 100 large companies and a 
sample of 150 smaller companies. DOE 
has not indicated its plans concerning 
EPCA’s requirement that data be col¬ 
lected quarterly from all oil and gas 
producers. 

FRS consists of a number of report¬ 
ing schedules of financial information, 
w'hich are tied to a company’s publicly 
reported financial statements, togeth¬ 
er with schedules of statistical data. 
DOE has stated, that its objectives in 
developing FRS include, where possi¬ 
ble. conformance of its definitions and 
requirements to those used in related 
government and public reporting sys¬ 
tems. 

COMMISSION S RESPONSIBILITIES UNDER 
EPCA 

The Commission considers its re¬ 
sponsibilities under EPCA to be divid- 
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ed between two related areas: (1) Ac¬ 
counting practices necessary to pre¬ 
pare financial statements to be filed 
with DOE; and (2) accounting prac¬ 
tices necessary to compile the finan¬ 
cial and operating information supple¬ 
mental to financial statements, as re¬ 
quired by EPCA in section 503(c)(3). 

Provisions of EPCA describe an 
energy data base and require inclusion 
of specific data; however, its require¬ 
ments are not restrictive. The lan¬ 
guage in EPCA describing the energy 
data base can be traced to the disclo¬ 
sure recommendations of “Accounting 
Research Study No. 11", “Financial 
Reporting in the Extractive Indus¬ 
tries" (“ARS No. 11"), a research 
study published in 1969. 55 The disclo¬ 
sure recommendations of “ARS No. 
11" stressed the importance of supple¬ 
menting financial statements with in¬ 
formation on reserves and operating 
activities “to compensate for the limit¬ 
ed ability of conventional financial 
statements to portray the financial po¬ 
sition and results 6f operations of com¬ 
panies in the extractive industries.” 56 
The goals of presenting data supple¬ 
mental to financial statements were 
" • • • to facilitate evaluation of effort 
and result • * V “ • • • to facilitate 
correlation (of financial data) with 
mineral reserve and operating data 
• • • M and to provide “ • • • a means 
of identifying the magnitude of effort 
with result, as expressed in both finan¬ 
cial and statistical terms • • V’ 57 

The Commission has concluded that 
information on oil and gas reserves 
and other statistical operating data to¬ 
gether with reported earnings and fi¬ 
nancial position should be made avail¬ 
able to investors to enable evaluations 
of the securities of individual compa¬ 
nies engaged in oil and gas producing 
activities. Government officials, in for¬ 
mulating national energy policies, 
should also have access to these finan¬ 
cial and operating data for individual 
oil and gas producers as well as aggre¬ 
gated data on an industrywide basis. 
The determination by the Commission 
to combine consideration of the issues 
involving reporting to DOE and to in¬ 
vestors stems from the relationship 
between the requirements of EPCA 
and the needs of investors for useful 
information in assessing the securities 
of companies engaged in oil and gas 
producing activities. 

The focus of EPCA is the reporting 
of energy data, including financial in¬ 
formation, to DOE. The major contro¬ 
versy involved in the Commission’s 
proceeding on oil and gas accounting, 
however, has not involved the reports 
to be filed with DOE. which are not 


34 ARS No. 11 (New York. N.Y.: American 
Institute of Certified Public Accountants, 
1969). ch. 8. 

44 Ibid. 

” Ibid. 
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expected to be distributed to the in¬ 
vesting public, but rather the Commis¬ 
sion’s deliberations on public financial 
reporting issues. 

While the primary impetus for the 
Commission's undertaking this pro¬ 
ceeding was the mandate of EPCA, as 
noted previously, the Commission has 
long been concerned about public fi¬ 
nancial reporting by oil and gas pro¬ 
ducing companies. The Commission 
decided that its responsibilities under 
the Federal securities laws dictated 
that it consider public financial re¬ 
porting issues in conjunction with its 
consideration of accounting issues 
from the standpoint of reporting to 
DOE. 3 * 

The joint undertaking to develop 
public financial reporting standards 
and to develop accounting practices 
for reporting to DOE resulted in ex¬ 
pressions of concern by commentators 
that the Commission was not giving 
proper consideration to the issues in 
view of the different purposes of the 
Federal securities laws and of EPCA. 
The Commission has carefully as¬ 
sessed the rules it adopted in this pro¬ 
ceeding separately in terms of public 
financial reporting and reporting to 
DOE. The Commission has concluded 
that the information needs of inves¬ 
tors and government policymakers are 
fundamentally similar in this instance, 
even though the level of detail re¬ 
quired by these groups of users may 
differ. The requirements adopted pur¬ 
suant to the Federal securities laws 
and those under EPCA reflect, there¬ 
fore, this similarity of needs for rele¬ 
vant and reliable information on oil 
and gas producing activities. 

FINANCIAL STATEMENTS FILED WITH DOE 

In its comments submitted in con¬ 
nection with the Commission’s pro¬ 
ceeding, DOE has advised the Com¬ 
mission that the “primary needs of 
the Financial Reporting System are 
full disclosure and uniform definitions 
of financial and operating data • • • 
(and that FRS) can be adapted to any 
accounting system adopted by the 
SEC which meets these require¬ 
ments. 39 ” 

Further, DOE commented that: 

[Tlhe DOE concludes that historical cost 
accounting methods do not portray ade¬ 
quately the operating results of oil and gas 
producers, particularly with regard to oil 
and gas reserves. It is clear that neither the 
full cost nor the successful efforts method 
permits reliable evaluation of the profitabil¬ 
ity of oU and gas exploration investments 
• • • 

The DOE does not advocate the adoption 
of any particular accounting method as 
most suitable for public reporting purposes. 
For purposes of the Financial Reporting 


**See release No. 33-5877 (42 FR 57661), 
Oct. 26. 1977. 

••Comments of DOE, Apr. 3. 1978. p. 6, In 
file S7-715. 


System, the successful efforts and the full 
cost methods appear less suitable than a 
form of value accounting for reserves.* 0 

DOE’s comments are consistent with 
the Commission’s decision to initiate 
efforts seeking the development of an 
accounting method that will incorpo¬ 
rate valuations of proved oil and gas 
reserves in the financial statements. 
During the period that this method of 
accounting is being developed and its 
feasibility assessed, the Commission, 
for reasons discussed earlier in this re¬ 
lease. is not requiring that oil and gas 
producers adhere to a uniform method 
in preparing financial statements to be 
reported either to investors or to DOE. 
The Commission reached this conclu¬ 
sion with respect to DOE reporting on 
the basis that the objectives of EPCA 
would not be fostered if such a re¬ 
quirement were adopted and that the 
maximum amount of useful informa¬ 
tion for an understanding and com¬ 
parison of companies’ operations 
would be made available through the 
reporting of supplemental financial 
and operating data pursuant to the 
rules published in the release. 

ENERGY DATA BASE 

Section 503(c) of EPCA requires the 
Commission to: 

• • • assure that accounting practices devel¬ 
oped pursuant to [EPCA). to the greatest 
extent practicable, permit the compilation, 
treating domestic and foreign operations as 
separate categories, of an energy data base 
consisting of: 

(1) The separate calculation of capital, 
revenue, and operating cost Information 
pertaining to— 

<A) prospecting, 

(B) acquisition, 

<C) exploration, 

(D) development, and 

(E) production, 

including geological and geophysical costs, 
carrying costs, unsuccessful exploratory 
drilling costs. Intangible drilling and devel¬ 
opment costs on productive wells, the cost 
of unsuccessful development wells, and the 
cost of acquiring oil and gas reserves by 
means other than development. Any such 
calculation shall take Into account disposi¬ 
tion of capitalized costs, contractual ar¬ 
rangements involving special conveyance of 
rights and joint operations, differences be¬ 
tween book and tax income, and prices used 
'in the transfer of products or other assets 
from one person to any other person, in¬ 
cluding a person controlled by. controlling 
or under common control with such person. 

<2) The full presentation of the financial 
information of persons engaged in the pro¬ 
duction of crude oil or natural gas. includ¬ 
ing— 

(A) disclosure of reserves and operating 
activities, both domestic and foreign, to fa¬ 
cilitate evaluation of financial effort and 
result; and 

(B) classification of financial information 
by function to facilitate correlation with re¬ 
serve and operating statistics, both domestic 
and foreign. 

(3) Such other information, projections 
and relationships of collected data as shall 


*® Ibid. pp. 7-8. 
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be necessary to facilitate the compilation of 
such data base. 

Based on this section, the Commis¬ 
sion has determined that the following 
information relating to the operations 
of individual oil and gas producers 
must be included in the energy data 
base: 

1. A tabulation of costs by function, 
including those charged to expense as 
incurred as well as those capitalized. 

2. Disclosure of revenues from oil 
and gas production. 

3. Disclosure of oil and gas reserves. 

4. Disclosure of operating statistical 
information. 

5. A classification of financial state¬ 
ment data by function—which involves 
reporting financial statement data ac¬ 
cording to exploration, development 
and production activities to facilitate 
interpreting the physical results 
shown by oil and gas reserves and 
other operating statistics. 

The “prospecting” category specified 
by section 503(c)(1)(A) is not typically 
applied to oil and gas producing activi¬ 
ties—it was taken from “ARS No. 11” 
which used the five functional classifi¬ 
cations incorporated into EPCA to de¬ 
scribe operations common to all ex¬ 
tractive industries. If prospecting costs 
are considered to be costs incurred 
prior to the acquisition of a property, 
they would consist principally of 
preacquisition geological and geo¬ 
physical expenditures, which the Com¬ 
mission’s rules include in exploration 
costs. FRS requires that geological 
and geophysical costs be reported sep¬ 
arately (the Commission has conclud¬ 
ed that this level of detail is unneces¬ 
sary for investor reporting purposes). 
In the Commission’s view, this report¬ 
ing requirement accomplishes the ob¬ 
jectives of EPCA in specifying that 
“prospecting” costs be considered a 
separate functional category. 41 

EPCA provides for the separate re¬ 
porting of capital and operating cost 
information on a functional basis. It 
also requires that costs incurred in op¬ 
erations be reported in substantial 
detail separately for costs capitalized 
and costs charged to expense. The ob¬ 
jective of this requirement of EPCA, 
though, is to obtain the total current 
costs incurred in searching for, devel¬ 
oping, and producing oil and gas. 

Analyses to correlate current finding 
and developing costs with oil and gas 
reserve activity require these total 
costs, without regard to their treat¬ 
ment in financial statements. The re¬ 
porting of total costs incurred in these 
activities facilitates such analyses, 
which require information over a 
number of years and consideration of 
complex relationships, as well as pro¬ 
viding information on the magnitude 
of operations and the uses of cash. 41 


41 For a further discussion of this matter. 
see release No. 33-5877. 

“This relationship between costs and re¬ 
serves was discussed in connection with the 
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The Commission has considered var¬ 
ious approaches of relating costs and 
reserves in some manner as a possible 
requirement for supplemental disclo¬ 
sure purposes and has concluded that 
such a requirment is not feasible at 
the present time. 

EPCA also requires the separate re¬ 
porting of revenue on a functional 
basis. Under the traditional financial 
accounting methods, revenue is recog¬ 
nized only upon production. Section 
210.3-18(k)(4) of the rules published in 
this release specifies the accounting 
practices for reporting historical net 
revenue information, including the 
value of transfers for integrated com¬ 
panies. 

Section 503(c)(2) requires the pres¬ 
entation of oil and gas reserve infor¬ 
mation and operating statistical data 
to facilitate evaluation of financial 
effort and result, and the presentation 
of functional financial statement data 
to correlate with reserve and operating 
statistics. Section 210.3-18(k)(5) of the 
rules published in this release provides 
for the disclosure of oil and gas re¬ 
serve information and paragraph 
(k)(2) provides for the disclosure of 
costs capitalized in balance sheets. 
Further, as described below, the rules 
also require the reporting of valuation 
information relating to proved oil and 
gas reserves. 

FRS requires the reporting of cer¬ 
tain statistical information on oil and 
gas properties, drilling operations, and 
production activity. 43 The Commission 
concluded that it was not necessary to 
adopt rules pursuant to EPCA for the 
reporting of statistical information be¬ 
cause the nature of this information 
(ie., acreage owned, wells drilled, 
quantities produced) does not require 
the development of accounting prac¬ 
tices. 

Section 503(c)(3) of EPCA indicated 
that the data base shall include “Is] 
uch other information, projections, 
and relationships of collected data as 
shall be necessary to facilitate the 
compilation of such data base.” As 
noted above, the Commission’s rules 
provide for the reporting of informa¬ 
tion, including present values, pertain¬ 
ing to estimated future production 
from proved oil and gas reserves. The 


Commission’s assessment of FC in section V. 
“Traditional Oil and Gas Accounting Meth¬ 
ods.” Information on costs incurred in oil 
and gas producing activities classified by 
functional categories is required by *the 
newly adopted § 210.3-18(kX3). The Com¬ 
mission has determined not to require that 
costs incurred in these activities be separat¬ 
ed into amounts capitalized and amounts 
charged to expense for purposes of investor 
reporting. 

°The Commission in item 2 of Regulation 
S-K requires disclosure of information of 
this type in somewhat less detail for inves¬ 
tors. These requrements are being revised as 
proposed in release No. 33-5967, published 
concurrently with this release. 
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Commission believes that this infor¬ 
mation is essential to an understand¬ 
ing of companies operations. 

DOE'S DATA REQUIREMENTS 

DOE has informed the Commission 
that the proposed FRS contains all in¬ 
formation it has identified thus far as 
fulfilling its needs relating to oil and 
gas producing activities. The Commis¬ 
sion believes that it has addressed the 
significant problems relating to ac¬ 
counting practices needed to compile 
and report these data. It can be ex¬ 
pected, though, that DOE will identify 
data in the future relating to oil and 
gas producing activities that will be 
useful for its analyses, and further 
considerations of required accounting 
practices may be necessary. 

The Commission believes that the 
proposed RRA method that it is seek¬ 
ing to develop would generate substan¬ 
tially more useful information to DOE 
than that provided by the primary fi¬ 
nancial statements prepared on the 
basis of traditional accounting meth¬ 
ods. RRA is conceptually consistent 
with the requirements of EPCA. It 
would permit, for example, the separa¬ 
tion of operating results between ex¬ 
ploration and development activities 
and production activities. 

DOE may have need for more for¬ 
ward-looking information than that 
reflected in the Commission’s rules 
published in this release, including 
budgeted capital expenditures and 
other projections. The Commission is 
seeking means to encourage the public 
reporting of forward-looking informa¬ 
tion; however, many complexities are 
involved in developing approaches to 
foster such disclosures. 

FRS requires separate reporting for 
individual phases of integrated oper¬ 
ations (production, transportation, 
and regulated pipelines). This separa¬ 
tion of activities is not required under 
generally accepted accounting princi¬ 
ples specified by FASB Statement No. 
14, “Financial Reporting for Segments 
of a Business Enterprise.” or the Com¬ 
mission’s industry segment disclosure 
rule (Item 1(b) of Regulation S-K. 17 
CFR 229.20). FRS also requires alloca¬ 
tions of certain items of income and 
expense, including income taxes, 
which are not required to be allocated 
among segments for public reporting 
purposes. The Commission did not ad¬ 
dress these matters in this proceeding 
in view of its on-going considerations 
involving segment disclosures for all 
industries. The Commission will moni¬ 
tor the efforts of DCE to obtain re¬ 
porting of these data. 

REPORTING BY NONPUBLIC PRODUCERS 
PURSUANT TO EPCA 

A number of comments received by 
the Commission recommended that it. 
in some manner, exempt small or pri- 
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vately owned oil and gas producers 
from the reporting requirements of 
EPCA. In this regard, section 523(a)(4) 
of EPCA (42 U.S.C. 6393) requires that 
rules adopted pursuant to EPCA es¬ 
tablish procedures for requests to pre¬ 
vent special hardship, inequity or an 
unfair distribution of burdens relating 
to the application of any such rules. 

As described previously, DOE, and 
not the Commission, is to collect the 
reports required by EPCA. Moreover. 
DOE will have to reach judgments 
concerning its needs for data in rela¬ 
tion to the burden placed on particu¬ 
lar oil and gas producers. Accordingly, 
the Commission has adopted an ex- 
emptive provision in its rules (only as 
they pertain to maintaining accounts 
pursuant to EPCA) that automatically 
exempts persons from compliance 
with particular requirements of the 
rules when DOE grants an exemption 
from its related recordkeeping and re¬ 
porting requirements. 

VII. Description of the Rules 

The rules promulgated by the Com¬ 
mission reflect its determinations in 
this proceeding as described in the 
previous sections of this release. These 
financial accounting and reporting 
rules, contained in §210.3-18 of Regu¬ 
lation S-X, apply: (1) To the prepara¬ 
tion of financial statements included 
in filings with the Commission pursu¬ 
ant to the Federal securities laws; and 
(2) to Jthe preparation of accounts by 
persons engaged, in whole or in part, 
In the production of crude oil or natu¬ 
ral gas in the United States as pre¬ 
scribed by sections 503 and 505 of 
EPCA. 

Section 210.3-18, as discussed at the 
conclusion of the preceding section VI, 
contains an exemptive provision to 
make it explicit that persons exempt¬ 
ed from the recordkeeping and report¬ 
ing requirements of DOE are similarly 
exempted from the requirements of 
this section in the preparation of ac¬ 
counts pursuant to EPCA. This ex¬ 
emptive provision, however, docs not 
affect the applicability of the require¬ 
ments of § 210.3-18 to filings pursuant 
to the Federal securities laws. 

In addition, the rules published in 
this release adopt an amendment to 
§ 210.3-17, the replacement cost disclo¬ 
sure rule of Regulation S-X (applica¬ 
ble only to registrants with the Com¬ 
mission). The amendment provides an 
exemption from this rule for mineral 
resource assets employed in oil and gas 
producing activities. 

OPTION TO FOLLOW SE OR FC 

In Release No. 33-5861 dated August 
31, 1977 <42 FR 44972), the Commis¬ 
sion proposed rules to adopt the finan¬ 
cial measurement standards embodied 
in the FASB Exposure Draft, pub¬ 
lished in July 1977, that proposed to 
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require that all oil and gas producing 
companies adopt a form of SE. Re¬ 
lease No. 33-5861 stated in part that it 
was **• • • the intention of the Com¬ 
mission to propose rules which are the 
same as the provisions of the FASB 
Exposure Draft/’ 44 

The most significant change reflect¬ 
ed in the rules adopted by the Com¬ 
mission from those proposed in Re¬ 
lease No. 33-5861 is that oil and gas 
producers may elect to follow either of 
two methods of accounting, SE or FC. 
The application of the SE method is 
prescribed by the rules published in 
this release; the Commission is pub¬ 
lishing concurrently proposed rules 
for the application of the FC 
method. 45 A reporting entity will be re¬ 
quired to apply either the prescribed 
SE rules or the FC method ultimately 
adopted, on a uniform basis to all of 
its operations and to the operations of 
its subsidiaries and its investees ac¬ 
counted for by the equity method. 
The SE method promulgated by the 
Commission is intended to be identical 
to the financial accounting measure¬ 
ment standards prescribed in FAS 19. 46 
The Commission's goal in proposing 
rules governing the application of FC 
is to establish a standard form of FC 
that is generally consistent with cur¬ 
rent practice while eliminating certain 
existing practices that the Commission 
has determined to be inconsistent with 
the conceptual basis of FC or to be 
otherwise inappropriate. 

The Commission’s conclusions on ap¬ 
plying SE and FC are intended to 
achieve a degree of standardization of 
existing accounting practices, without 
requiring the costs that would be asso¬ 
ciated with adopting either SE or FC 
as a uniform method for all compa¬ 
nies. Although it believes that both SE 
and FC are deficient in significant re¬ 
spects in reporting financial position 
and operating results, the Commission 
has concluded that proper application 
of the prescribed form of SE or FC in 
preparing financial statements that in¬ 
clude supplemental disclosures of the 
information required by the rules pub¬ 
lished in this release will yield finan¬ 
cial statements that, taken as a whole, 
result in a fair presentation of finan¬ 
cial position, results of operations, and 
changes in financial position of oil and 
gas producing companies. 

The Commission is not prepared to 
accept at the present time financial 
statements prepared on the basis of 
RRA as primary financial statements 
because of the absence of standards 
and experience in developing valu¬ 
ations of oil and gas reserves for finan- 


"The primary reason for proposing these 
rules was the liming requirement imposed 
by EPCA. as discussed in section II. "Back 
ground,” of this release. 

41 See Release No. 33-5963. 

"Comments are solicited below on wheth¬ 
er the rules accomplish this objective. 


cial accounting purposes. As discussed 
previously in this release, the Commis¬ 
sion is proposing rules that would re¬ 
quire the presentation of a supplemen¬ 
tal earnings summary of oil and gas 
activities prepared on the basis of 
RRA, beginning in filings with the 
Commission that include fiscal years 
ending after December 25, 1979. (See 
Release No. 33-5969, published concur¬ 
rently.) Registrants may, however, 
prepare and present supplemental fi¬ 
nancial statements or other supple¬ 
mental data on the basis of RRA prior 
to this date voluntarily, provided that 
the basis of presentation is adequately 
disclosed. 

SECTION 210.3-18 

The newly adopted §210.3-18 In¬ 
cludes the following paragraphs: 


Paragraph Description 

reference 


fa).«... Definitions. 

(bMh)..« Application of the successful efforts 

method of accounting. 

(l).«.... Application of the full cost method 

of accounting. 41 

(J>„«.«..«... Accounting for income taxes. 

(k).. Disclosure requirements. 


41 Proposed rules for the application of full cost 
accounting are being published for comment in Re¬ 
lease 33-3968, Issued concurrently with this release. 

Paragraph (a): Definitions. The defi¬ 
nitions in paragraph (a) are applicable 
throughout § 210.3-18. Included are: 
(1) The definition of oil and gas pro¬ 
ducing activities to which these rules 
apply; (2) the definition of proved oil 
and gas reserves and criteria for classi¬ 
fying such reserves as developed or un¬ 
developed; (3) the definitions of 
proved and unproved properties, and 
the proved area of properties; (4) the 
definition of field and reservoir; and 
(5) the classification of wells as explor¬ 
atory. development, service, and strati 
graphic test wells. 

The definitions conform to those 
contained in FAS 19 except for the 
definition of proved oil and gas re¬ 
serves. FAS 19 adopted the definition 
of proved oil and gas reserves reflected 
in the Commission’s regulations at the 
time of its publication. 4 * The Commis¬ 
sion subsequently adopted a somewhat 
revised definition of proved oil and gas 
reserves in connection with the adop¬ 
tion of rules relating to industry seg¬ 
ment reporting and the establishment 
of Regulation S-K. 4 * That release 
(ASR No. 236) indicated that the revi¬ 
sions to the definition of proved oil 
and gas reserves were consistent wdth 
past interpretations by the Commis¬ 
sion's staff, or were otherwise minor in 
nature. The Commission also stated in 
ASR No. 236 its belief that the change 


"See Release No. 33-5706 <41 FR 21764). 
May 28. 1976. 

49 See Release No. 33-5893 (42 FR 65554). 
December 23. 1977. 
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in definition should not result in any 
changes in the quantities that would 
have been reported using the previous 
definition. 

The Commission agrees with the 
many commentators in this proceed¬ 
ing who expressed the need for con¬ 
sistent use of definitions of proved oil 
and gas reserves for reporting to the 
various Federal agencies that require 
such information and for public finan¬ 
cial reporting. Use of different defini¬ 
tions raises questions about the credi¬ 
bility of the information that is re¬ 
ported and imposes an undue burden 
on oil and gas producers. 

In furtherance of the objective of 
achieving consistent reporting of 
proved oil and gas reserves, the Com¬ 
mission is conforming its definition of 
proved oil and gas reserves to the defi¬ 
nition that has been developed by 
DOE in connection with its project to 
establish an Oil and Gas Information 
System. 50 It is believed, however, that 
the definition adopted in the rules 
published in this release is consistent 
with the definition previously adopted 
in Regulation S-K. 51 

A critical element of the definition 
of proved oil and gas reserves is that 
the oil and gas must be recoverable 
commercially under existing economic 
and operating conditions. The Com¬ 
mission’s rules require that the prices 
of oil and gas used in determining 
commercial recoverability must be cur¬ 
rently existing prices with no escala¬ 
tions based upon anticipated future 
conditions. Currently existing prices 
include consideration of changes in ex¬ 
isting prices provided by contractual 
arrangements (and escalation to pres¬ 
ent prices when gas contracts expire). 
Prospective price increases provided 
by law or Government regulation in 
the United States should not be con¬ 
sidered, because of a number of past 
experiences in which similar increases 
have been modified or suspended. 

Paragraphs (b)-(h): Application of 
SE. The rules in §210.3-18 (bMh) 
specify the application of SE. They 
are intended to be identical to the fi¬ 
nancial accounting measurement 
standards of FAS 19. The application 
of SE. as defined by FAS 19, is de¬ 
scribed above in Section V. “Tradition¬ 
al Oil and Gas Accounting Methods/’ 

The rules adopted by the Commis¬ 
sion for the application of SE are gen¬ 
erally the same as those proposed in 
Release No. 33-5861, which reflected 
the FASB’s Exposure Draft. A descrip¬ 
tion of the application of these stand- 


10 This definition is contained in Form 
E1A-23. “Annual Survey of Domestic Oil 
and Gas Reserves” (43 FR 6993), which has 
been submitted by DOE to the Office of 
Management and Budget for review and 
clearance. 

41 Opportunity for public comment on the 
newly adopted definition of proved reserves 
is being provided as discussed below. 
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ards and the changes from the provi¬ 
sions of the Exposure Draft, and thus 
reflected in paragraphs (bMh), are 
contained in paragraphs 189-232 of 
FAS 19. The changes reflect principal¬ 
ly the treatment of stratigraphic test 
wells and the assessment of in-pro¬ 
gress exploratory wells. 

Most commentators in the Commis¬ 
sion’s proceeding who advocated SE 
stated that the Commission should 
adopt the form of SE set forth in FAS 
19. A small number of the commenta¬ 
tors favoring SE, however, expressed 
disagreement with several of the 
FASB’s conclusions, including the 
charging of all geological and geo¬ 
physical costs to expense, the required 
assessment of unproved properties, 
the capitalization of dry development 
wells, and various aspects of amortiz¬ 
ing capitalized costs. Similar views had 
been presented by other commenta¬ 
tors in the proceedings of the Commis¬ 
sion and the FASB prior to the publi¬ 
cation of FAS 19. These matters were 
considered by the FASB, as described 
in FAS 19. The Commission has con¬ 
cluded that, on balance, the form of 
SE defined by FAS 19 is the appropri¬ 
ate SE method to be adopted in its 
rules because it provides a uniform 
and consistent method of accounting 
for companies that choose to follow 
SE. 

Paragraph (J): Accounting for 
Income Taxes. The Commission has 
concluded that comprehensive inter- 
period income tax allocation by the 
deferred method, without considering 
any interaction for income tax statuto¬ 
ry depletion, shall be applied retroac¬ 
tively for all oil and gas producing ac¬ 
tivities, regardless of whether the SE 
or FC method is adopted. The Com¬ 
mission believes that this method, 
which is the same as that prescribed 
by FAS 19, is required to achieve con¬ 
sistency in accounting for income 
taxes generally. 

Paragraph ( k): Disclosure Reguire - 
mcnts. Subparagraphs (1) through (5) 
of this paragraph reflect the rules pro¬ 
posed in Release No. 33-5877, dated 
October 26. 1977 (42 FR 57661). The 
proposed rules included the disclosure 
provisions of the FASB's Exposure 
Draft, together with disclosure of cer¬ 
tain other data. 

Persons engaged, in whole or in part, 
in the production of crude oil or natu¬ 
ral gas in the United States are re¬ 
quired to maintain accounts so that 
these data may be compiled for report¬ 
ing to DOE. as prescribed by EPCA. 

The rules adopted by the Commis¬ 
sion require the following: 

(1) Disclosure on the face of the balance 
sheet of the accounting method followed 
(successful efforts or full cost) (§210.3-,18 
(k)(l)). 

(2) Disclosure of capitalized costs (§ 210.3- 
18<k)<2)). This paragraph requires the sepa¬ 
rate disclosure by geographic area of cap¬ 
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italized costs and related depreciation, de¬ 
pletion. and amortization attributable (a) to 
proved properties and (b) to unproved prop¬ 
erties as of the end of each period for which 
a balance sheet is required. 

(3) Disclosure of costs Incurred in oil and 
gas activities (§ 210.3-18(k)<3». This para- * 
graph requires, for each full fiscal year that 
an income statement is required, disclosure 
by geographic area of (a) aggregate costs in¬ 
curred in the following activities: acquisition 
of properties (with separate disclosure of ac¬ 
quisitions of significant proved properties), 
exploration, development, and production; 
(b) the provisions for depreciation, deple¬ 
tion. and amortization, and valuation 
charges to expense; and (c) the entity's 
share of costs incurred by its investees ac¬ 
counted for by the equity method if the in¬ 
vestees* reserves are required to be dis¬ 
closed. 

(4) Historical revenues from producing oil 
and gas (§ 210.3-18(k)(4)). Disclosure is re¬ 
quired for each year that an income state¬ 
ment is required of the historical cash flow 
and value of transfers (at estimated markt* 
prices) from production of (a) proved re¬ 
serves. (b) reserves applicable to long-term 
supply or similar agreements in which the 
entity acts as producer and (c) reserves of 
the entity's investees accounted for by the 
equity method. 

(5) Disclosure of estimated quantities of 
proved oil and gas reserves (§210.3- 
18(k)<5)). This paragraph requires the fol¬ 
lowing by major geographic area and for 
each year for which an income statement is 
required: (a) Net quantities of proved oil 
and gas reserves and proved developed re¬ 
serves as of the beginning and end of each 
such year; (b) changes in the net quantities 
of proved reserves, with changes described 
by certain categories, for each such year (c) 
quantities of oil and gas subject to long¬ 
term supply, purchase, or similar agree¬ 
ments with foreign governments if the re¬ 
porting entity participates as a producer, as 
of the end of each such year, and the net 
quantities of oil and gas received during 
each such year attributable to these agree¬ 
ments: and (d) the entity’s proportionate 
share of the net proved oil and gas reserves 
of its investees that are accounted for by 
the equity method. Explanations shall also 
be provided for any important economic fac¬ 
tors or significant uncertainties that affect 
particular components of the disclosure of 
proved reserves. 

The disclosures of capitalized costs 
required by the newly adopted § 210.3- 
18(k)(2) reflect a reduction of the 
detail proposed in Release No. 33- 
5877. The proposals would have re¬ 
quired disclosure of capitalized costs 
by certain categories, which many 
commentators considered unnecessary 
and burdensome. The Commission has 
limited the segregation of capitalized 
costs to those related to proved prop¬ 
erties and to unproved properties, a 
segregation it considers necessary to 
relate balance sheets to the disclosure 
of information on quantities and valu¬ 
ations of proved oil and gas. M In addi- 


"Other disclosures of capitalized costs 
may also be appropriate. Paragraph 5 of 
APB Opinion No. 12. ‘ Omnibus Opinion¬ 
's?.” requires disclosure of ”• • • balances 
of major classes of depreciable assets, by 
nature or function.” 
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tion, the rules adopted by the Com¬ 
mission permit the capitalized costs of 
support equipment and facilities to be 
included with capitalized costs of 
either proved properties or unproved 
properties if they can be related to 
either category or, if significant, to be 
disclosed separately. 

The proposed rules, consistent with 
the FASB’s Exposure Draft, specified 
that certain information on capitalized 
costs be disclosed by entities subject to 
rate regulation. In explaining the dele¬ 
tion of these requirements from FAS 
19, the FASB noted that it had initiat¬ 
ed a project involving financial ac¬ 
counting and reporting by rate-regu¬ 
lated companies and that considera¬ 
tion of special disclosures such as 
those proposed in the Exposure Draft 
would be included as part of that proj¬ 
ect. The Commission has concluded 
that any decision on such disclosure 
requirements should await the out¬ 
come of the broader consideration of 
this matter by the FASB. 

The disclosures of costs incurred in 
oil and gas producing activities 
(§ 210.3-1800(3)) have also been re¬ 
vised from the disclosures of this 
nature proposed in Release No. 33- 
5877. Specifically, the rules do not re¬ 
quire (a) separation of costs incurred 
into amounts capitalized and amounts 
charged to expense or (b) estimates of 
costs required to complete develop¬ 
ment of proved reserves. 

As discussed in section VI, “Report¬ 
ing to the Department of Energy,” the 
principal objective of disclosing costs 
incurred in oil and gas producing ac¬ 
tivities on a functional basis is to fa¬ 
cilitate analyses that seek to relate 
costs with oil and gas reserves and to 
present information on the magnitude 
of current activities. Whether costs in¬ 
curred are capitalized or charged to 
expense is irrelevant for purposes of 
these analyses and, accordingly, the 
proposed requirement has been de¬ 
leted. 

Many commentators expressed oppo¬ 
sition to the proposal in Release No. 
33-5877 that estimated future costs to 
develop proved reserves be disclosed. 
They expressed concern about the 
subjectivity of such estimates and 
questioned the meaningfulness of the 
disclosure. The Commission has con¬ 
cluded that this disclosure is not nec¬ 
essary because of the disclosure of in¬ 
formation on future net revenue from 
estimated production of proved oil and 
gas reserves, as required by § 210.3- 
18(k)(6). 

The remainder of the rules for dis¬ 
closure of costs incurred are the same 
as the related provisions of FAS 19 
except that separate disclosure is re¬ 
quired of depreciation, depletion, and 
amortization expense; charges to ex¬ 
pense resulting from assessments of 
properties, ie., valuation write-downs; 
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and capitalized costs and costs in¬ 
curred by investees accounted for by 
the equity method if information on 
the proved reserves of such investees 
is disclosed. 

Costs incurred in oil and gas produc¬ 
ing activities are required to be report¬ 
ed in four categories: Acquisition of 
properties; exploration; development; 
and production. The Commission in¬ 
tends that this reporting conform to 
the disclosures specified by FAS 19 
and. in less detail, to those required by 
FRS (as discussed in section VI, “Re¬ 
porting to the Department of 
Energy”). Accordingly, the following 
guidelines are provided for classifying 
costs into the four categories: M 

1. Costs incurred in the acquisition of 
properties. M Costs incurred to purchase, 
lease or otherwise acquire a property, in¬ 
cluding casts of lease bonuses and options to 
purchase or lease properties, the portion of 
costs applicable to minerals when land in¬ 
cluding mineral rights is purchased in fee, 
brokers’ fees, recording fees, legal costs, and 
other costs incurred in acquiring properties. 

2. Exploration involves (a) identifying 
areas that may warrant examination and (b) 
examining specific areas that are considered 
to have praspects of containing oil and gas 
reserves, including drilling exploratory wells 
and exploratory-type stratigraphic test 
wells. Exploration costs may be Incurred 
both before acquiring the related property 
(sometimes referred to in part as prospect¬ 
ing costs) and after acquiring the property. 
Principal types of exploration costs, which 
include depreciation and applicable operat¬ 
ing costs of support equipment and facili¬ 
ties “ and other costs of exploration activi¬ 
ties, are: 

(a) Costs of topographical, geographical, 
and geophysical studies, rights of access to 
properties to conduct those studies, and sal¬ 
aries and other expenses of geologists, geo¬ 
physical crews, and others conducting those 
studies. Collectively, those are sometimes 
referred to as geological and geophysical or 
"G&G” costs.** 


M All costs reported should be costs relat¬ 
ing to net working interests In all properties 
owned by reporting persons, whether oper¬ 
ated by the person or by other persons. 

M FRS provides that acquisition of un¬ 
proved properties be separately reported as 
a component of exploration costs and that 
acquisition of proved properties be separate¬ 
ly reported as a component of development 
costs. 

“Support equipment and facilities used in 
oil and gas producing activities include seis¬ 
mic equipment, drilling equipment, con¬ 
struction and grading equipment, vehicles, 
repair shops, warehouses, supply points, 
camps, and division, district or field offices. 
Some support equipment or facilities may 
serve two or more of those activities and 
may also serve transportation, refining, and 
marketing activities. To the extent that the 
support equipment and facilities are used In 
oil and gas producing activities, their depre¬ 
ciation and applicable operating costs 
become exploration, development or produc¬ 
tion costs, as appropriate. 

“GAG studies may be conducted on a 
property owned by another person, in ex¬ 
change for an interest in the property if 
proved reserves are found or to be reim- 


(b) Costs of carrying and retaining unde¬ 
veloped properties, such as delay rentals, ad 
valorem taxes on properties, legal cost£ for 
title defense, and the maintenance of land 
and lease records. 

(c) Dry hole contributions and bottom 
hole contributions. 

(d) Costs of drilling and equipping explor¬ 
atory wells. 

(e) Costs of drilling exploratory-type stra¬ 
tigraphic test wells. 

3. Development costs are incurred to 
obtain access to proved reserves and to pro¬ 
vide facilities for extracting, treating, gath¬ 
ering and storing the oil and gas. More spe¬ 
cifically. development costs, including de¬ 
preciation and applicable operating costs of 
support equipment and facilities and other 
costs of development activities, are costs in¬ 
curred to: 

(a) Gain access to and prepare well loca¬ 
tions for drilling, including surveying well 
locations for the purpose of determining 
specific development drilling sites, clearing 
ground, draining, road building, and relocat¬ 
ing public roads, gas lines, and power lines, 
to the extent necessary in developing the 
proved reserves. 

(b) Drill and equip development wells, de¬ 
velopment-type stratigraphic test wells, and 
service wells, including the costs of plat¬ 
forms and of well equipment such as casing, 
tubing, pumping equipment, and the well¬ 
head assembly. 

(c) Acquire, construct, and install produc¬ 
tion facilities such as lease flow lines, sepa¬ 
rators, treaters, heaters, manifolds, measur¬ 
ing devices, and production storage tanks, 
natural gas cycling and processing plants, 
and central utility and waste disposal sys¬ 
tems. 

(d) Provide improved recovery systems. 

4. Production involves lifting the oil and 
gas to the surface and gathering, treating, 
field processing (as in the case of processing 
gas to extract liquid hydrocarbons), and 
field storage. The production function shall 
normally be regarded as terminating at the 
outlet valve on the lease or field production 
storage tank; if unusual physical or oper¬ 
ational circumstances exist, it may be more 
appropriate to regard the production func¬ 
tion as terminating at the first point at 
which oil. gas, or gas liquids are delivered to 
a main pipeline, a common carrier, a refin¬ 
ery, or a marine terminal. 

Production costs are thase costs incurred 
to operate and maintain wells and related 
equipment and facilities, including depreci¬ 
ation and applicable operating costs of sup¬ 
port equipment and facilities and other 
costs of operating and maintaining those 
wells and related equipment and facilities. 
They become part of the cost of oil and gas 
produced. Examples of production casts 
(sometimes called lifting costs) are: 

(a) Costs of labor to operate the wells and 
related equipment and facilities. 

(b) Repairs and maintenance. 

(c) Materials, supplies, and fuel consumed 
and supplies utilized in operating the wells 
and related equipment and facilities. 

(d) Property taxes and Insurance applica¬ 
ble to proved properties and wells and relat¬ 
ed equipment and facilities. 

(e) Severance taxes. 


bursed if proved reserves are not found. In 
such cases, the GSiG costs shall be account 
ed for as a receivable when incurred and. if 
proved reserves are found, they shall 
become the costs of the proved property ac¬ 
quired. 
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Depreciation, depletion, and amortization 
of capitalized acquisition, exploration, and 
development costs are not production costs 
but also become part of the cost of oil and 
gas produced along with production (lifting) 
costs identified above. 

5. Overhead, including general and admin¬ 
istrative costs such as salaries and office ex¬ 
penses and depreciation charges for office 
buildings, applicable to oil and gas produc¬ 
ing activities but not directly identified with 
a specific function should be allocated 
among the functions on a reasonable basis. 
Such overhead would be included in operat¬ 
ing expenses as that term is defined in 
FASB Statement of Financial Accounting 
Standards No. 14. ‘ Financial Reporting for 
Segments of a Business Enterprise.'* State¬ 
ment No. 14 requires that operating ex¬ 
penses that are not directly traceable to an 
industry segment be allocated on a reason¬ 
able basis among those industry segments 
for whose benefits the expenses were in¬ 
curred. Methods used to allocate operating 
expenses should be consistently applied 
from period to period (but. if changed, dis¬ 
closure shall be made of the nature and the 
effect of the change in the period of 
change.) 

The rules relating to the disclosure 
of quantities of proved oil and gas re¬ 
serves in § 210.3-18(k)<5) have been re¬ 
vised slightly from the related rules 
proposed in Release No. 33-5877. They 
now conform to the provisions of FAS 
19, as explained in paragraphs 238-244 
of appendix B of FAS 19. 

Many commentators disagreed with 
the conclusions of the Commission 
and the FASB that information on 
quantities of oil and gas reserves 
should be included in financial state¬ 
ments, primarily because the estima¬ 
tion of oil and gas reserves is inherent¬ 
ly imprecise and is beyond the exper¬ 
tise of independent public accoun¬ 
tants. The Commission has concluded 
that information on oil and gas re¬ 
serves is needed to supplement finan¬ 
cial statements, regardless of the 
method of accounting used, because of 
the importance of this information in 
gaining an understanding of the oper¬ 
ations of oil and gas producers. The 
Auditing Standards Executive Com¬ 
mittee of the American Institute of 
Certified Public Accountants is now 
engaged in a project to establish audit¬ 
ing procedures, including criteria for 
the auditor’s use of specialists with ex¬ 
pertise in estimating oil and gas re¬ 
serves, that would apply to examina¬ 
tions involving financial statements 
that include information on oil and 
gas reserve quantities and valuations. 
The Commission recognizes that audi¬ 
tors would not be expected to have the 
expertise to develop or reach opinions 
on the accuracy of estimates of oil and 
gas reserves; however, auditors, by 
using specialists with expertise in esti¬ 
mating oil and gas reserves, should be 
able to perform sufficient audit proce¬ 
dures to enable them to reach opin¬ 
ions on financial statements that in- 
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elude information on oil and gas re¬ 
serves. 

The accompanying rules also require 
the disclosure of certain information 
regarding future net revenues from es¬ 
timated production of proved oil and 
gas reserves (§ 210.3-1800(6)). These 
requirements were proposed in Re¬ 
lease No. 33-5878 57 dated November 3, 
1977 (42 FR 5765) and revised in Re¬ 
lease No. 33-5916 dated March 17. 1978 
(43 FR 12334). In addition to letters of 
comment received in response to these 
releases, information pertinent to the 
Commission's consideration of these 
proposed rules was received in connec¬ 
tion with its proceeding (in particular, 
the public hearing) involving financial 
accounting and reporting practices of 
oil and gas producers. 

The rules adopted are substantially 
the same as those proposed except 
that the data are required to be dis¬ 
closed in somewhat less detail and a 
safe-harbor provision has been added. 
The rules require: 

(1) The presentation for each of the first 3 
years and the remainder in a single amount 
of Estimated Future Net Revenues for the 
foUowing categories: (a) Proved reserves; (b) 
proved developed reserves; <c) proved re¬ 
serves applicable to long-term or similar 
agreements in which the entity acts as pro¬ 
ducer; and (d) the entity’s share of the 
proved reserves of its investees accounted 
for by the equity method. The Estimated 
Future Net Revenues shall be computed by 
applying to estimated future production of 
proved reserves, assuming continuation of 
existing economic conditions, the current 
prices of oil and gas and current costs of de¬ 
velopment and production. 

(2) The Present Value of the Estimated 
Future Net Revenues for the four categories 
presented above using a 10 percent discount 
rate. 

(3) The Present Value of the Estimated 
Future Net Revenues, separately reported 
for (a) proved reserves added in prior years 
and (b) proved reserves added during the 
current year with separate presentation, if 
significant (specified to be generally more 
than 10 percent of current additions), of 
proved reserves resulting from application 
of improved recovery techniques or pur¬ 
chases of reserves in-place. 

Most of the commentators express¬ 
ing opposition to these disclosures in¬ 
dicated that developing the data in¬ 
volves estimates that are too depend¬ 
ent on subjective judgments to war¬ 
rant public reporting. In addition to 
the significant uncertainties in esti¬ 
mating quantities of proved reserves, 
judgment would be needed in estimat¬ 
ing rates of production, the timing of 
development expenditures, etc. in de- 


47 Release No. 33-5878 also proposed to re¬ 
scind the existing requirements for certain 
registrants to disclose replacement cost in¬ 
formation about mineral resource assets em¬ 
ployed in oil and gas producing activities. 
The Commission’s actions published in this 
release include adoption of the proposed re¬ 
vision to the “Exemption” paragraph of 
§210.3-17. 
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veloping the future net revenue infor¬ 
mation. Such information could be 
misleading, it was argued, because the 
limitations on the data might not be 
understood by investors. Because of 
the subjective nature of the data, 
some commentators recommended 
that the disclosures not be required as 
part of the financial statements, or, at 
a minimum, be labeled as “unaudit¬ 
ed.” *• 

In addition to the need for estimates 
and judgments in developing the data, 
many commentators felt that the valu¬ 
ation methodology proposed by the 
Commission would not result in infor¬ 
mation that would be useful or mean¬ 
ingful. The use of current prices and 
costs may not be indicative of future 
economic relationships. Use of an arbi¬ 
trary discount rate and the exclusion 
of income tax effects were also cited as 
factors that would limit the ability of 
the resulting computations to provide 
any meaningful indication of the cur¬ 
rent value of proved reserves. 

The requirement for present value 
disclosures places significant burdens 
of time and expense on registrants, in¬ 
volving the efforts of geologists, petro¬ 
leum engineers, and other specialists. 
Such costs and effort were considered 
by some commentators to be excessive 
in relation to the perceived value of 
the data. Accordingly, some suggested 
that any mandatory disclosures of this 
nature be deferred until the previous¬ 
ly discussed disclosures of quantities 
of oil and gas reserves and supplemen¬ 
tal historical financial information 
could be assessed in practice. As an in¬ 
terim measure, some suggested that 
voluntary disclosures in accordance 
with guidelines established by the 
Commission should be permitted. 

Many of the letters expressed a 
belief that the proposed disclosures 
would be. in essence, a forecast of 
future economic conditions, and that 
such forward-looking information rep¬ 
resents a significant departure from 
current financial reporting practice. 
Individual firms in the oil and gas in¬ 
dustry, as well as other industries, 
should be left discretion as to whether 
forecasts should be published, accord¬ 
ing to these commentators. Others 
argued that present value disclosures 
w r ouid represent a move away from 
historical cost accounting, and they 
felt that experimentation with new ac¬ 
counting methods of this nature 
should not be initiated while the 
FASB’s conceptual framework project 
is in its initial phases. 

In contrast to the above criticisms, a 
substantial number of letters indicated 


M As noted previously, the AICPA's Audit¬ 
ing Standards Executive Committee has 
under consideration a proposed audit guide 
on oil and gas reserve information that 
would describe auditing procedures applica¬ 
ble to information on oil and gas reserves, 
including valuation data, that is disclosed in 
financial statements. 
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general support for the proposed dis¬ 
closures. It was widely felt that the in¬ 
formation was of major importance to 
investors in evaluating the status and 
performance of bil and gas producing 
companies. This view is consistent 
with the Commission s determinations 
in this proceeding, as discussed in ear¬ 
lier sections of this release. 

The Commission has concluded that 
the benefits of such disclosures 
outweigh any limitations associated 
with the subjective nature of the data 
and the necessary use of arbitrary as¬ 
sumptions to obtain a uniform meth¬ 
odology. The Commission believes 
that the usefulness of this supplemen¬ 
tal information justifies the costs of 
compliance; furthermore, as discussed 
earlier in this release, the Commission 
has concluded that there is potential 
for achieving substantial improve¬ 
ments in financial reporting in the oil 
and gas producing industry if valu¬ 
ations of oil and gas reserves can be ul¬ 
timately incorporated into the prima¬ 
ry financial statements. 

The Commission recognizes that the 
present value data may not be equiva¬ 
lent to the current value of regis¬ 
trants’ oil and gas properties. Current 
values must necessarily take into ac¬ 
count. among other factors, the values 
resulting from the likelihood that the 
properties contain oil and gas in excess 
of proved reserves and expectations of 
future changes in economic conditions, 
such as the probability of future 
changes in prices and costs. However, 
the use of uniform assumptions in esti¬ 
mating the data is necessary to insure 
an acceptable degree of objectivity and 
comparability of the information re¬ 
quired to be disclosed. Registrants will 
be permitted to disclose additional 
data based on other assumptions, if 
such assumptions are reasonable and 
are adequately explained. 

A general provision contained in 
§ 210.3-18(k)<6) requires disclosure of 
any additional information that man¬ 
agement believes is necessary to pre¬ 
vent the data from being misleading. 
For example, such information could 
include: (1)A statement that the data 
may not reflect cash to be received in 
the future from the sale of oil and gas 
currently owned, (2) a statement that 
the data do not necessarily reflect the 
costs that would be incurred to obtain 
equivalent oil and gas reserves, and (3) 
other statements relevant to an under¬ 
standing of the effects of changing 
prices and costs on the future oper¬ 
ations of the company. Disclosures of 
this nature might include a discussion 
of the relationship between the data 
disclosed and the current value of the 
registrant’s oil and gas properties. 

Release 33-5878 requested comments 
on several specific issues relating to 
the proposed disclosures. The re¬ 
sponses are summarized below: 


1. Discount rate. The release proposed 
that the net revenues be discounted using 
an estimated production loan rate (i.e., the 
rate on financing secured solely by oil and 
gas reserves). Alternatively, comments were 
requested on whether it would be appropri¬ 
ate for the Commission to specify a uniform 
discount rate. Criticisms of the production 
loan rate focused on the fact that it would 
incorporate an inflation element, while the 
net revenue data would be based on current 
prices and costs: that foreign reserves would 
require different rates: and that the produc¬ 
tion loan rate was unrealistic because some 
companies do not obtain such financing. Al¬ 
ternative recommendations included the use 
of an overall borrowing rate or a weighted- 
average cost of capital. However, a majority 
of commentators were in favor of the Com¬ 
mission specifying a uniform rate to im¬ 
prove comparability of the data disclosed. 
The Commission agrees that the gain to 
users in terms of comparability outweighs 
any distortions caused by the use of a single 
rate by all registrants. Accordingly, the 
final rules specify use of a 10-percent-dis¬ 
count factor. 

2. Other approaches. Because of the Com¬ 
mission’s concern with the quantity of data 
proposed for disclosure, comments were re¬ 
quested on different approaches to achiev¬ 
ing the desired objectives. The requirements 
for disclosure by category of reserve 
changes and by specific time periods were 
generally felt to be too detailed, given the 
Inherent lack of precision in the data and 
the necessary use of somewhat arbitrary as¬ 
sumptions as to prices, costs and discount 
rate. As discussed below, the rules have 
been modified to reduce the quantity of 
data required to be disclosed. ' 

3. Safe harbor provision. The proposed 
amendments did not include a safe harbor 
provision. The comment letters addressing 
this issue were unanimous in urging that 
such a provision be Included, because of the 
many uncertainties necessarily involved In 
the development of the data. The Commis¬ 
sion has concluded that such a safe harbor 
provision is appropriate. The rules provide 
that the information relating to the disclo¬ 
sure of future net revenues from estimated 
production of proved reserves shall not be 
deemed to be misleading unless the informa¬ 
tion is prepared without a reasonable basis 
or disclosed other than In good faith. 

4. Natural gas liquids <“NGL”) plants. 
Staff Accounting Bulletin No. 10 dated July 
27, 1976 (41 FR 35163) states in part that 
“mineral resource assets” include all assets 
that are directly associated with and which 
derive value from mineral reserves. Release 
No. 33-5878 presented a recommendation 
that NGL plants should be excluded from 
mineral resource assets (and therefore sub¬ 
ject to the replacement cost disclosures 
specified in §210.3-17) if two conditions are 
met: (I) The NGL plant can be replaced and 
(2) the value of the NGL plant is not pri¬ 
marily dependent on a particular field. Most 
comments stated that these guidelines are 
sufficiently specific. 4 * 

5. Tax effects. The computations of esti¬ 
mated future net revenues do not require 
consideration of Income tax effects. Many 
commentators felt that failure to include 
Income taxes would be highly misleading, as 
taxes are a significant component of any 


w The Commission’s staff Is providing ad¬ 
ditional guidance on this matter in SAB No. 
23 (Aug. 31. 1978), published concurrently 
with this release. 


stream of net revenues, especially for for¬ 
eign reserves. However, there w r as acknowl¬ 
edgement of the difficulty in making any 
precise association between income taxes 
and estimated future revenues. The Com¬ 
mission has concluded that the objectives of 
the present disclosures are better achieved 
by excluding income taxes from the net rev¬ 
enue and present value computations. How¬ 
ever. it is suggested that registrants indicate 
the magnitude of the income taxes associat¬ 
ed with the difference between the comput¬ 
ed present values and the financial state¬ 
ment basis of the related proved reserves 
with appropriate consideration of related 
deferred income taxes. 

6. Competitive impact. A few commenta¬ 
tors expressed concern that the proposed re¬ 
porting requirements could put registrants 
at a competitive disadvantage relative to 
foreign companies not registered with the 
Commission. Future net revenue data pre¬ 
sented on a geographical basis could result 
in disclosures with respect to individual 
countries, which some commentators stated 
might restrict their ability to obtain over¬ 
seas concessions and create political pres¬ 
sures from host governments. The Commis¬ 
sion considers separate geographical infor¬ 
mation significant to a complete presenta¬ 
tion of the data. Unusual problems encoun¬ 
tered by a registrant in complying with this 
requirement should be discussed with the 
staff of the Commission for appropriate res¬ 
olution. 

The comment letters and testimony 
at the Commission’s public hearing 
also dealt with other implementation 
issues. Several persons suggested that 
specific computational guidelines be 
provided, e.g., that current prices be 
defined as the weighted average price 
of oil and gas produced during the 
most recent year (or month), or that 
production and development costs be 
estimated on the basis of overall cur¬ 
rent per-unit averages. The Commis¬ 
sion does not object to these ap¬ 
proaches, appropriately applied and 
disclosed, in developing current prices 
and costs as long as they result in rea¬ 
sonable estimates, and does not believe 
it should adopt specific requirements 
of this nature at this time. In response 
to concerns about the quantity of data 
to be required, the rules have been re¬ 
vised to limit to 3 years the time peri¬ 
ods for which estimated future net 
revenues are presented, with the re¬ 
mainder presented as a single amount. 
Disclosure of the year-end present 
value attributable to additions to 
proved reserves from the application 
of improved recovery methods is re¬ 
quired only if significant. Similarly, in¬ 
significant additions attributable to 
purchases of reserves may be included 
with discoveries and extensions of re¬ 
serves. Finally, the requirement for 
disclosure .of the weighted-average 
prices of bil and gas used in the com¬ 
putations has been eliminated. 

The Commission stated in Release 
No. 33-5878 that it was proposing cer¬ 
tain analytical data (i.e., future net 
revenues presented by year, the sensi¬ 
tivity of the data to a change in the 
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discount rate, and the weighted-aver¬ 
age unit prices) to provide information 
that would permit users to vary as¬ 
sumptions used in developing the re¬ 
quired data. Much of the analytical 
data included in the proposed rules 
has not been included in the rules 
adopted by the Commission in re¬ 
sponse to comments on the burden of 
the requirements. The Commission be¬ 
lieves, nevertheless, that such disclo¬ 
sures could be meaningful in certain 
circumstances and encourages regis¬ 
trants to develop appropriate presen¬ 
tations of this nature. 

The following tables illustrate the 
disclosure that the rules require for 
each geographic area for which disclo¬ 
sures of net quantities of reserves of 
oil and gas are presented, i.e., the re¬ 
porting entity’s home country (if sig¬ 
nificant reserves are located there) 
and each foreign geographic area (in¬ 
dividual countries or groups of coun¬ 
tries as appropriate for meaningful 
disclosure in the circumstances) in 
which significant reserves are located. 

Estimated future net revenues from proved 
reserves of oil and gas as of December 31 , 
1979 


Proved Proved Long-term Equity 
developed developed supply Investees * 
and agreements 1 

undeveloped 


1980. 

$X 

$x 

IX 

IX 

1981_ 

X 

X 

X 

X 

1982. 

X 

X 

X 

X 

Remainder 

X 

X 

X 

X 


X 

X 

X 

X 


’ With foreign governments (company operated). 
’Proportional share. 


Present value of estimated future net 
revenues from proved reserves of oil and gas 


December 31, 



1978 

1979 

Proved developed and undeveloped reserves: 


Added in previous years. 

$X 

IX 

Added during current year.. 

X 

X 

Total end of year..^.........^... 

X 

X 

Proved developed reserves..... 

X 

X 

Long-term supply agreements with 
foreign governments (company 
operated). 

X 

X 

Equity investees (proportional 
share). 

X 

X 


SOLICITATION OF COMMENTS 

As noted previously, the Commission 
is concerned that the rules published 
in this release achieve certain objec¬ 
tives. Specifically, comments are re¬ 
quested on the following: 

1. It is intended that the rules relating to 
the application of the SE method of ac¬ 
counting conform to related provisions of 
FAS 19. Those provisions have been rear¬ 
ranged to facilitate their adoption as rules 


by the Commission. Comments are request¬ 
ed on whether these rearrangements result 
in significant deviations or omissions. 

2. A further objective of the Commission 
is that its rules be consistent to the extent 
practicable and appropriate with the Finan¬ 
cial Reporting System being developed by 
DOE. Instances In which application of 
these rules would result in differing report¬ 
ing to the various Federal agencies of the 
costs incurred in oil and gas producing activ¬ 
ities should be communicated to the Com¬ 
mission. 

3. Finally, comments are requested on the 
appropriateness of the revised definition of 
proved oil and gas reserves. Of particular in¬ 
terest are comments on instances in which 
this definition would be inconsistent with 
that developed by DOE, or with the Com¬ 
mission's previous definition as contained in 
Regulation S-K. 

Ail interested persons are Invited to 
submit their written comments by Oc¬ 
tober 31, 1978. It should, however, be 
noted that, notwithstanding tile op¬ 
portunity to comment on the above 
matters, §210.3-18 has been adopted 
by the Commission and is effective as 
adopted unless or until amended by 
the Commission. 

Comments should refer to File S7- 
715 and should be submitted in tripli¬ 
cate to George A. Fitzsimmons, Secre¬ 
tary, Securities and Exchange Com¬ 
mission. 500 North Capitol Street, 
Washington, D.C. 20549. All comments 
will be available for public inspection. 

management's discussion and analysis 

OF THE SUMMARY OF EARNINGS 

Guide 22, “Summary of Earnings. 0 
which applies to registration state¬ 
ments filed pursuant to the Securities 
Act of 1933, and the related guide 1, 
“Summary of Operations. 0 which ap¬ 
plies to forms 10 and 10-K, require 
that a narrative analysis of the finan¬ 
cial data presented in the summary be 
included in applicable filings with the 
Commission.* 0 ASR No. 159 states that 
the purpose of the narrative analysis 
is “• • • to enable the investors to ap¬ 
praise the quality of earnings. 0 ASR 
No. 159 also states: 

[Tjhis analysis should include a discussion 
of material facts, whether favorable or un¬ 
favorable, required to be diactaaed or dis¬ 
closed in the prospectus, registration state¬ 
ment, or report which in the opinion of 
management may make historical oper¬ 
ations or earnings as reported in the sum¬ 
mary of earnings not indicative of current 
or future operations or earnings. 

In Release No. 33-5837 dated June 
20, 1977 (42 FR 33137), the Commis¬ 
sion solicited comments on whether it 
should require a narrative analysis by 
management of oil and gas producing 
activities that would include a discus- 


*°The amendments to guides 22 and 1 re¬ 
quiring the presentation of management’s 
discussion and analysis of the summary of 
earnings (operations) were published in 
ASR No. 159 dated Aug. 16, 1974 [39 FR 
318941. 


sion of oil and gas reserves, operating 
statistics, and supplemental financial 
data. Such an analysis could be useful 
to investors in assessing financial 
effort and results in view of the com¬ 
plexities involved in understanding 
and analyzing the data disclosed sup¬ 
plemental^ to the primary financial 
statements. The Commission noted in 
Release No. 33-5837 several matters 
that might affect an assessment of oil 
and gas producing activities: 

1. Uncertainties related to estimates of 
quantities of oil and gas reserves; 

2. The likelihood of additional recoverable 
oil and gas in addition to proved reserves; 

3. Significant investments in and plans to 
undertake improved recovery programs; 

4. Major changes in management philos¬ 
ophy regarding exploration and develop¬ 
ment activities; and 

5. Effects of factors such as changing 
prices of specific goods and services, impact 
of government regulation, and changes in 
relationships with host governments. 

These and other matters can be im¬ 
portant to an understanding of the fi¬ 
nancial statements and of the infor¬ 
mation disclosed supplementally. 
Many commentators felt that such a 
narrative analysis by management of 
oil and gas producing activities would 
be useful. Other commentators ex¬ 
pressed the opinion that no new re¬ 
quirement was needed because of the 
existing provisions of Guides 22 and 1* 
as discussed above. 

The Commission has concluded that 
the existing requirements in this 
regard are sufficient. It emphasizes, 
however, that registrants involved in 
oil and gas producing operations 
should focus their narrative analyses 
pertaining to these operations primar¬ 
ily on exploration, development, and 
production activities, using the supple¬ 
mental information required by the 
rules published in this release to dis¬ 
cuss the major factors affecting these 
activities and their relationship to the 
information conveyed in the financial 
statements. 

EFFECTIVE DATE 

The rules adopted in this release are 
effective initially for full fiscal years 
ending after December 25. 1978, that 
are contained in filings that include 
fiscal years ending after December 25, 
1979. Thus, a company with a calendar 
fiscal year is required to adhere to 
these rules initially in filings that in¬ 
clude its 1979 fiscal year, although 
earlier application is encouraged. Ac¬ 
counting changes adopted to conform 
to the provisions of these rules shall 
be made retroactively by restating the 
financial statements of prior periods. 
Financial statements for the fiscal 
year in which these rules are first ap¬ 
plied shall disclose the nature of the 
accounting changes and their effect on 
income before extraordinary items. 
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net income, and related per share 
amounts for each period restated. 

The Commission had proposed that 
its rules become effective for fiscal 
years beginning after June 15, 1978. 
consistent with the FASB’s Exposure 
Draft. The FASB subsequently deter¬ 
mined that the standards of FAS 19 
would be effective for fiscal years be¬ 
ginning after December 15.^1978. A 
later effective date has been estab¬ 
lished for the Commission’s rules in 
order to provide additional time for 
registrants to comply. It should be 
noted, however, that the Commission 
is proposing in Release No. 33-5967 
amendments to Regulation S-K that 
would apply the disclosure provisions 
of these rules (outside the financial 
statements) to filings with the Com¬ 
mission that include fiscal years 
ending after December 25, 1978. 

Commission Action 

The Commission hereby amends 17 
CFR Part 210 by revising the title and 
table of contents of Part 210; adding 
paragraph (c) to §210.1-01; revising 
the “Exemption” paragraph of § 210.3- 
17; and adding new §210.3-18; as indi¬ 
cated below; 

1. The title of Part 210 is revised as 
set forth below: 

2. The table of contents of Part 210 
is amended by adding an entry for 
§ 210.3-18 to read as set forth below: 

Rules of General Application 

Sec. 


210.3-18 Financial accounting and report¬ 
ing for oil and gas producing activities 
pursuant to the federal securities laws 
and the Energy Policy and Conservation 
Act of 1975. 

3. A new paragraph (c) is added to 
§ 210.1-01 as set forth below: 

§210.1-01 Application of Regulation S-X 
(17 CFR Part 210). 


(c) In addition to filings pursuant to 
the Federal securities laws, §210.3-18 
applies to the preparation of accounts 
by persons engaged, in whole or in 
part, in the production of crude oil or 
natural gas in the United States pur¬ 
suant to section 503 of the Energy 
Policy and Conservation Act of 1975 
(42 U.S.C. 6383) (“EPCA”) and section 
1(c) of the Energy Supply and Envi¬ 
ronmental Coordination Act of 1974 
(15 U.S.C. 796). as amended by section 
505 of EPCA. 

4. The Exemption to §210.3-17 is re¬ 
vised as set fortlr below: 


RULES AND REGULATIONS 

§210.3-17 Current replacement cost infor¬ 
mation. 


Exemption. This section shall not apply to 
any person where the total of inventories 
and gross property, plant and equipment 
(i.e., before deducting accumulated depreci¬ 
ation. depletion and amortization) as shown 
in the consolidated balance sheet at the be¬ 
ginning of the most recently completed 
fiscal year is less than $100 million or where 
the total of inventories and gross property, 
plant and equipment is less than 10 percent 
of the total assets of the person as shown in 
the consolidated balance sheet at the begin¬ 
ning of the mast recently completed fiscal 
year. The replacement cost information 
specified below in paragraphs (c) and (d) is 
not required to be shown for mineral re¬ 
source assets employed in the production of 
crude oil or natural gas. 


5. A new §210.3-18 is added as set 
forth below: 

§210.3-18 Financial accounting and re¬ 
porting for oil and gas producing activ¬ 
ities pursuant to the Federal securities 
laws and the Energy Policy and Con¬ 
servation Act of 1975. 

This section prescribes financial ac¬ 
counting and reporting standards for 
registrants of the Commission engaged 
in oil and gas producing activities in 
filings under the Federal securities 
laws and for the preparation of ac¬ 
counts by persons engaged, in whole 
or in part, in the production of crude 
oil or natural gas in the United States, 
pursuant to section 503 of the Energy 
Policy and Conservation Act of 1975 
(42 U.S.C. 6383) (“EPCA”) and section 
11(c) of the Energy Supply and Envi¬ 
ronmental Coordination Act of 1974 
(15 U.S.C. 796) (“ESECA”), as amend¬ 
ed by section 505 of EPCA. 

Exemption. Any person exempted by the 
Department of Energy from any record¬ 
keeping or reporting requirements pursuant 
to section 11(c) of ESECA, as amended. Is 
similarly exempted from the related provi¬ 
sions of this section in the preparation of 
accounts pursuant to EPCA. This exemp¬ 
tion does not affect the applicability of this 
section to filings pursuant to the Federal se¬ 
curities laws. 

(a) Definitions. The following defini¬ 
tions apply to the terms listed below 
as they are used in this section: 

(1) Oil and gas producing activities. 

(i) Such activities include: 

(A) The search for crude oil. includ¬ 
ing condensate and natural gas liquids, 
or natural gas (“oil and gas”) in their 
natural statcs and original locations. 

(B) The acquisition of property 
rights or properties for the purpose of 
further exploration and/or for the 
purpose of removing the oil or gas 
from existing reservoirs on those prop¬ 
erties. 


(C) The construction, drilling, and 
production activities necessary to re¬ 
trieve oil and gas from its natural res¬ 
ervoirs. and the acquisition, construc¬ 
tion, installation, and maintenance of 
field gathering and storage systems— 
including lifting the oil and gas to the 
surface and gathering, treating, field 
processing (as in the case of processing 
gas to extract liquid hydrocarbons) 
and field storage. For purposes of this 
section, the oil and gas production 
function shall normally be regarded as 
terminating at the outlet valve on the 
lease or field storage tank: if unusual 
physical or operational circumstances 
exist, it may be appropriate to regard 
the production functions as terminat¬ 
ing at the first point at w’hich oil, gas. 
or gas liquids are delivered to a main 
pipeline, a common carrier, a refinery, 
or a marine terminal. 

(ii) Oil and gas producing activities 
do not include: 

(A) The transporting, refining and 
marketing of oil and gas. 

(B) Activities relating to the produc¬ 
tion of natural resources other than 
oil and gas. 

(C) The production of geothermal 
steam or the extraction of hydrocar¬ 
bons as a byproduct of the production 
of geothermal steam or associated geo¬ 
thermal resources as defined in the 
Geothermal Steam Act of 1970. 

(D) The extraction of hydrocarbons 
from shale, tar sands, or coal. 

(2) Proved oil and gas reserves. 
Proved oil and gas reserves are the es¬ 
timated quantities of crude oil, natural 
gas. and natural gas liquids which geo¬ 
logical and engineering data demon¬ 
strate with reasonable certainty to be 
recoverable in future years from 
known reservoirs under existing eco¬ 
nomic and operating conditions, i.e., 
prices and costs as of the date the esti¬ 
mate is made. Prices include considera¬ 
tion of changes in existing prices pro¬ 
vided only by contractual arrange¬ 
ments, but not on escalations based 
upon future conditions. 

(i) Reservoirs are considered (A) 
proved and tested if economic produci- 
bility is supported by either actual 
production or conclusive formation 
test (drill stem or wire line), or (B) 
proved and untested if economic pro- 
dudibility is supported only by core 
analyses and/or electric or other log 
interpretations. The area of a reser¬ 
voir considered proved includes that 
portion delineated by drilling and de¬ 
fined by gas-oil and/or oil-water con¬ 
tacts. if any: and the immediately ad¬ 
joining portions not yet drilled, but 
which can be reasonably judged as 
economically productive on the basis 
of available geological and engineering 
data. In the absence of information on 
fluid contacts, the lowest known struc¬ 
tural occurrence of hydrocarbons con- 
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trols the lower proved limit of the res¬ 
ervoir. 

(ii) It is not necessary that produc¬ 
tion, gathering or transportation fa¬ 
cilities be installed or operative for a 
reservoir to be considered proved. 
However, it should be reasonably cer¬ 
tain that such facilities will be in¬ 
stalled in the future. 

(iii) Reserves which can be produced 
economically through application of 
improved recovery techniques (such as 
fluid Injection) are included in the 
“proved’' classification when success¬ 
ful testing by a pilot project, or the 
operation of an installed program in 
the reservoir, provides support for the 
engineering analysis on which the 
project or program was based. 

(iv) Estimates of proved crude oil, 
natural gas, or natural gas liquids re¬ 
serves do not include (A) those re¬ 
serves. the recovery of which is subject 
to reasonable doubt because of uncer¬ 
tainty as to geology, reservoir charac¬ 
teristics, or economic factors; (B) re¬ 
serves that may occur in undrilled 
prospects; (C) reserves that may be re¬ 
covered from oil shales, coal, gilsonite, 
and other such sources; and (D) vol¬ 
umes placed in underground storage. 

(3) Proved developed oil and gas re¬ 
serves. Proved developed oil and gas 
reserves and reserves that can be ex¬ 
pected to be recovered through exist¬ 
ing wells with existing equipment and 
operating methods. Additional oil and 
gas expected to be obtained through 
the application of fluid injection or 
other improved recovery techniques 
for supplementing the natural forces 
and mechanisms of primary recovery 
should be included as “proved devel¬ 
oped reserves” only after testing by a 
pilot project or after the operation of 
an installed program has confirmed 
through production response that in¬ 
creased recovery will be achieved. 

(4) Proved undeveloped reserves. 
Proved undeveloped oil and gas re¬ 
serves are proved reserves that are ex¬ 
pected to be recovered from new wells 
on undrilled acreage, or from existing 
wells where a relatively major expend¬ 
iture is required for recompletion. Re¬ 
serves on undrilled acreage shall be 
limited to those drilling units that 
offset productive units and that are 
reasonably certain of production when 
drilled. 

(5) Proved properties. Properties 
with proved reserves. 

(6) Unproi'ed properties. Properties 
with no proved reserves. 

(7) Proved area. The part of a prop¬ 
erty to which proved reserves have 
been specifically attributed. 

(8) Field. An area consisting of a 
single reservoir or multiple reservoirs 
all grouped on or related to the same 
individual geological structural feature 
and/or stratigraphic condition. There 
may be two or more reservoirs in a 
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field which are separated vertically by 
intervening impervious strata, or later¬ 
ally by local geologic barriers, or by 
both. Reservoirs that are associated by 
being in overlapping or adjacent fields 
may be treated as a single or common 
operational field. The geological terms 
“structural feature” and “stratigra¬ 
phic condition” are intended to identi¬ 
fy localized geological features as op¬ 
posed to the broader terms of basins, 
trends, provinces, plays, areas-of-inter- 
est, etc. 

(9) Reservoir. A porous and perme¬ 
able underground formation contain¬ 
ing a natural accumulation of produc¬ 
ible oil or gas that is confined by im¬ 
permeable rock or water barriers and 
is individual and separate from other 
reservoirs. 

(10) Exploratory well A well drilled 
to find and produce oil or gas in an un¬ 
proved area, to find a new reservoir in 
a field previously found to be produc¬ 
tive of oil or gas in another reservoir, 
or to extend a known reservoir. 

(11) Development well. A well drilled 
within the proved area of an oil or gas 
reservoir to the depth of a stratigra¬ 
phic horizon known to be productive. 

(12) Service well. A well drilled or 
completed for the purpose of support¬ 
ing production in an existing field. 
Specific purposes of service wells in¬ 
clude gas injection, water injection, 
steam injection, air injection, salt¬ 
water disposal, water supply for injec¬ 
tion, observation, or injection for in- 
situ combustion. 

(13) Stratigraphic test well. A drill¬ 
ing effort, geologically directed, to 
obtain information pertaining to a spe¬ 
cific geologic condition. Such wells 
customarily are drilled without the in¬ 
tention of being completed for hydro¬ 
carbon production. This classification 
also includes tests identified as core 
tests and all types of expendable holes 
related to hydrocarbon exploration. 
Stratigraphic test wells are classified 
as (i) “extfioratory-type,” if not drilled 
in a proved area, or (ii) “development- 
type.” if drilled in a proved area. 

(b) Costs to be capitalized if the suc¬ 
cessful efforts method of accounting is 
followed. The costs of the following 
assets involved in oil and gas produc¬ 
ing activities are to be capitalized 
when incurred: 

(1) Mineral interests in properties. 
Including (i) fee ownership or a lease, 
concession, or other interest represent¬ 
ing the right to extract oil or gas sub¬ 
ject to such terms as may be imposed 
by the conveyance of that interest; (ii) 
royalty interests, production payments 
payable in oil or gas. and other nonop¬ 
erating interests in properties operat¬ 
ed by other; and (iii) those agreements 
with foreign governments or authori¬ 
ties under which a reporting entity 
participates in the operation of the re¬ 
lated properties or otherwise serves as 
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“producer” of the underlying reserves 
(as opposed to being an independent 
purchaser, broker, dealer, or import¬ 
er). Properties do not include other 
supply agreements or contracts that 
represent the right to purchase, 
rather than extract, oil and gas. 

(2) Wells and related equipment and 
facilities. Including: (i) Costs incurred 
to drill and equip those exploratory 
wells and exploratory-type stratigra¬ 
phic test wells that have found proved 
reserves and (ii) development costs, 
i.e., costs incurred to obtain access to 
proved reserves and provide facilities 
for extracting, treating, gathering, and 
storing the oil and gas, including the 
drilling and equipping of development 
wells and development-type stratigra¬ 
phic test wells (whether those wells 
are successful or unsuccessful) and 
service wells. 

(3) Support equipment and facilities 
used in oil and gas producing activi¬ 
ties. Items such as seismic equipment, 
drilling equipment, construction and 
grading equipment, vehicles, repair 
shops, warehouses, supply points, 
camps, and division, district, or field 
offices. 

(4) Uncompleted wells, equipment 
and facilities. Including costs incurred 
to: (i) Drill and equip wells that are 
not yet completed and (ii) acquire or 
construct equipment and facilities 
that are not yet completed and in¬ 
stalled. 

(c) Assessment of unproved proper¬ 
ties if the successful efforts method of 
accounting is followed. Unproved 
properties shall be assessed periodical¬ 
ly to determine whether they have 
been impaired. A property would 
likely be impaired, for example, if a 
dry hole has been drilled on it and the 
enterprise has no firm plans to contin¬ 
ue drilling. Also, the likelihood of par¬ 
tial or total impairment of a property 
increases as the expiration of the lease 
term approaches if drilling activity 
has not commenced on the property or 
on nearby properties. Information 
that becomes available after the end 
of the period covered by the financial 
statements but before those financial 
statements are issued shall be taken 
into account in evaluating conditions 
that existed at the balance sheet date. 

(1) If the results of the assessment 
indicate impairment, a loss shall be 
recognized by providing a valuation 
allowance. Impairment of individual 
unproved properties whose acquisition 
costs are relatively significant shall be 
assessed on a property-by-property 
basis, and an indicated loss shall be 
recognized by providing a valuation 
allowance. When a reporting entity 
has a relatively large number of un¬ 
proved properties whose acquisition 
costs are not individually significant, it 
may not be practical to assess impair¬ 
ment on a property-by-property basis. 
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In which case the amount of loss to be 
recognized and the amount of the val¬ 
uation allowance needed to provide for 
impairment of those properties shall 
be determined by amortizing those 
properties, either in the aggregate or 
by groups, on the basis of the experi¬ 
ence of the entity in similar situations 
and other information about such fac¬ 
tors as the primarly lease term of 
those properties, the average holding 
period of unproved properties, and the 
relative proportion of such properties 
on which proved reserves have been 
found in the past. 

(2) A property shall be reclassified 
from unproved properties to proved 
properties when proved reserves are 
discovered on or otherwise attributed 
to the property. Occasionally, a single 
property such as a foreign lease or 
concession covers so vast an area that 
only the portion of the property to 
which the proved reserves relate—de¬ 
termined on the basis of geological 
structural features or stratigraphic 
conditions—should be reclassified 
from unproved to proved. For a prop¬ 
erty whose impairment has been as¬ 
sessed individually, the net carrying 
amount (acquisition cost minus valua¬ 
tion allowance) shall be reclassified to 
proved properties; for properties amor¬ 
tized by providing a valuation 
allowance on a group basis, the gross 
acquisition cost shall be reclassified. 

(d) Surrender or abandonment of 
properties if the successful efforts 
method of accounting is followed. 
When an unproved property is surren¬ 
dered, abandoned. or otherwise 
deemed worthless, capitalized acquisi¬ 
tion costs relating thereto shall be 
charged against the related allowance 
for impairment to the extent an 
allowance has been provided; if the 
allowance previously provided is inad¬ 
equate, a loss shall be recognized. Nor¬ 
mally, no gain or loss shall be recog¬ 
nized if only an individual well or indi¬ 
vidual item of equipment is abandoned 
or retired or if only a single lease or 
other part of a group of proved prop¬ 
erties constituting the amortization 
base is abandoned or retired as long as 
the remainder of the property or 
group of properties continues to pro¬ 
duce oil or gas. Instead, the asset 
being abandoned or retired shall be 
deemed to be fully amortized, and its 
costs shall be charged to accumulated 
depreciation, depletion, or amortiza¬ 
tion. When the last well on an individ¬ 
ual property (if that is the amortiza¬ 
tion base) or group of properties (if 
amortization is determined on the 
basis of an aggregation of properties 
with a common geological structure) 
ceases to produce and the entire prop¬ 
erty or property group is abandoned, 
gain or loss shall be recognized. Occa¬ 
sionally. the partial abandonment or 
retirement of a proved property or 
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group of proved properties or the 
abandonment or retirement of wells or 
related equipment or facilities may 
result from a catastrophic event or 
other major abnormality. In those 
cases, a loss shall be recognized at the 
time of abandonment or retirement. 

(e) Amortization of capitalized costs 
if the successful effects method of ac¬ 
counting is followed . (1) Capitalized 
acquisition costs of proved properties 
shall be amortized using the unit-of- 
production method on the basis of 
total estimated units of proved oil and 
gas reserves. 

(2) Capitalized costs of exploratory 
wells and exploratory-type stratigra¬ 
phic test wells that have found proved 
reserves and capitalized development 
costs shall be amortized (depreciated) 
using the unit-of-production method 
on the basis of total estimated units of 
proved developed reserves. However, it 
may be more appropriate, in some 
cases, to depreciate natural gas cycling 
and processing plants by a method 
other than the unit-of-production 
method. 

(3) Amortization, using the unit-of- 
production method as required by sub- 
paragraphs (1) and (2) of this para¬ 
graph, may be computed either on a 
property-by-property basis or on the 
basis of some reasonable aggregation 
of properties with a common geologi¬ 
cal structural feature or stratigraphic 
condition, such as a reservoir or field. 
Capitalized acquisition costs of a rela¬ 
tively large number of royalty inter¬ 
ests that are not individually signifi¬ 
cant may be aggregated without 
regard to commonality of geological 
structural features or stratigraphic 
conditions; if information is not availa¬ 
ble to estimate reserve quantities ap¬ 
plicable to royalty interests owned, a 
method other than the unit-of-produc- 
tion method may be used to amortize 
their acquisition costs. If significant 
development costs (such as the cost of 
an offshore production platform) are 
incurred in connection with a planned 
group of development wells before all 
of the planned wells have been drilled, 
it will be necessary to exclude a por¬ 
tion of those development costs in de¬ 
termining the unit-of-production am¬ 
ortization rate until the additional de¬ 
velopment wells are drilled. Similarly, 
it will be necessary to exclude, in com¬ 
puting the amortization rate, those 
proved developed reserves that will be 
produced only after significant addi¬ 
tional development costs are incurred, 
such as for improved recovery systems. 
However, in no case should future de¬ 
velopment costs be anticipated in com¬ 
puting the amortization rate. Estimat¬ 
ed dismantlement and abandonment 
costs and estimated residual salvage 
values shall be taken into account in 
determining amortization and depreci¬ 
ation rates. For those properties or 


groups of properties containing both 
oil reserves and gas reserves, the units 
of oil and gas used to compute amorti¬ 
zation shall be converted to a common 
unit of measure on the basis of their 
approximate relative energy content 
(without considering their relative 
sales values). Unit-of-production amor¬ 
tization rates shall be revised when¬ 
ever there is an indication of the need 
for revision but at least once a year; 
those revisions shall be accounted for 
prospectively as changes in accounting 
estimates. 

(f) Costs to be charged to expense as 
incurred if the successful efforts 
method of accounting is followed. 
Costs incurred in oil and gas producing 
activities other than those described in 
paragraph (b) of this section shall be 
charged to expense. Examples include 
geological and geophysical costs, the 
costs of carrying and retaining undeve¬ 
loped properties, the costs of drilling 
those exploratory wells and explorato¬ 
ry-type stratigraphic test wells that do 
not find proved reserves (see para¬ 
graph (g) of this section), and produc¬ 
tion costs. 

(g) Accounting for the costs of ex¬ 
ploratory wells and exploratory-type 
stratigraphic test wells if the success¬ 
ful efforts method of accounting is fol¬ 
lowed. The costs of drilling explorato¬ 
ry wells and the costs of drilling ex¬ 
ploratory-type stratigraphic test wells 
shall be capitalized as part of the re¬ 
porting entity’s uncompleted wells, 
equipment, and facilities pending de¬ 
termination of w'hether the well has 
found proved reserves. If the well has 
found proved reserves, the capitalized 
costs of drilling the well shall become 
part of the entity's wells and related 
equipment and facilities (even though 
the well may not be completed as a 
producing well); if, however, the well 
has not found proved reserves, the 
capitalized costs of drilling the well, 
net of any salvage value, shall be 
charged to expense. The determina¬ 
tion of whether proved reserves are 
found is usually made on or shortly 
after completion of drilling the well, 
and the capitalized costs shall either 
be charged to expense or be reclassi¬ 
fied as part of the costs of wells and 
related equipment and facilities at 
that time. Information that becomes 
available after the end of the period 
covered by the financial statements 
but before those financial statements 
are issued shall be taken into account 
in evaluating conditions that existed 
at the balance sheet date. Occasional¬ 
ly, an exploratory well or an explora¬ 
tory-type stratigraphic test well may 
be determined to have found oil and 
gas reserves, but classification of those 
reserves as proved cannot be made 
when drilling is completed. In those 
cases, one of the following subpara¬ 
graphs shall apply; 
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(1) Exploratory wells that find oil 
and gas reserves in an area requiring a 
major capital expenditure, such as a 
trunk pipeline, before production 
could begin. On completion of drilling, 
an exploratory well may be deter¬ 
mined to have found oil and gas re¬ 
serves, but classification of those re¬ 
serves as proved depends on whether a 
major capital expenditure can be justi¬ 
fied which, in turn, depends on wheth¬ 
er additional exploratory wells find a 
sufficient quantity of additional re¬ 
serves. In that case, the cost of drilling 
the exploratory well shall continue to 
be carried as an asset pending determi¬ 
nation of whether proved reserves 
have been found only as long as both 
of the following conditions are meU(i) 
The well has found a sufficient quanti¬ 
ty of reserves to justify its completion 
as a producing well if the required cap¬ 
ital expenditure is made, and (ii) drill¬ 
ing of the additional exploratory wells 
is under way or firmly planned for the 
near future. Otherwise, the explorato¬ 
ry well shall be assumed to be im¬ 
paired, and its costs shall be charged 
to expense. 

(2) All other exploratory wells that 
find oil and gas reserves. In the ab¬ 
sence of a determination as to whether 
the reserves that have been found can 
be classifled as proved, the costs of 
drilling such an exploratory well shall 
not be carried as an asset for more 
than 1 year following completion of 
drilling. If. after that year has passed, 
a determination that proved reserves 
have been found cannot be made, the 
well shall be assumed to be impaired, 
and its costs shall be charged to ex¬ 
pense. 

(3) Exploratory-type stratigraphic 
test wells that find oil and gas re¬ 
serves. On completion of drilling, such 
a well may be determined to have 
found oil and gas reserves, but classifi¬ 
cation of those reserves as proved de¬ 
pends on whether a major capital ex¬ 
penditure (usually a production plat¬ 
form) can be justified which, in turn, 
depends on whether additional explor¬ 
atory-type stratigraphic test wells find 
a sufficient quantity of additional re¬ 
serves. In the case, the cost of drilling 
the exploratory-type stratigraphic test 
well shall continue to be carried as an 
asset pending determination of wheth¬ 
er proved reserves have been found 
only as long as both of the following 
conditions are met: (i) The well has 
found a quantity of reserves that 
would justify its completion for pro¬ 
duction had it not been simply a stra¬ 
tigraphic test well, and (ii) drilling of 
the additional exploratory-type strati¬ 
graphic test wells is under way or 
firmly planned for the near future. 
Otherwise, the exploratory-type strati¬ 
graphic tests well shall be assumed to 
be impaired, and its costs shall be 
charged to expense. 
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(h) Mineral property conveyances 
and related transactions if the success¬ 
ful efforts method of accounting is fol¬ 
lowed. (1) Certain transactions, some¬ 
times referred to as conveyances, are 
in substance borrowings repayable in 
cash or its equivalent and shall be ac¬ 
counted for as borrowings. The follow¬ 
ing are examples of such transactions: 

(i) Entities seeking supplies of oil or 
gas sometimes made cash advances to 
operators to finance exploration in 
return for the right to purchase oil br 
gas discovered. Funds advanced for ex¬ 
ploration that are repayable by offset 
against purchases of oil or gas discov¬ 
ered, or in cash if insufficent oil and 
gas is produced by a specified date, 
shall be accounted for as receivable by 
the lender and as a payable by the op¬ 
erator. 

(ii) Funds advanced to an operator 
that are repayable in cash out of the 
proceeds from a specified share of 
future production of a producing prop¬ 
erty, until the amount advanced plus 
interest at a specified or determinable 
rate is paid in full, shall be accounted 
for as a borrowing. The advance is a 
payable for the recipient of the cash 
and a receivable for the party making 
the advance. Such transactions, as 
well as those described in subpara¬ 
graph (5)(i) of this paragraph, are 
commonly referred to as production 
payments. The two types differ in sub¬ 
stance. however, as explained in sub- 
paragraph (5)(i) of this paragraph. 

(2) In the following types of convey¬ 
ances, gain or loss shall not be recog¬ 
nized at the time of conveyance: 

(i) A transfer of assets used in oil 
and gas producing activities (including 
both proved and unproved properties) 
in exchange for other assets also used 
in oil and gas producing activities. 

(ii) A pooling of assets in a joint un¬ 
dertaking intended to find, develop, or 
produce oil or gas from a particular 
property or group of properties. 

(3) In the following types of convey¬ 
ances, gain shall not be recognized at 
the time of the conveyance: 

(i) A part of an interest owned is 
sold and substantial uncertainty exists 
about recovery of the costs applicable 
to the retained interest. 

(ii) A part of an interest owned is 
sold and the seller has a substantial 
obligation for future performance, 
such as an obligation to drill a well or 
to operate the property without pro¬ 
portional reimbursement for that por¬ 
tion of the drilling or operating costs 
applicable to the interest sold. 

(4) If a conveyance is not one of the 
types described in subparagraphs (2) 
and (3) of this paragraph, gain or loss 
shall be recognized unless there are 
other aspects of the transaction that 
would prohibit such recognition under 
accounting principles applicable to en¬ 
terprises in general. 
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(5) In accordance with subpara¬ 
graphs (2) through (4) of this para¬ 
graph, the following types of transac¬ 
tions shall be accounted for as indicat¬ 
ed in each example. No attempt has 
been made to include the many vari¬ 
ations of those arrangements that 
occur, but subparagraphs (2) through 

(4) of this paragraph shall, where ap¬ 
plicable, determine the accounting for 
those other arrangements as well. 

(i) Some production payments differ 
from those described in subparagraph 
(1)(ii) of this paragraph in that the 
seller's obligation is not expressed in 
monetary terms but as an obligation 
to deliver, free and clear of all ex¬ 
penses associated with operation of 
the property, a specified quantity of 
oil or gas to the purchaser out of a 
specified share of future production. 
Such a transaction is a sale of a miner¬ 
al interest for which gain shall not be 
recognized because the seller has a 
substantial obligation for future per¬ 
formance. The seller shall account for 
the funds received as unearned reve¬ 
nue to be recognized as the oil or gas is 
delivered. The purchaser of such a 
production payment has acquired an 
interest in a mineral property that 
shall be recorded at cost and amor¬ 
tized by the unit-of-production 
method as delivery takes place. The 
estimated oil or gas reserves and pro¬ 
duction data shall be reported, in ac¬ 
cordance with paragraph (k) of this 
section, as those of the purchaser of 
the production payment and not of 
the seller. 

(ii) An assignment of the operating 
interest in an unproved property with 
retention of a nonoperating interest in 
return for drilling, development, and 
operation by the assignee is a pooling 
of assets in a joint undertaking for 
which the assignor shall not recognize 
gain or loss. The assignor’s cost of the 
original interest shall become the cost 
of the interest retained. The assignee 
shall account for ail costs incurred as 
specified by paragraphs (b) through 
(g) of this section and shall allocate 
none of those costs to the mineral in¬ 
terest acquired. If oil or gas is discov¬ 
ered, each party shall report its share 
of oil and gas reserves and production,, 
in accordance with paragraph (k) of 
this section. 

(iii) An assignment of a part of an 
operating interest in an unproved 
property in exchange for a “free well M 
with provision for joint ownership and 
operation is a pooling of assets in a 
joint undertaking by the parties. The 
assignor shall record no cost for the 
obligatory well; the assignee shall 
record no cost for the mineral interest 
acquired. All drilling, development, 
and operating costs incurred by either 
party shall be accounted for as pro¬ 
vided in paragraphs (b) through (g) of 
this section. If the conveyance agree- 
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ment requires the assignee to incur 
geological or geophysical expenditures 
instead of. or in addition to, a drilling 
obligation, those costs shall likewise be 
accounted for by the assignee as pro¬ 
vided in paragraphs (b) through (g) of 
this section. If reserves are discovered, 
each party shall report its share of re¬ 
serves and production, in accordance 
with paragraph (k) of this section. 

(iv) A part of an operating interest 
in an unproved property may be as¬ 
signed to effect an arrangement called 
a “carried interest,** whereby the as¬ 
signee (the carrying party) agrees to 
defray all costs of drilling, developing, 
and operating the property and is enti¬ 
tled to all of the revenue from produc¬ 
tion from the property, excluding any 
third party interest, until all of the as¬ 
signee’s costs have been recovered, 
after which the assignor will share in 
both costs and production. Such an ar¬ 
rangement represents a pooling of 
assets in a joint undertaking by the as¬ 
signor and assignee. The carried party 
shall make no accounting for any costs 
and revenue until after recoupment 
(payout) of the carried costs by the 
carrying party. Subsequent to payout 
the carried party shall account for its 
share of revenue, operating expenses, 
and (if the agreement provides for 
subsequent sharing of costs rather 
than a carried interest) subsequent de¬ 
velopment costs. During the payout 
period the carrying party shall record 
all costs, including those carried, as 
provided in paragraphs (b) through (g) 
of this section, and shall record all rev¬ 
enue from the property including that 
applicable to the recovery of costs car¬ 
ried. The carried party shall report as 
oil or gas reserves, in accordance with 
paragraph (k) of this section, only its 
share of proved reserves estimated to 
remain after payout, and unit-of-pro- 
duction amortization of the carried 
party’s property costs shall not com¬ 
mence prior to payout. Prior to payout 
the carrying party’s reserve estimates 
and production data, reported in ac¬ 
cordance with paragraph (k) of this 
section, shall include the quantities 
applicable to recoupment of the car¬ 
ried costs. 

(v) A part of an operating interest 
owned may be exchanged for a part of 
an operating interest owned by an¬ 
other party. The purpose of such an 
arrangement, commonly called a joint 
venture in the oil and gas industry, 
often is to avoid duplication of facili¬ 
ties, diversify risks, and achieve oper¬ 
ating efficiencies. Such reciprocal con¬ 
veyances represent exchanges of simi¬ 
lar productive assets, and no gain or 
loss shall be recognized by either 
party at the time of the transaction. 
In some joint ventures, which may or 
may not involve an exchange of inter¬ 
ests, the parties may share different 
elements of costs in different propor¬ 


tions. In such an arrangement a party 
may acquire an interest in a property 
or in wells and related equipment that 
is disproportionate to the share of 
costs borne by it. As in the case of a 
carried interest or a free well, each 
party shall account for its own cost 
under the provisions of this section. 
No gain shall be recognized for the ac¬ 
quisition of an interest in joint assets, 
the cost of which may have been paid 
in whole or in part by another party. 

(vi) In a unitization, all of the oper¬ 
ating and nonoperating participants 
pool their assets in a producing area 
(normally a field) to form a single unit 
and in return receive an undivided in¬ 
terest (of the same type as previously 
held) in that unit. Unitizations gener¬ 
ally are undertaken to obtain operat¬ 
ing efficiencies and to enhance recov¬ 
ery of reserves, often through im¬ 
proved recovery operations. Participa¬ 
tion in the unit is generally propor¬ 
tionate to the oil and gas reserves con¬ 
tributed by each. Because the proper¬ 
ties may be in different stages of de¬ 
velopment at the time of unitization, 
some participants may pay cash and 
others may receive cash to equalize 
contributions of wells and related 
equipment and facilities with the own¬ 
ership interests in reserves. In those 
circumstances, cash paid by a partici¬ 
pant shall be recorded as an additional 
investment in wells and related equip¬ 
ment and facilities, and cash received 
by a participant shall be recorded as a 
recovery of cost. The cost of the assets 
contributed plus or minus cash paid or 
received is the cost of the participant’s 
undivided interest in the assets of the 
unit. Each participant shall include its 
interest in reporting reserve estimates 
and production data. 

(vii) If the entire interest in an un¬ 
proved property is sold for cash or 
cash equivalent, recognition of gain or 
loss depends on whether, in applying 
paragraph (c) of this section, impair¬ 
ment had been assessed for that prop¬ 
erty individually, or by amortizing 
that property as part of a group. If im¬ 
pairment was assessed individually, 
gain or loss shall be recognized. For a 
property amortized by providing a val¬ 
uation allowance on a group basis, nei¬ 
ther gain nor loss shall be recognized 
when an unproved property is sold 
unless the sales price exceeds the 
original cost of the property, in which 
case gain shall be recognized in the 
amount of such excess. 

(viii) If a part of the interest in an 
unproved property is sold, even 
though for cash or cash equivalent, 
substantial uncertainty usually exists 
as to recovery of the cost applicable to 
the interest retained. Consequently, 
the amount received shall be treated 
as a recovery of cost. However, if the 
sales price exceeds the carrying 
amount of a property whose impair¬ 


ment has been assessed individually in 
accordance with paragraph (c) of this 
section, or exceeds the original cost of 
a property amortized by providing a 
valuation allowance on a group basis, 
gain shall be recognized in the amount 
of such excess. 

(ix) The sale of an entire interest in 
a proved property that constitutes a 
separate amortization base is not one 
of the types of conveyances described 
in paragraphs (h)(2) and (h)(3) of this 
section. The difference between the 
amount of sales proceeds and the una¬ 
mortized cost shall be recognized as a 
gain or loss. 

(x) The sale of a part of a proved 
property, or of an entire proved prop¬ 
erty constituting a part of an amorti¬ 
zation base, shall be accounted for as 
the sale of an asset, and a grain or loss 
shall be recognized, since it is not one 
of the conveyances described in para¬ 
graphs (h)(2) and (h)(3) of this sec¬ 
tion. The unamortized cost of the 
property or group of properties, a part 
of which was sold, shall be appor¬ 
tioned to the interest sold and the in¬ 
terest retained on the basis of the fair 
values of those interests. However, the 
sale may be accounted for as a normal 
retirement under the provisions of 
paragraph (d) of this section with no 
gain or loss recognized if doing so does 
not significantly affect the unit-of-pro- 
duction amortization rate. 

(xi) The sale of the operating inter¬ 
est in a proved property for cash with 
retention of a nonoperating interest is 
not one of the types of conveyances 
described in paragraphs (h)(2) and 
(h)(3) of this section. Accordingly, it 
shall be accounted for as the sale of an 
asset, and any gain or loss shall be rec¬ 
ognized. The Seiler shall allocate the 
cost of proved property to the operat¬ 
ing interest sold and the nonoperating 
interest retained on the basis of the 
fair values of those interests. 

(xii) The sale of a proved property 
subject to a retained production pay¬ 
ment that is expressed as a fixed sum 
of money payable only from a speci¬ 
fied share of production from that 
property, with the purchaser of the 
property obligated to incur the future 
costs of operating the property, shall 
be accounted for as follows: If satisfac¬ 
tion of the retained production pay¬ 
ment is reasonably assured, the seller 
of the property, who retained the pro¬ 
duction payment, shall record the 
transaction as a sale, with recognition 
of any resulting gain or loss. The re¬ 
tained production payment shall be re¬ 
corded as a receivable. The purchaser 
shall record as the cost of the assets 
acquired the cash consideration paid 
plus the present value of the retained 
production payment, which shall be 
recorded as a payable. The oil and gas 
reserve estimates and production data, 
including those applicable to liquida- 


FEDERAl REGISTER, VOL 43, NO. 177—TUESDAY, SEPTEMBER 12, 1978 






tlon of the retained production pay¬ 
ment, shall be reported by the pur¬ 
chaser of the property. If satisfaction 
of the retained production payment is 
not reasonably assured, the transac¬ 
tion is in substance a sale with reten¬ 
tion of an overriding royalty that shall 
be accounted for in accordance with 
subparagraph <5)(xi) of this para¬ 
graph. 

(xiii) The sale of a proved property 
subject to a retained production pay¬ 
ment that is expressed as a right to a 
specified quantity of oil or gas out of a 
specified share of future production 
shall be accounted for in accordance 
with subparagraph <5)(xi) of this para¬ 
graph. 

(i) Application of the full cost 
method of accounting. (Provisions of 
this paragraph have been proposed for 
public comment in Release No. 33- 
5968, dated August 31, 1978.) 

(j) Income taxes. Comprehensive in¬ 
terperiod income tax allocation by the 
deferred method shall be followed for 
intangible drilling and development 
costs and other costs incurred that 
enter into the determination of tax¬ 
able income and pretax accounting 
income in different periods. The 
excess of statutory depletion over cost 
depletion for income tax purposes 
shall be accounted for as a permanent 
difference in the period in which the 
excess is deducted for income tax pur¬ 
poses. 

(k) Disclosure of quantities of proved 
oil and gas reserves and historical fi¬ 
nancial data. The following data shall 
be disclosed in the body of the finan¬ 
cial statements, in the notes thereto, 
or in a separate schedule or other 
presentation that is an integral part of 
the financial statements. 

(l) Disclosure of method of account¬ 
ing. The reporting entity shall disclose 
on the face of its balance sheet that it 
is adhering to the successful efforts 
method of accounting or the full cost 
method of accounting. 

(2) Disclosure of capitalized costs. 
The aggregate amount of capitalized 
costs relating to oil and gas producing 
activities and the aggregate amount of 
the related accumulated depreciations, 
depletion, amortization, and valuation 
allowances shall be reported as of the 
end of each period for which a balance 
sheet is presented, with separate pres¬ 
entation for each geographic area for 
which quantities of proved reserves 
are presented in accordance with para¬ 
graph <k)(5) of this section. If the cap¬ 
italized costs of unproved properties 
are significant, aggregate Amounts 
shall be reported separately for cap¬ 
italized costs related to unproved 
properties and capitalized costs related 
to proved properties. Capitalized costs 
of support equipment and facilities 
may be disclosed separately or includ¬ 
ed, as appropriate, with capitalized 
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costs of proved and unproved proper¬ 
ties. 

(3) Disclosure of costs incurred in oil 
and gas producing activities. The fi¬ 
nancial statements shall disclose the 
amounts of each of the following 
types of costs for each year for which 
an income statement is required 
(whether those costs are capitalized or 
charged to expense at the time they 
are incurred): (i) Property acquisition 
costs (disclose separately the costs of 
acquiring proved properties, if signifi¬ 
cant); (ii) Exploration costs; (iii) De¬ 
velopment costs; and (iv) Production 
(lifting) costs. 

Exploration, development, and pro¬ 
duction costs include depreciation of 
support equipment and facilities used 
in those activities rather than the ex¬ 
penditures to acquire support equip¬ 
ment and facilities. Production (lift¬ 
ing) costs do not include depreciation, 
depletion, and amortization of capital¬ 
ized acquisition, exploration, and de¬ 
velopment costs. If some or all of 
those costs are incurred in foreign 
countries, the amounts shall be dis¬ 
closed separately for each of the geo¬ 
graphic areas for which reserve quan¬ 
tities are disclosed in accordance with 
paragraph (k)(5) of this section and 
for any other foreign geographic area 
in which significant costs have been 
incurred without discovery of signifi¬ 
cant proved reserves. Also, disclose de¬ 
preciation, depletion, amortization, 
and valuation provisions relating to oil 
and gas producing activities, presented 
separately for each of these geograph¬ 
ic areas. If the reporting entity’s share 
of the oil and gas reserves of its inves¬ 
tee companies accounted for by the 
equity method is reported in conform¬ 
ity with paragraph <k)(5) of this sec¬ 
tion, disclosure shall also be made of 
the investor’s share of its investee’s 
capitalized costs and costs incurred in 
oil and gas producing activities. 

(4) Revenues from producing oil and 
gas. (i) For each full fiscal year for 
which an income statement is re¬ 
quired. disclose, for each geographic 
area for which reserve quantities are 
disclosed in accordance with para¬ 
graph (k)(5) of this section, the net 
revenues from oil and gas production 
related to each of the following, if sig¬ 
nificant: (A) Proved developed oil and 
gas reserves, (BJ reserves applicable to 
long-term supply or similar agree¬ 
ments with foreign governments in 
which the entity acts as producer (see 
paragraph (kX5) of this section), and 
(C) the entity’s proportional interest 
in reserves of investees accounted for 
by the equity method. 

(ii) Net revenues shall be computed 
by subtracting production costs from 
gross revenues that are determined in 
accordance with the provisions of this 
subparagraph, as presented below. 
The following accounting practices 
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shall be applied in determining gross 
revenues from sales or transfers of 
production of oil and gas: 

(A) Sales to unaffiliated entities 
shall be included in gross revenues at 
the amount received in sales transac¬ 
tions attributable to net working inter¬ 
ests, royalty interests, oil payments in¬ 
terests (see paragraph (h) of this sec¬ 
tion), net profits interests, etc., of the 
reporting entity. Production or sever¬ 
ance taxes should not be deducted in 
determining gross revenues. Royalty 
payments and net profits disburse¬ 
ments should be excluded from gross 
revenues. 

(B) Sales and transfers to unconsoli¬ 
dated affiliated persons and to other 
operations (such as refineries, chemi¬ 
cal plants, etc.) of the reporting entity 
shall be separately disclosed and ac¬ 
counted for in the same manner as de¬ 
scribed in paragraph (k)(4Xii)(A) of 
this section except that such sales and 
transfers shall be valued at estimated 
market prices based on the prices of 
comparable products using posted 
field prices, if applicable, or amounts 
estimated to represent prices equiva¬ 
lent to those that could be obtained in 
a competitive arm's-length market en¬ 
vironment, giving recognition to trans¬ 
portation costs, quality differences, 
and arrangements with and regulation 
of governments. 

(5) Disclosure of estimated quanti¬ 
ties of proved oil and gas reserves . Net 
quantities of proved reserves and 
proved developed reserves of crude oil 
(including condensate and natural gas 
liquids) and natural gas shall be re¬ 
ported as of the beginning and the end 
of each full fiscal year for which an 
income statement Is required. “Net” 
quantities of reserves include those re¬ 
lating to the operating and nonopera¬ 
ting interests in properties as defined 
in paragraph (bXl) of this section. 
Quantities of reserves relating to roy¬ 
alty interests owned shall be included 
in “net” quantities if the necessary in¬ 
formation is available; if reserves re¬ 
lating to royalty interests owned are 
not included because the information 
is unavailable, that fact and the re¬ 
porting entity’s share of oil and gas 
produced for those royalty interests 
shall be reported for each year for 
which a complete set of financial 
statements is presented. “Net” quanti¬ 
ties shall not include reserves relating 
to interests of others in properties 
owned by the reporting entity. 

(i) Changes in the net quantities of 
proved reserves of oil and gas during 
each full fiscal year for which an 
income statement is required shall be 
reported. Changes resulting from each 
of the following shall be shown sepa¬ 
rately. with appropriate explanation 
of significant changes: 

(A) Revisions of previous estimates. 
Revisions represent changes in previ- 
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ous estimates of proved reserves, 
either upward or downward, resulting 
from new information (except for an 
increase in proved acreage) normally- 
obtained from development drilling 
and production history or resulting 
from a change in economic factors. 

(B) Improved recovery. Changes in 
reserve estimates resulting from appli¬ 
cation of improved recovery tech¬ 
niques shall be separately shown if sig¬ 
nificant. If not significant, such 
changes shall be included in revisions 
of previous estimates. 

(C) Purchases of minerals-in-place. 

(D) Extension , discoveries, and other 
additions. Additions to proved re¬ 
serves that result from extension of 
the proved acreage of previously dis¬ 
covered (old) reservoirs through addi¬ 
tional drilling in periods subsequent to 
discovery and discovery of new fields 
with proved reserves or of new reser¬ 
voirs of proved reserves in old fields. 

(E) Production. 

(F) Sales of minerals-in-place, (ii) If 
the reporting entity’s proved reserves 
of oil and gas are located entirely 
within its home country, that fact 
shall be disclosed. If some or all of its 
reserves are located in foreign coun¬ 
tries, the disclosures of net quantities 
of reserves of oil and gas and changes 
in them (as required above) shall be 
separately reported for the entity’s 
home country (if significant reserves 
are located there) and each foreign ge-. 
ographic area in which significant re¬ 
serves are located. Foreign geographic 
areas are individual countries or 
groups of countries, as appropriate, 
for meaningful disclosure in the cir¬ 
cumstances. 

(iii) Net quantities disclosed shall 
not include oil or gas subject to pur¬ 
chase under long-term supply, pur¬ 
chase. or similar agreements and con¬ 
tracts. including such agreements with 
foreign governments or authorities. 
However, quantities of oil and gas sub¬ 
ject to such agreements with foreign 
governments or authorities as of the 
end of each full fiscal year for w r hich 
an income statement is required, and 
the net quantity of oil or gas received 
under the agreements during each 
such year, shall be separately dis¬ 
closed if the reporting entity partici¬ 
pates in the operation of the proper¬ 
ties in which the oil or gas is located 
or otherwise serves as the “producer” 
of those reserves, as opposed, for ex¬ 
ample. to being an independent pur¬ 
chaser, broker, dealer, or importer. 

(iv) In determining the reserve quan¬ 
tities to be reported: (A) If consolidat¬ 
ed financial statements are issued, 100 
percent of the net reserve quantities 
attributable to the parent company 
and 100 percent of the net reserve 
quantities attributable to its consoli¬ 
dated subsidiaries (whether or not 
wholly owned) shall be included. 
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(B) If the financial statements in¬ 
clude investments that are proportion¬ 
ately consolidated, reserve quantities 
shall include a proportionate share* of 
the investee’s net oil and gas reserves. 

(C) If the financial statements in¬ 
clude investments that are accounted 
for by the equity method, the inves¬ 
tee’s net proved oil and gas reserves 
shall not be included in the disclosures 
of reserves. However, the reporting en¬ 
tity’s share of the investee’s net 
proved oil and gas reserves shall be 
separately reported as of the end of 
each full fiscal year for which an 
income statement is required. 

(v) If important economic factors or 
significant uncertainties affect partic¬ 
ular components of proved reserves, 
explanations shall be provided. Exam¬ 
ples include unusually high expected 
development or lifting costs; the neces¬ 
sity to build a major pipeline or other 
major facilities before production of 
the reserves can begin; or contractual 
obligations to produce and sell a sig¬ 
nificant portion of reserves at prices 
that are substantially below’ those at 
which the oil and gas could otherw r ise 
be sold in the absence of the contrac¬ 
tual obligation. 

(6) Disclosure of future net revenues 
from estimated production of proved 
oil and gas reserves. In conjunction 
with the disclosure of changes in net 
quantities of estimated proved re¬ 
serves of crude oil (including conden¬ 
sate and natural gas liquids) and natu¬ 
ral gas as required by paragraph (k)(5) 
of this section, the following informa¬ 
tion shall be disclosed in financial 
statements for each geographic classi¬ 
fication for which quantities of oil and 
gas are disclosed: 

(i) For each of the following catego¬ 
ries: (A) Proved oil and gas reserves, 
(B) proved developed oil and gas re¬ 
serves, (C) proved oil and gas reserves 
applicable to long-term supply or simi¬ 
lar agreements with foreign govern¬ 
ments in which the entity acts as pro¬ 
ducer. and (D) the entity’s share of 
proved oil and gas reserves of investees 
accounted for by the equity method, 
an amount (the “Estimated Future 
Net Revenues”), in the aggregate, 
computed by applying current prices 
of oil and gas to estimated future pro¬ 
duction of proved oil and gas reserves 
as of the date of the latest balance 
sheet presented, less estimated future 
expenditures (based on current costs) 
to be incurred in developing and pro¬ 
ducing the proved reserves, and assum¬ 
ing continuation of existing economic 
conditions. Present separately the 
amounts applicable to each of the first 
3 succeeding fiscal years, and the re¬ 
mainder in a single amount. Indicate 
the basis used to compute current 
prices and current costs. 

(ii) The present vaue of the Estimat¬ 
ed Future Net Revenues (the “Present 


Value of Estimated Future Net Rev¬ 
enues”). as of the end of each full 
fiscal year for w hich an income state¬ 
ment is required, computed using the 
Estimated Future Net Revenues and a 
discount factor of 10 percent. In addi¬ 
tion, disclose the portions of the Pres¬ 
ent Value of Estimated Future Net 
Revenues, at such balance sheet dates, 
attributable to each of the following 
components of proved oil and gas re¬ 
serves: (A) Proved reserves added in 
years prior to the current year; and 
(B) proved reserves added during the 
current year, with amounts attributa¬ 
ble to application of improved recov¬ 
ery techiques or purchases of reserves 
in-place disclosed separately, if signifi¬ 
cant (w r hich in this case shall general¬ 
ly be considered to be amounts greater 
than 10 percent of total proved re¬ 
serves added during the current year). 

(iii) The Present Value of Estimated 
Future Net Revenues, computed as set 
forth at (k)(6)(i) above, attributable to 
each of the following, stated separate¬ 
ly: (A) Proved developed reserves of oil 
and gas, (B) proved reserves of oil and 
gas applicable to long-term supply 
agreements with foreign governments 
in which the company acts as produc¬ 
er, and (C) the entity’s share of proved 
reserves of oil and gas of investees ac¬ 
counted for by the equity method. 

(iv) Any additional information of 
which management is aware and 
which it believes is necessary to pre¬ 
vent the above information from being 
misleading. 

(v) Information relating to the dis¬ 
closure of future net revenues from es¬ 
timated production of proved oil and 
gas reserves pursuant or supplemental 
to the requirements of this section 
shall be deemed not to be an untrue 
statement of a material fact; a state¬ 
ment false or misleading with respect 
to any material fact; an omission to 
state a material fact necessary to 
make a statement not misleading; or 
the employment.of a manipulative, de¬ 
ceptive, or fraudulent device, contriv¬ 
ance. scheme, transaction, act, prac¬ 
tice, course of business or an artifice 
to defraud; as those terms are used in 
the Securities Act of 1933, the Securi¬ 
ties Exchange Act of 1934, or the 
Public Utility Holding Company Act 
of 1935, or rules and regulations there¬ 
under. unless such information: (A) 
Was prepared without a reasonable 
basis; or (B) was disclosed other than 
in good faith. 

These amendments are adopted pur¬ 
suant to authority in sections 6. 7, 8. 
10. and 19(a) (15 U.S.C. 77f. 77g. 77h. 
77j, 77s) of the Securities Act of 1933: 
sections 12. 13, 15(d), and 23(a) (15 
U.S.C. 781. 78m. 78o(d). 78w) of the Se¬ 
curities Exchange Act of 1934; sections 
5(b), 14. and 20(a) (15 U.S.C. 79e. 79n. 
79t) of the Public Utility Holding 
Company Act of 1935; sections 8. 30. 
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31(c), and 38(a) (15 U.S.C. 80a-8. 80a- 
29. 80a-30(c). 80a-37(a)) of the Invest¬ 
ment Company Act of 1940: and sec¬ 
tion 503 (42 U.S.C. 6383) of the Energy 
Policy and Conservation Act of 1975. 

Pursuant to section 23(a)(2) of the 
Securities Exchange Act. the Commis¬ 
sion has considered the impact that 
these rules might have on competition 
and has concluded that, to the extent 
the rules impose burdens on competi¬ 
tion. such burdens are necessary and 
appropriate in furtherance of the pur¬ 
poses of the securities laws. 

By the Commission. 

George A. Fitzsimmons. 

Secretary. 

August 31, 1978. 

(FH Doc. 78-25575 Filed 9-11-78; 8:45 am) 




FEDERAL REGISTER, VOL. 43, NO. 177—TUESDAY, SEPTEMBER 13, 1978 







40720 


PROPOSED RULES 


[ 8010 - 01 ] 

SECURITIES AND EXCHANGE 
COMMISSION 

[17 CFR Port 2291 

[Release Nos. 33-5967; 34-15109; 35-20691; 
IC-10385; File No. S7-7521 

DISCLOSURE OF OIL AND GAS RESERVES AND 
OPERATIONS 

Proposed Amendments to Regulation S-K 

AGENCY: Securities and Exchange 
Commission. 

ACTION: Proposed rulemaking. 

SUMMARY: The Commission pro¬ 
poses to amend its disclosure require¬ 
ments relating to oil and gas reserves. 
The proposed amendments would 
revise the disclosure by oil and gas en¬ 
terprises in certain registration state¬ 
ments, periodic reports, and proxy and 
information statements filed with the 
Commission under the Securities Act 
of 1933 and the Securities Exchange 
Act of 1934 to require disclosure of 
proved reserves for each of the last 5 
years, of any favorable or adverse 
event since the end of the most recent 
fiscal year, and of the present value of 
future net revenues from estimated 
production of proved oil and gas re¬ 
serves. In addition, the proposed 
amendments would specify disclosures 
based upon definitions of “proved re¬ 
serves” as adopted in regulation S-X 
in order to obtain consistency in lan¬ 
guage with the definitions published 
by the Department of Energy in form 
EIA-23. 

DATE: Comments should be submit¬ 
ted on or before October 15, 1978. 

ADDRESS: Comments should be sub¬ 
mitted in triplicate to George A. Fitz¬ 
simmons, Secretary, Securities and Ex¬ 
changed Commission, 500 North Cap¬ 
itol Street, Washington, D.C. 20549. 
Comment letters should refer to file 
No. S7-752. All comments received will 
be available for public inspection and 
copying in the Commission’s Public 
Reference Room, 1100 L Street NW., 
Washington, D.C. 20549. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard Smith. Office of Engineer¬ 
ing, 202-376-2391; J. Rowland Cook, 
Office of Disclosure Policy and Pro¬ 
ceedings, 202-755-1750; Joseph H. 
Schmitt, Division of Corporation Fi¬ 
nance, 202-376-2380; or James L. 
Russell, Office of the Chief Accoun¬ 
tant, 202-755-0222. 

SUPPLEMENTARY INFORMATION: 
The Securities and Exchange Commis¬ 
sion is publishing for comment pro¬ 
posed amendments to the Commis¬ 
sion’s disclosure requirements relating 
to oil and gas reserves. This release is 


being published in conjunction with a 
separate release adopting rules relat¬ 
ing to financial accounting for oil and 
gas producing activities. 1 If adopted, 
these proposed amendments would 
revise the existing disclosure require¬ 
ments for oil and gas reserves. 

Background 

In release No. 33-5966 the Commis¬ 
sion adopted amendments to regula¬ 
tion S-X, a regulation which pre¬ 
scribes the form and content of finan¬ 
cial statements included in documents 
filed under the Federal securities laws. 
Those rules also apply in the prepara¬ 
tion of accounts by persons engaged, 
in whole or in part, in the production 
of crude oil or natural gas in the 
United States for purposes of filing 
with the Department of Energy 
(“DOE”) reports of energy informa¬ 
tion that are subject to the require¬ 
ments of the Energy Policy and Con¬ 
servation Act of 1975, 89 Stat. 871 
(“EPCA”). In addition, regulation S- 
K, sets forth certain disclosure re¬ 
quirements applicable to documents 
filed under the Securities Act of 1933 
(“Securities Act”) (15 U.S.C. 77a et 
seq., as amended by Pub. L. 94-29 
(June 4, 1975)) and the Securities Ex¬ 
change Act of 1934 (“Exchange Act”) 
(15 U.S.C. 78a et seq., as amended by 
Pub. L. 94-29 (June 4. 1975)). 

Basis for Proposed Amendments 

In connection with the adoption of 
the amendments to regulation S-X re¬ 
lating to oil and gas activities, 2 the 
Commission has also reexamined the 
nonaccounting disclosure require¬ 
ments of oil and gas enterprises to de¬ 
termine whether any new or amended 
rules or guidelines were necessary for 
the disclosure to be made in registra¬ 
tion statements and reports. Present¬ 
ly, where oil and gas operations are 
material to the registrant's business 
operations of financial position, disclo¬ 
sure is required pursuant to item 2(b) 
of regulation S-K. 3 The following dis¬ 
cussion summarizes the proposed 
amendments and generally compares 
them with the present item 2 of regu¬ 
lation S-K. 


‘Release No. 33-5966 (Aug. 31, 1978) (ap¬ 
pearing in this same separate part). 

3 Id. 

3 See. release NO. 33-5706 (May 12, 1976) 
(41 FR 21764) announcing the adoption of 
amendments to forms S-l and S-7 and of 
publication of an amendment to guide 28 of 
the guides for the preparation and filing of 
registration statements under the Securities 
Act of 1933, and the adoption of amend¬ 
ments to forms 10 and 10-K and of publica¬ 
tion of amendments to guide 2 of the guides 
for the preparation and filing of reports and 
proxy and registration statements under the 
Securities Exchange Act of 1934 relating to 
the disclosure of estimates of oil and gas re¬ 
serves. See also, release No. 33-5893 (Dec. 
23. 1977) (42 FR 65554) incorporating the 
disclosure required by release No. 33-5706 
with regulation S-K. 


ITEM 2(a)—INSTRUCTION 3 

If individual properties are of major 
significance to an industry segment of 
an extractive enterprise, instruction 3 
presently requires, among other 
things, more detailed information of 
“significant geological structures and 
formations.” The Commission feels 
this terminology may be unduly re¬ 
strictive and that more useful infor¬ 
mation may be obtained if the discus¬ 
sion included any “significant geologi¬ 
cal data.” 

ITEM 2(a)— INSTRUCTION 4 

The first sentence of instruction 4 is 
an amendment of the existing last sen¬ 
tence of instruction 3 of item 2(a). The 
proposed amendment requires the reg¬ 
istrant under certain conditions to 
contact the Commission’s Office of 
Engineering in order to determine 
what documents, if any, should be sup¬ 
plied as supplemental information. 
Such consultations would help elimi¬ 
nate imcomplete or unnecessary docu¬ 
ments being furnished to the engineer¬ 
ing staff. The amended language of 
this sentence also states that it is inap¬ 
propriate to file such information as 
part of or as an exhibit to the docu¬ 
ment. 

The remainder of instruction 4 is 
new. It proposes that where certain in¬ 
formation is or will be based on esti¬ 
mates proposed or reviewed by inde¬ 
pendent consultants, those independ¬ 
ent consultants should be named in 
the report or registration statement 
and a letter from those consultants 
should be included In the document. 
The instruction also specifies what in¬ 
formation should be contained in the 
letter. The provisions of this instruc¬ 
tion generally follow the present prac¬ 
tices of many registrants; the present 
value data is intended to complement 
the new requirements of regulation S- 
X. 

ITEM 2(b)—NOTE 2 

Note 2 is new. but it will only be ef¬ 
fective for the fiscal year ending after 
December 25. 1978, and on or before 
December 25, 1979. It is intended that 
certain information be provided as 
nonfinancial statement data for such 
fiscal year; thereafter, this informa¬ 
tion will be required to be disclosed as 
part of the financial statements pursu¬ 
ant to 17 CFR 210.3-18(k). 

Note 2 proposes disclosure as of the 
end of such fiscal year of capitalized 
costs, costs incurred in oil and gas pro¬ 
ducing activities, revenues from pro¬ 
ducing oil and gas, certain estimated 
quantities of proved oil and gas re¬ 
serves, and information on future net 
revenue from estimated production of 
proved oil and gas reserves. This infor¬ 
mation will be in lieu of existing para¬ 
graph (b)(1) of item 2 which only re- 
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quires disclosure of estimates of 
proved developed and proved undeve¬ 
loped reserves. 

item 2(b)(1) 

Proposed item 2(b)(1), which would 
not take effect until the fiscal year 
ending after December 25. 1979, ex¬ 
pands the present disclosure of para¬ 
graph (b)(1) to reflect the estimates of 
proved reserves on a 5-year basis 
rather than ‘*as of a reasonably cur¬ 
rent date.” It should be noted that 
new article 3-18(k)(5) of regulation S- 
X requires disclosure of estimated 
quantities of proved oil and gas re¬ 
serves as part of the financial state¬ 
ments. This information would be 
given for each year for which an 
income statement is required, and thus 
would be included for 2 fiscal years for 
a form 10-K and 3 fiscal years for a 
form S-l. The data required by regula¬ 
tion S-X would include detailed infor¬ 
mation about the nature of reserve 
changes from the beginning to the end 
of each of the years presented. 
Amended paragraph (b)(1) would serve 
as a summary of the information pre¬ 
sented under article 3-18(k)(5) and 
would eventually bring the number of 
years presented to 5 in order to serve 
as a comparison with the presentation 
under proposed paragraph (b)(3) of oil 
and gas produced. 

Proposed paragraph (b)(1) also 
would require new disclosure concern¬ 
ing reserves in the form of the “the 
registrant’s share of reserves of inves¬ 
tees accounted for by the equity 
method.” This new disclosure and the 
modified disclosure in this paragraph 
of reportable gepgraphic areas has 
been proposed in order to conform 
this paragraph with the requirements 
of article 3-18 of regulation S-X. 

Proposed paragraph (b)(1) would re¬ 
quire disclosure relating to certain ac¬ 
tions of foreign governments now re¬ 
quired by instructions 3(a) and 3(c) of 
present item 2(b). However, this pro¬ 
posed paragraph is modified to require 
that the registrant notify the staff of 
the commission if any foreign govern¬ 
ment restricts the disclosure of esti¬ 
mated reserves for properties under 
their governmental authority. Pres¬ 
ently. the registrant need not disclose 
such estimates. The commission has 
included this provision as a means of 
monitoring those instances in which 
data is not dislcosed due to the restric¬ 
tion of a foreign government. The 
Commission believes registrants 
should make every reasonable effort 
to disclose such data, and that the use 
of this provision should be as limited 
as possible. 

The definitions of the term “proved 
oil and gas reserves” and various relat¬ 
ed terms would no longer be located 
under instruction 2 of item 2(b) of reg¬ 
ulation S-K. Rather, proposed para¬ 
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graph (b)(1) would contain a cross-ref¬ 
erence to these definitions which are 
now located in article 3-18(a) of regu¬ 
lation S-X. 4 These definitions have 
been patterned after those published 
by the Department of Energy in form 
EIA-23. 5 

A new requirement proposed by 
paragraph (b)(1) is the disclosure of 
the present value of estimated future 
net revenues for each of the net quan¬ 
tities of reserves presented. This infor¬ 
mation is consistent with the require¬ 
ments of article 3-18(k)(6) of regula¬ 
tion S-X. 

The proposed instruction to (b)(1) is 
new. It would require management to 
make a statement in the documents, if 
true, that no significant change in the 
proved reserves has occurred since the 
end of the most recent fiscal year. 
However, if a significant change has 
occurred in the proved reserves, the 
event which caused such change would 
be discussed as well as disclosure of 
the proved reserves associated with 
such event. It is intended that the re¬ 
serve information be updated only 
during any fiscal year when manage¬ 
ment knows of an event which would 
materially affect estimated quantities 
of proved reserves. The Commission 
feels that this method of “updating” 
reserve information would not subject 
the registrant to the costs and burdens 
of compiling complete, interim engi¬ 
neering and reserve estimates. 

item 2 (b)( 2 ) 

Proposed paragraph (b)(2) contains 
substantially the same disclosure pres¬ 
ently required by paragraph (b)(5) and 
instruction 7 of item 2. 

ITEM 2(b)(3) 

Proposed paragraph (b)(3) contains 
substantially the same disclosure pres¬ 
ently required by paragraph (b)(2) and 
instruction 4 to item 2 except that it is 
proposed that the net quantities of oil, 
condensate and natural gas liquids 
produced would be combined. Present¬ 
ly, production of oil, condensate and 
natural gas liquids is shown separate¬ 
ly. The purpose of this revision is to 
conform the disclosure of this para¬ 
graph with article 3-18(k) of regula¬ 
tion S-X. 

Proposed paragraph (b)(3) would 
also require disclosure of: (a) The 
average sales price per unit of oil pro¬ 
duced and of gas produced, (b) the 
average transfer value per unit of oil 
and of gas produced, and (c) the aver¬ 
age production (lifting cost) per unit 
of production. The disclosure of this 
information would further conform 
this paragraph with the requirements 
of article 3-18 of regulation S-X. 


4 See Securities Act Release No. 5966 for a 
discussion of these definitions. 

M3 FR 6993. 
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ITEM 2(b)(4) 

Proposed paragraph (b)(4) contains 
substantially the same disclosure pres¬ 
ently required by paragraph (b)(3) and 
instruction 5 of item 2. 

ITEM 2(b)(5) 

Proposed paragraph (b)(5) contains 
substantially the same disclosure pres¬ 
ently required by paragraph (b)(6) and 
instruction 8 of item 2. 

ITEM 2(b)(6) 

Proposed paragraph (b)(6) is new. 
The Commission feels that informa¬ 
tion concerning the number of produc¬ 
tive and dry wells and the aggregate 
net drilling footage of such wells 
would be useful. It is also proposed 
that such information be furnished on 
the basis of appropriate geographic 
areas. 

ITEM 2(b)(7) 

Proposed paragraph (b)(7) Contains 
substantially the same disclosure pres¬ 
ently required by paragraph (b)(7) and 
instruction 9 of item 2. 

ITEM 2(b)(8) 

Paragraph (b)(4) presently requires 
disclosure of the availability of oil and 
gas from the present reserve and con¬ 
tract supplies. Additional disclosure is 
also specified for companies engaged 
in the gathering, transmission, or dis¬ 
tribution of natural gas pursuant to 
guide 28 under the Securities Act and 
guide 2 under the Exchange Act. 

Proposed paragraph (b)(8) would 
revise present paragraph (b)(4) by in¬ 
corporating certain aspects of guides 
28 and 2 into this paragraph. More¬ 
over, the proposed revision specifies 
that this information, if material, 
would be required only for registrants 
who are obligated to provide oil and 
gas in the future under existing con¬ 
tracts or agreements. The Commission 
feels that the present provisions which 
limit the disclosure to companies en¬ 
gaged in gathering, transmission, or 
distribution of natural gas may not be 
broad enough to identify clearly all 
registrants whose operations necessi¬ 
tate disclosure of this type. It is ex¬ 
pected that the information specified 
in proposed item 2(b)(8) can be pre¬ 
sented in a tabular format which will 
highlight any anticipated shortfalls 
between the registrant’s sources of oil 
and gas and its commitments to fur¬ 
nish oil and gas. 

If this paragraph is adopted, it is ex¬ 
pected that guide 28 of the Securities 
Act and guide 2 of the Exchange Act 
would be repealed. 

Text of Proposed Amendments 

The Commission hereby proposes to 
amend item 2 of regulation S-K, 17 
CFR 229.20 to revise instruction 3 and 
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add a new instruction 4 to paragraph 
(a) and to revise paragraph (b) as set 
forth below: 

§229.20 Information required in docu¬ 
ment. 


Item 2. Description of property. 

(a) (No change). 

Instruction. 1. (No change). 

2. (No change). 

3. In the case of an extractive enterprise, 
material information should be given as to 
production, reserves, locations, develop¬ 
ments. and the nature of the registrant's in¬ 
terest. If individual properties are of major 
significance to an industry segment, (i) 
more detailed Information concering these 
matters should be furnished, including the 
results of development in the area and sig¬ 


nificant geological data, if appropriate, and 
(li) appropriate maps should be used to dis¬ 
close location data of significant properties 
except in cases for which numerous maps 
would be required. 

4. If the report of an engineer or other 
expert is or will be referred to in the docu¬ 
ment. the staff of the Office of Engineering 
of the Division of Corporation Finance of 
the Commission should be consulted; that 
office may request that a copy of the full 
report be furnished as supplemental infor¬ 
mation. and not as part of the filing. If the 
estimates of proved reserves of oil and gas. 
or any estimated value thereof, are repre¬ 
sented as being based on estimates prepared 
or reviewed by independent consultants, 
those independent consultants should be 
named in the document and a letter from 
such consultants which discloses summary 
information in substantially the following 
format should be included in the document: 


Net proved oil and gas reserve information as of (date) . 


Developed 

-Undeveloped Total 

Producing Nonproducing 


Oil. bbts___ 

Gas. mcf.—-—---—.......-—--— — —--- 

Estimated present value discounted * at 10 pet-$- % .$.4. 


• Estimated maximum productive life-years. 


The present value should be determined 
in accordance with § 210.3-1800(6). If the 
document to be filed is a registration state¬ 
ment filed under the Securities Act of 1933, 
the letter should also contain the consent of 
the consultant to the use of the information 
In the prospectus and, if applicable, the 
naming of such persons in the prospectus as 
experts. At least one copy of the letter 
shoud be manually signed. 

(b) If oil and gas operations are material 
to the registrant’s and its SUbsideiaries’ busi¬ 
ness operations or financial position, dis¬ 
close the following under appropriate cap-' 
tions (in tabular form if practicable, and 
with cross-references, where applicable, to 
related Information disclosed in finacial 
statements): 

Note 1.—Limited partnerships or joint 
ventures that conduct, operate, manage, or 
report upon oil and gas drilling or income 
programs which acquire properties either 
for drilling and production, or for produc¬ 
tion of oil. gas. or geothermal steam or 
water are not required to Include the infor¬ 
mation specified by this paragraph (b). 

Note 2.—This note shall apply only for 
the fiscal year ending after December 25, 
1978, and on or before December 25. 1979. 
For such fiscal year, registrants shall dis¬ 
close (in lieu of paragraph (bXI) below) the 
following: 

(i) The capitalized costs specified by 
$ 210.3-1800(2). as of the end of such fiscal 
year. 

<ii) The costs incurred in oil and gas pro¬ 
ducing activities specified by § 210.3-1800(3) 
for such fiscal year. 

Oil) The revenues from producing oil and 
gas specified by 5 210.3-1800(4) for such 
fiscal year. 

(iv) The estimated quantities of proved oil 
and gas reserves specified by 5 210.3-1800(5) 


except that changes in net quantities of 
proved reserves and quantities of oil and gas 
applicable to long-term supply or similar 
agreements with foreign governments or au¬ 
thorities in which the registrant acts as pro¬ 
ducer need only be given for such fiscal 
year; and the estimated quantities of proved 
developed reserves, quantities applicable to 
long-term supply or similar agreements with 
foreign governments or authorities in which 
the registrant acts as producer and the reg¬ 
istrant’s share of proved reserves of its in¬ 
vestees accounted for by the equity method 
need only be given as of the end of such 
fiscal year. 

(v) The information on future net revenue 
from estimated production of proved oil and 
gas reserves specified by § 210.3-18(kX6) as 
of the end of such fiscal year or for such 
fiscal year, as applicable. 

For purposes of the requirements of this 
note, the definitions of §210.3-18(a) shall 
apply. This note shall be deleted from this 
paragraph when the rules in § 210.3-18 
become effective for financial statements. 

(1) As of the end of each of the last 5 
fiscal years (but not for fiscal years ending 
prior to December 25. 1978), estimated net 
quantities of: (i) Proved oil and gas reserves; 
(ii) proved developed oil and gas reserves; 
(ill) oil and gas applicable to long-term 
supply or similar agreements with foreign 
governments or authorities in which the 
registrant acts as producer; and (iv) the reg¬ 
istrant’s share of reserves of investees ac¬ 
counted for by the equity method. The defi¬ 
nitions in $210.3-18(a) shall apply to this 
paragraph (bXI). For each of the net quan¬ 
tities reported, disclose the present value of 
estimated future net revenues, computed in 
accordance with § 210.3-18(kX6). If these re¬ 
serves are located entirely within the regis¬ 
trant's home country, that fact shall be dis¬ 


closed. If some or all of the reserves are lo¬ 
cated in foreign countries, the disclosure of 
net quantities of reserves of oil and gas and 
present value of estimated future net rev¬ 
enues (as required above) shall be separate¬ 
ly reported for the entity’s home country (if 
significant reserves are located there and 
each foreign geographic area in which sig¬ 
nificant reserves are located. Foreign geo¬ 
graphic areas are individual countries or 
groups of countries, as appropriate, for 
meaningful disclosure in the circumstances. 

Disclosure shall be given of the effect on 
ownership of reserves of any takeover or na¬ 
tionalization by foreign government of prop¬ 
erties owned by the registrant, including 
any possible change of a property Interest 
into a long-term supply, purchase, or similar 
agreement. If any foreign government re¬ 
stricts the disclosure of estimated reserves 
for properties under their governmental au¬ 
thority. or amounts under long-term supply, 
purchase, or similar agreements, the regis¬ 
trant should notify the staff of the Commis¬ 
sion. If the required information is not dis¬ 
closed for this reason, the document should 
identify the country and indicate that the 
reported reserve estimates or amounts do 
not Include figures for the named country. 

The following instruction applies to this 
paragraph (bXI): 

If no major discovery or other favorable 
or adverse event that causes a significant 
change in the proved reserves has occurred 
since the end of the most recent fiscal year, 
a statement to that effect shall be made; 
otherwise, an explanation of any such dis¬ 
covery or event should be provided, includ¬ 
ing, to the extent reasonable, an estimate of 
the proved oil and gas reserves associated 
with such discovery or event. 

(2) Any proved oil or gas reserve estimates 
filed with or included in reports to any 
other Federal or foreign governmental au¬ 
thority or agency since the beginning of the 
last fiscal year (or a statement that there 
were none), together with the name of the 
authority or agency and an explanation of 
the reasons for differences. If any. between 
such estimates and the estimates included 
in the document. 

This requirement as it relates to estimates 
filed with a foreign governmental authority 
or agency shall not apply if: (a) The total 
foreign reserve estimate included in the 
Commission filing does not exceed 5 percent 
of the total reserve estimate; or (b) the dif¬ 
ference between the foreign reserve esti¬ 
mate included in the Commission filing and 
the reserve estimate filed with the govern¬ 
mental authority or agency does not exceed 
5 percent. However, a statement that the 
foreign reserve estimate or the difference, 
whichever is applicable, does not exceed 5 
percent shall also be included. 

(3) Net quantities of oil (including conden¬ 
sate and natural gas liquids) and of gas pro¬ 
duced for each of the last 5 fiscal years and 
the net quantities of each received during 
each of these years applicable to long-term 
supply or similar agreements with foreign 
governments or authorities in which the 
registrant acts as producer, by areas no 
larger than the geographic areas used for 
estimated reserves in paragraph (bXI) 
above. Also disclose separately, for the same 
geographic areas for which production data 
are presented, (a) the average sales price per 
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unit of oil produced and of gas produced, (b) 
the average transfer value per unit of oil 
and of gas produced, and (c) the average 
production (lifting cost) per unit of produc- 
tion. 

The following instructions apply to this 
paragraph (b)(3): 

(a) Generally, net production should in¬ 
clude only production that is owned by the 
registrant and produced to its interest, less 
royalties and production die others. Howev¬ 
er, in special situations (e.g., foreign produc¬ 
tion) net production before royalties may be 
provided If more appropriate. If “net before 
royalty” production figures are furnished, 
the change from the common usage of "net 
production" should be noted. 

(b) Any part of natural gas liquids produc¬ 
tion obtained through or from processing 
plant ownership rather than through lease¬ 
hold ownership should be reported sepa¬ 
rately, If material. 

(c) Production of natural gas should in¬ 
clude only marketable production of gas on 
an "as sold” basis. Production will include 
dry. residue, and wet gas, depending on 
whether liquids have been extracted before 
the registrant passed title. Flared gas. recov¬ 
ered gas-lift, injected gas. reproduced gas. 
and gas consumed in operations should be 
omitted. 

(d) The transfer value of oil and gas pro¬ 
duced shall be determined in accordance 
with § 210.3 -18(k)(3). 

(e) Production costs per unit produced 
shall be computed using the production 
costs disclosed pursuant to § 210.3-18(k)(3). 

(4) As of a reasonably current date or as 
of the end of the most recent fiscal year, 
the total gross and net productive wells, ex¬ 
pressed separately for oil and gas, and the 
total gross and net producing (i.e., devel¬ 
oped) acres by the geographic areas for 
which production data are presented pursu¬ 
ant to paragraph (b)(3) above. 

The following instructions shall apply to 
this paragraph (b)(4): 

(a) For purposes of this requirement, one 
or more completions In the same borehole 
shall be counted as one well. A footnote 
shall disclose the number of wells with mul¬ 
tiple completions. If one of the multiple 
completions In a given well is an oil comple¬ 
tion. the well shall be classified as an oil 
well. 

(b) A gross well or acre is a well or acre in 
which an interest is owned. The number of 
gross wells is the total number of wells in 
which an interest is owned. 

(c) A net well or acre is deemed to exist 
when the sum of fractional ownership inter¬ 
ests in gas wells or acres equals 1. The 
number of net wells or acres is the sum of 
the fractional interests owned in gross wells 
or acres expressed as whole numbers and 
fractions thereof. 

(d) For those unusual situations in which 
gross and net data cannot be supplied, an al¬ 
ternative disclosure should be furnished 
that adequately describes the registrant's 
productive wells and producing acreage. 

(5) As of a reasonably current date or as 
of the end of the most recent fiscal year, 
the amounts of undeveloped acreage, both 
leases and concessions, if any. expressed in 
both grass and net acres by appropriate geo¬ 
graphic area, together with an indication of 
acreage concentrations, and, if material, the 
minmum remaining terms of leases and con¬ 
cessions. Undeveloped acreage is considered 
to be those lease areas not now held for pro¬ 
duction; it should not be confused with acre¬ 


age for which proved undeveloped reserves 
can be estimated, which is to be included in 
producing acreage disclosed pursuant to 
paragraph (b)(4) above. 

(6) For each of the last 5 fiscal years, dis¬ 
close by appropriate geographic area: (a) 
the number of net productive and dry ex¬ 
ploratory wells drilled; (b) the number of 
net productive and dry development wells 
drilled; and (c) the aggregate net drilling 
footage of exploratory wells and aggregare 
net drilling footage of development wells. 

Instructions for purposes of this para¬ 
graph (b)(6) are: 

(a) See §210.3-18(a) for the definition of 
an exploratory well and a development well. 

(b) A dry well (hole) is an exploratory or a 
development well found to be incapable of 
producing either oil or gas in sufficient 
quantities to justify completion as an oil or 
gas well. The term "completion” refers to 
the Installation of permanent equipment for 
the production of oil or gas. 

(c) A productive well is an exploratory or 
a development well that is not a dry well. 

(d) The number of wells drilled refers to 
the number of holes completed at any time 
during the fiscal year, regardless of when 
drilling was initiated. 

(e) Drilling footage is the deepest total 
depth (length of well bored) of all wells 
drilled from the surface, excluding (i) the 
total of all bypassed footage drilled In con¬ 
nection with reported wells and (ii) all new 
footage drilled for directional "sidetrack” 
wells. In the case of old wells drilled deeper, 
the reported footage is that which was 
drilled below the total depth of the old well. 

(7) Present activities, such as the number 
of wells in process of drilling, waterfloods in 
process of installation, pressure mainte¬ 
nance operations, and any other related op¬ 
erations of material importance by appro¬ 
priate geographic areas. This description of 
present activities whould be provided for an 
"as of” date as close to the date of filing the 
document as reasonably possible or as of the 
end of the most recent fiscal year. The dis¬ 
closure of wells in the process of being 
drilled should include only those wells actu¬ 
ally being drilled at the "as of" date and 
should be expressed in terms of both gross 
and net wells. The disclosure should not in¬ 
clude wells planned but not commenced, 
unless there are factors Involved which 
make such information material. 

(8) If the registrant is obligated to provide 
oil or gas in the future under existing con¬ 
tracts or agreements, material information 
concerning the estimated availability of oil 
and gas from any principal sources. 

(i) Such information shall be furnished as 
to current and future reserves and supplies, 
and should (1) identify the principal sources 
of reserves and supplies relied on or to be 
relied upon and the amounts received or to 
be received from each source; (2) disclose 
delivery commitment and customers’ re¬ 
quirements; and (3) indicate steps taken to 
insure available supplies are sufficient to 
meet such commitments. Such future infor¬ 
mation shall be provided for an appropriate 
period of 1 to 5 years. 

(ii) The term "availability” is used herein 
to mean an estimate of that quantity of oil 
and gas which can be produced from cur¬ 
rent proved developed reserves and an esti¬ 
mate of amounts that can be delivered 
under long-term supply or purchase agree¬ 
ments. using presently installed equipment 
under existing economic and operating con¬ 
ditions on a per-day. per-month, or per-year 


basis. However, this term is not intended to 
have the same meaning as "deliverability” 
as used by the Federal Energy Regulatory 
Commission in FPC form No. 15. 

(iii) The registrant should develop disclo¬ 
sure based upon the facts and circumstances 
of its particular situation, including, where 
appropriate, disclosure by areas or regions. 
Such disclosure should be in a form under¬ 
standable to investors and should include, 
but not be limited to, description of the fol¬ 
lowing factors: (1) Supplies dedicated or 
contracted to the registrant: (2) any signifi¬ 
cant amounts of reserves or supplies subject 
to priorities which may affect quantities de¬ 
livered to certain classes of customers, such 
as customers receiving services under low 
priority and interruptable contracts; (3) any 
priority allocations or price limitations im¬ 
posed by Federal or State regulatory agen¬ 
cies. as well as other factors beyond the con¬ 
trol of the registrant which may affect the 
ability of the company to meet its contrac¬ 
tual obligations (detailed discussions of his¬ 
toric price regulation need not be fur¬ 
nished); (4) any other factors beyond the 
control of the company, such as other par¬ 
ties having control over the drilling of new 
wells, competition for the acquisition of re¬ 
serves and supplies, and the availability of 
foreign reserves and supplies which may 
affect the ability of the registrant to ac¬ 
quire additional reserves and supplies, or to 
maintain or increase the availability of re¬ 
serves and supplies; and (5) any impact on 
the registrant’s earnings and financing 
needs resulting from its inability to meet 
short or long-term contractual obligations. 
See guide 22 under the Securities Act of 
1933 and guide 1 under the Securities Ex¬ 
change Act of 1934. 

(iv) If within the last 5 years the regis¬ 
trant has been unable to meet its delivery 
commitments or customers' requirements, 
describe the circumstances concerning such 
events and the impact on the registrant. 

Request for Comment 

All interested persons are invited to 
submit their views and comment con¬ 
cerning the amendments proposed 
herein including whether implementa¬ 
tion of such amendments would in¬ 
volve unwarranted costs to the issuer 
and whether the actions w’ould have 
any impact or burden on competition. 
All comments should be received no 
later than October 15. 1978. The Com¬ 
mission will endeavor to review the 
comments on these proposals and take 
such actions as may appear necessary 
to have the arhended disclosure re¬ 
quirements adopted in time for com¬ 
pliance by registrants whose fiscal 
years end after December 25, 1978. 

Authority: These amendments are being 
proposed pursuant to the authority in sec¬ 
tions 6. 7. 8. 19 and 19(a) (15 U.S.C. 77f. 77g. 
77h. 77j, and 77s) of the Securities Act of 
1933; sections 12. 13, 14. 15(d>. and 23(a) (15 
U.S.C. 78L. 78M, 78o<d>. and 78w) of the Se¬ 
curities Exchange Act of 1934. 

By the Commission. 

George A. Fitzsimmons. 

Secretary. 

August 31, 1978. 

[FR Doc. 78-25576 Filed 9-11-78; 8:45 am) 
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[17 CFR Port 210] 

[Release Nos. 33-5968. 34-15110, 35-20689. 
IC-10383; File No. S7-715J 

OH AND GAS PRODUCERS—FULL COST 
ACCOUNTING PRACTICES 

Proposed rules 

AGENCY: Securities and Exchange 
Commission. 

ACTION: Proposed rules. 

SUMMARY: The Commission has 
published rules in accounting series re¬ 
lease No. 253 that establish financial 
accounting and reporting practices for 
oil and gas producing activities. That 
release expresses the Commission’s in¬ 
tention to seek development of a uni¬ 
form method of reserve recognition ac¬ 
counting based on a valuation of 
proved oil and gas reserves. During the 
period of developing this method, 
however, producers will be required to 
follow a form of either the successful 
efforts or full cost methods of ac¬ 
counting. Accounting series release 
No. 253 prescribes the accounting mea¬ 
surement rules applicable to the suc¬ 
cessful efforts method. Proposed rules 
that would define the application of 
the full cost method are contained in 
this release. 

DATE: Comments should be submit¬ 
ted on or before October 31, 1978. 

ADDRESS: Comments should refer to 
file S7-715 and should be submitted in 
triplicate to George A. Fitzsimmons, 
Secretary. Securities and Exchange 
Commission, Washington, D.C. 20549. 
All comments will be available for 
public inspection. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard C. Adkerson or James L. 
Russell. Office of the Chief Accoun¬ 
tant. Securities and Exchange Com¬ 
mission, Washington, D.C. 20549, 
202-755-0222. 

SUPPLEMENTARY INFORMATION: 
The Commission is proposing rules to 
govern the application of the full cost 
method of accounting in order to con¬ 
form existing practice to a relatively 
standardized method that, in the Com¬ 
mission’s view, is generally consistent 
with the conceptual basis of full cost 
accounting.* The Commission’s goal is 
to develop a practical approach for ap¬ 
plying the full cost method that is log¬ 
ically consistent and not substantially 
different from existing practice. 


1 For a discussion of the full cost mehtod. 
see section V, "Traditional Oil and Gas Ac¬ 
counting Methods" of accounting series re¬ 
lease ("ASR") No. 253 (Aug. 31, 1978) pub¬ 
lished concurrently with this release ap¬ 
pearing in this same separate part. 


Specifically, if an oil and gas produc¬ 
er follows the full cost method, it 
would be required under the proposed 
rules to: 

1. Apply it to ail its operations and the op¬ 
erations of its subsidiaries and Investees ac¬ 
counted for by the equity method. 

2. Disclose on the face of its balance sheet 
that if follows the full cost method of ac¬ 
counting. 

3. Establish a separate cost center for 
each country in which it operates. 

4. Capitalize all costs incurred in a cost 
center that are directly related to explora¬ 
tion and production activities. 

5. Charge to expense all production (lift¬ 
ing) costs, general and administrative costs, 
all costs reimbursed by other persons, and 
all costs related to drilling arrangements in 
which income is recognized. 

6. Amortize all capitalized costs in the cost 
center, including undeveloped leases, using 
a unit-of-production method based eitfier on 
physical units or monetary units of net rev¬ 
enue. 

7. Limit costs in the cost center to the sum 
of (1) the present value of future net reve¬ 
nue from estimated production of proved oil 
and gas reserves, and (2) the lower of cost or 
estimated market value of unproved proper¬ 
ties. 

8. Account for mineral conveyances and 
related transactions generally on the same 
basis as if the successful efforts method 
were followed except that ordinarily no 
gains or losses are to be recognized on sales 
and abandonment of properties. 

9. Disclose the depreciation, depletion, 
and amortization expense per unit of pro¬ 
duction. 

10. Disclose the approximate amount of 
total capitalized costs and costs incurred 
during the period that would have been 
charged to expense had the successful ef¬ 
forts method been followed. 

The Commission’s proceeding on oil 
and gas accounting practices resulted 
in substantial written comment and 
testimony on the application of the 
full cost method of accounting. Much 
of this discussion dealt with definition 
of the cost center and accounting for 
undeveloped leases. 

Although it may be argued concep¬ 
tually that the company’s total oper¬ 
ations should constitute the cost 
center, the proposed rules recognize 
that oil and gas reserves in different 
countries are not always interchange¬ 
able, either in kind or in monetary 
value, because of varying laws, market-' 
conditions, property rights, and politi¬ 
cal-economic climates. Many of the 
factors that, in the past, have justified 
the use of combined-country cost cen¬ 
ters (e.g.. United States and Canada, 
Western Europe, etc.) are no longer 
present, as countries have made sub¬ 
stantial changes to their energy and 
tax laws, price controls, and national 
economic policies. Accordingly, the 
Commission proposes that property 
costs should be segregated on a coun- 
try-by-country basis. 


All of the costs incurred in a given 
country, including the costs of undeve¬ 
loped leases, should be capitalized 
within the appropriate cost center, 
and thus be subject to amortization 
and to the ceiling limitation on cap¬ 
italized costs. This would prohibit the 
practice followed by some companies 
of deferring the inclusion of undeve¬ 
loped leases within cost centers until 
the leases either become productive or 
are abandoned. The Commission be¬ 
lieves that the costs of undeveloped 
leases should be considered a compo¬ 
nent of the total costs of oil and gas 
properties under the full cost concept 
and thus be subject to amortization. 

The proposed rules applicable to 
drilling arrangements are intended to 
clarify the Commission’s position on 
the recognition of income from partici¬ 
pation in such arrangements. If the 
consideration received is. in substance, 
an interest in properties, the recogni¬ 
tion of income should not take place 
prior to the production of oil and gas 
from the properties involved. 

Although the Commission concluded 
that both successful efforts and full 
costing have significant deficiencies 
and that neither should be prescribed 
as a uniform method of accounting for 
the petroleum industry, the Commis¬ 
sion noted in ASR No. 253 that suc¬ 
cessful efforts accounting is, in its 
view, more consistent conceptually 
with financial accounting in general. 
The Commission also indicated a con¬ 
cern that, in certain circumstances, 
full cost accounting can obscure the 
existence of unprofitable current ex¬ 
ploration activities. Because of these 
concerns and in reponse to comments 
received by the Commission express¬ 
ing a need for comparative informa¬ 
tion, the Commission is proposing that 
full cost companies disclose: (1) The 
approximate amount of capitalized 
costs in their balance sheets that 
would have been previously charged to 
expense under the successful efforts 
method, and (2) the approximate 
amount of current period costs in¬ 
curred in oil and gas producing activi¬ 
ties that would be charged to expense 
if the successful efforts method were 
applied. The Commission recognizes 
that these disclosures will not provide 
a precise basis for converting the fi¬ 
nancial statements of full cost compa¬ 
nies to a successful efforts basis since 
they omit consideration of amortiza¬ 
tion and valuation provisions; howev¬ 
er, it believes that the disclosures will 
accomplish the objectives described 
above. 

The Commission is publishing these 
proposed rules for comment in order 
to provide an opportunity for interest¬ 
ed persons to identify potential imple¬ 
mentation problems or to suggest 
areas for which additional clarification 
is required. It is anticipated that final 


FEDERAL REGISTER, VOL 43, NO 177—TUESDAY, SEPTEMBER 12, 1978 








PROPOSED RULES 


40725 


rules will be adopted prior to Decem¬ 
ber 31, 1978, to be effective for fiscal 
years ending after December 25, 1979, 
with retroactive application to prior 
periods. 

Commission Action 

The Commission hereby proposes to 
amend 17 CFR Part 210 by the addi¬ 
tion of the new paragraph (i) to 
§ 210.3-18. as presented below: 

§ 210-3.18 Financial accounting and re¬ 
porting for oil and gas producing activ¬ 
ities pursuant to the Federal securities 
laws and the Energy Policy and Con¬ 
servation Act of 1975. 


(I) Application of the full cost 
method of accounting. The full cost 
method shall be applied as follows: 

(1) Determination of cost centers. 
Cost centers shall be established on a 
country-by-country basis. 

(2) Costs to be capitalized. All costs 
directly associated with property ac¬ 
quisition, exploration, and develop¬ 
ment activities within a cost center 
shall be capitalized. Any internal costs 
that are capitalized shall be limited to 
those costs that can be directly identi¬ 
fied with acquisition, exploration, and 
development activities undertaken by 
the reporting entity for its own ac¬ 
count, and shall not include any costs 
related to production, general corpo¬ 
rate overhead, or similar activities. 

(3) Amortization of capitalized costs. 
Capitalized costs within a cost center 
shall be amortized on the unit-of-pro- 
duction basis using proved oil and gas 
reserves, as follows: 

(i) Costs to be amortized shall in¬ 
clude (A) capitalized costs (including 
all undeveloped leases and uncomplet¬ 
ed wells and facilities), less accumulat¬ 
ed past amortization, and (B) estimat¬ 
ed future costs to complete develop¬ 
ment of proved reserves and estimated 
dismantlement and abandonment 
costs (net of estimated salvage values). 

(ii) Amortization may be computed 
on the basis of physical units or net 
revenue from production of proved re¬ 
serves. If physical units are used, oil 
and gas shall be converted to a 
common unit of measure on the basis 
of their approximate relative energy 
content. Otherwise, amortization shall 
be computed on the basis of the cur¬ 
rent net revenue from production in 
relation to the future net revenue, 
based on current economic conditions 
(see paragraph (k)(6) of this section)/ 
from estimated production of proved 
oil and gas reserves. 

(iii) Amortization computations shall 
be made on a consolidated basis, in¬ 
cluding investees accounted for on a 


5 For this and subsequent references to 
the requirements of § 210.3-18. see ASR No. 
253. 


proportionate consolidation basis. 
However, investees accounted for on 
the equity method shall be treated 
separately. 

(4) Limitation on capitalized costs. 
Unamortized costs capitalized within a 
cost center, less related deferred 
income taxes, shall not exceed an 
amount (the cost center “ceiling’') 
equal to (i) the present value of future 
net revenues from estimated produc¬ 
tion of proved oil and gas reserves, as 
defined in paragraph (k)(6) of this sec¬ 
tion: (ii) plus the lovrer of the cost of 
unproved properties or their estimated 
fair market value based generally on 
the provisions of paragraph (c) of this 
section: and (iii) less related income 
tax effects. If unamortized costs cap¬ 
italized within a cost center (including 
a cost center in which no oil and gas 
reserves have been discovered), less re¬ 
lated deferred income taxes, exceed 
the cost center ceiling, the excess shall 
be charged to expense and separately 
disclosed during the period in which 
the excess occurs. The capitalized 
costs within a cost center shall not be 
reinstated for any subsequent in¬ 
creases in the cost center ceiling. 

(5) Production costs. All costs relat¬ 
ing to production activities, including 
costs to maintain or increase levels of 
production, shall be charged to ex¬ 
pense as incurred. 

(6) Mineral property conveyances 
and related transactions. The provi¬ 
sions of paragraph (h) of this section, 
“Mineral property conveyances and re¬ 
lated transactions if the successful ef¬ 
forts method of accounting is fol¬ 
lowed, 0 shall apply also to those re¬ 
porting entities following the full cost 
method except as follows: 

(i) Sales and abandonments of oil 
and gas properties. Sales of oil and gas 
reserves in place and abandonments of 
properties shall be accounted for as 
adjustments of capitalized costs, with 
no gain or loss recognized, unless an 
extraordinary sale occurs that signifi¬ 
cantly alters the relationship between 
the capitalized costs and proved re¬ 
serves of oil and gas attributable to a 
cost center. If gain or loss is recog¬ 
nized for such a sale, total capitalized 
costs within the cost center shall be al¬ 
located between reserves sold and re¬ 
serves retained on the same basis used 
to compute amortization. 

(i) Purchases of reserves. Purchases 
of oil and gas reserves in place ordi¬ 
narily shall be accounted for as addi¬ 
tional capitalized costs within the ap¬ 
plicable cost center: however, pur¬ 
chases or production payments with 
lives significantly shorter than the 
composite productive life of the cost 
center shall be accounted for separate¬ 
ly. 

Drilling arrangements. Consistent 
with the provisions of paragraph (h) 
of this section, no income shall be rec¬ 


ognized from participation in the var¬ 
ious forms of drilling arrangements in¬ 
volving oil and gas producing activi¬ 
ties. e.g.. carried interests, turnkey 
wells, management fees. etc., if the 
drilling arrangements, in substance, 
provide receipt of an interest in prop¬ 
erties. If drilling arrangements provide 
for the receipt of remuneration, e.g., 
cash, for which income is recognized, 
then all related costs, including costs 
associated with the offering and sale 
or participations in the drilling ar¬ 
rangements and internal costs related 
to the drilling arrangements, shall be 
charged to expense as incurred. 

(7) Disclosures. Reporting entities 
that adopt the full cost method of ac¬ 
counting shall disclose all of the infor¬ 
mation required by paragraph (k) of 
this section (with each cost center con¬ 
sidered as a separate geographic area), 
plus the following: 

(i) For each cost center for each year 
that an income statement is required, 
the total amount of amortization ex¬ 
pense (per equivalent physical unit of 
production if amortization is comput¬ 
ed on the basis of physical units or per 
dollar of net revenue from production 
if amortization is computed on the 
basis of net revenue). 

(ii) In connection with the disclosure 
of capitalized costs required by para¬ 
graph (k)(2) of this section, the ap¬ 
proximate amount of such capitalized 
costs that would have been charged to 
expense had the successful efforts 
method of accounting been followed. 

(iii) In connection with the disclo¬ 
sure of costs Incurred in oil and gas 
producing activities required by para¬ 
graph (k)(3) of this section, the ap¬ 
proximate amount of costs incurred 
during the period that would have 
been charged to expense had the suc¬ 
cessful efforts method of accounting 
been followed. 

• • • • « 

These rules are proposed to be effec¬ 
tive for financial statements for full 
fiscal years ending after December 25, 
1979, although earlier application is 
encouraged. Accounting changes 
adopted to conform to the provisions 
of these rules shall be made retroac¬ 
tively be restating the financial state¬ 
ments of prior periods. Financial state¬ 
ments for the fiscal year in which 
these rules are first applied shall dis¬ 
close the nature of the accounting 
changes and their effect on income 
before extraordinary items, net 
income, and related per share amounts 
for each period restated. 

These amendments are proposed to 
be adopted pursuant to authority in 
section 6. 7, 8. 10, and 19(a) (15 U.S.C. 
77f, 77g. 77h, 77j, 77s) of the Securities 
Act of 1933: sections 12. 13. 15(d), and 
23(a) (15 U.S.C. 78J, 78m. 78o(d), 78w) 
of the Securities Exchange Act of 
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1934: sections 5(b), 14, and 20(a) <15 
U.S.C. 79e, 79n, 79t) of the Public Util¬ 
ity Holding Company Act of 1935; sec¬ 
tions 8. 30. 31(c), and 38(a) (15 U.S.C. 
80a-8, 80a-29, 80a-30(c). 80a-37(a)) of 
the Investment Company Act of 1940; 
and section 503 (42 U.S.C. 6383) of the 
Energy Policy and Conservation Act of 
1975. Pursuant to section 23(a)(2) of 
the Securities Exchange Act, the Com¬ 
mission has considered the impact of 
these proposals on competition and is 
not aware at this time of any burden 
that such rule amendments, if adopt¬ 
ed, would impose on competition. 
However, the Commission specifically 
invites comments as to the competitive 
impact of these proposals, if adopted. 

By the Commission. 

George A. Fitzsimmons, 
Secretary. 

August 31, 1978r 

(PR Doc. 78-25577 Filed 9-11-78; 8:45 am) 


[ 8010 - 01 ] 

[17 CFR Pori 2101 

[Release Nos. 33-5969. 34-15111. 35-20690. 
IC-10384; File No. S7-753] 

OIL AND GAS PRODUCING ACTIVITIES 

Proposed Supplemental Earnings Summary 

AGENCY: Securities and Exchange 
Commission. 

ACTION: Proposed rules. 

SUMMARY: In accounting series re¬ 
lease No. 253, the Commission pub¬ 
lished rules on financial accounting 
and reporting for oil and gas produc¬ 
ing activities. That release stated the 
Commission's intention to propose 
rules requiring the presentation of a 
supplemental earnings summary of oil 
and gas producing activities prepared 
on the basis of reserve recognition ac¬ 
counting, i.e., recognizing changes in 
the present value of estimated future 
revenues from production of proved 
oil and gas reserves in income and in¬ 
cluding in expenses all costs of finding 
and developing additions to proved re¬ 
serves. This release contains the pro¬ 
posed rules, which are proposed to be 
effective for fiscal years ending after 
December 25, 1979. 

DATE: Comments should be submit¬ 
ted on or before April 30, 1979. 


ADDRESS: Comments should refer to 
file S7-753 and should be submitted in 
triplicate to George A. Fitzsimmons, 
Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. 
All commments will be available for 
public inspection. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard C. Adkerson or James L. 
Russell, Office of the Chief Accoun¬ 
tant, Securities and Exchange Com¬ 
mission, Washington, D.C. 20549, 
202-755-0222. 

SUPPLEMENTARY INFORMATION: 
In accounting series release (“ASR”) 
No. 253, issued concurrently with this 
release (appearing elsewhere in this 
same separate part), the Commission 
published financial accounting and 
disclosure rules for oil and gas produc¬ 
ing activities. That release expressed 
the Commission’s conclusion that sig¬ 
nificant improvements in financial re¬ 
porting by oil and gas producing com¬ 
panies could best be achieved through 
the development and implementation 
of an accounting method that reflects 
a valuation of proved oil and gas re¬ 
serves as assets, and changes in valu¬ 
ations of proved reserves in reported 
earnings. However, because of concern 
over the inherent imprecision of esti¬ 
mates of proved oil and gas reserves 
and the need for establishing method¬ 
ologies for their valuation, the Com¬ 
mission has determined that develop¬ 
ment of this “reserve recognition ac¬ 
counting” or “RRA” should be under- 
staken gradually. 

The rules published in ASR No. 253 
require the disclosure in financial 
statements for fiscal years ending 
after December 25, 1979, of the pres¬ 
ent value of future net revenues from 
estimated production of proved oil and 
gas reserves. In release No. 33-5967, 
also published concurrently, the Com¬ 
mission proposed amendments to regu¬ 
lation S-K (17 CFR Part 229) that 
would require this disclosure in filings 
with the Commission (but not as part 
of the financial statements) for fiscal 
years ending after December 25, 1978. 

The Commission believes that the 
next step in seeking the development 
of RRA should be a supplemental 
earnings summary of oil and gas pro¬ 
ducing activities prepared on that 


basis. The proposed summary would 
include as current period income the 
additions to proved reserves and 
changes in valuations of proved re¬ 
serves. and as current period expenses 
all costs associated with finding and 
developing additions to proved oil and 
gas reserves together with all costs de¬ 
termined to be nonproductive during 
the period. The accompanying pro¬ 
posed rules describe the information 
proposed to be included in the supple¬ 
mental earnings summary. The Com¬ 
mission proposes that this information 
be required as part of financial state¬ 
ments beginning in filings for fiscal 
years ending after December 25. 1979. 
If these rules are adopted, the infor¬ 
mation provided and the experiences 
gained in developing and reporting the 
supplemental data should aid in the 
Commission’s assessment of the use¬ 
fulness of the information provided 
from applying RRA. 

Implementation Considerations 

The Commission seeks to assure the 
development of a meaningful presen¬ 
tation of relevant data on which to 
evaluate the current results of oper¬ 
ations of oil and gas producers. The 
rule proposals contained in this re¬ 
lease require that the supplemental 
earings summary of oil and gas pro¬ 
ducing activities distinguish between 
the major activities of (1) exploration 
and development, and (2) production. 
Changes in the present value of 
proved reserves attributable to revi¬ 
sions of previous additions are to be 
reported separately, including (1) 
changes in estimated quantities of 
proved reserves, (2) changes in the es¬ 
timated timing of future production, 
(3) changes to reflect current prices 
and costs used to compute the present 
values, and (4) holding gains resulting 
from the passage of time as a result of 
applying the discounted cash flow 
method of valuation. 

In ASR No. 253, the Commission 
stated that “[wlhile the proposed 
rules provide a general format of the 
proposed presentation, the Commis¬ 
sion view's the proposals as establish¬ 
ing general rather than specific guide¬ 
lines in this regard.” An example of 
the presentation presently envisioned 
by the Commission for the proposed 
RRA supplemental earnings summary 
is presented below: 
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SUPPLEMENTAL EARNINGS SUMMARY OF 
OIL AND GAS PRODUCING ACTIVITIES 
YEAR ENDED DECEMBER 31, 19xx 

Revenues from oil and gas: 


Sales to outsiders $xxxx 

Transfers xx::x 


Costs of production: 

Lifting costs $xxxx 

Amortization of proved 

properties xxxx 


Income from producing 
activities 

Current additions to proved 
properties 

Costs of additions to proved 
properties: 

Exploration costs $xxxx 

Development costs xxxx 

Income from current explor¬ 
ation and development 
activities 

Revisions to previous additions to 
proved properties: 

Changes in estimated quantities 
of proved reserves 
Changes in rate of production 
Changes to reflect current prices 
and costs * 

Holding gains from passage of time 
Total revisions 

Profit contribution from oil and gas 
producing activities before income 
taxes 

Provision for income taxes 

Profit contribution from oil and gas 

producing activities after income taxes 


I 


$xxxx % . 

(xxxx) 

xxxx 

xxxx 

(xxxx) 

xxxx 

xxxx 

xxxx 

xxxx 

xxxx 

xxxx 

xxxx 
(xxxx) 

$xxxx 
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The Commission requests comments 
on whether these classifications are 
appropriate, as well as recommenda¬ 
tions for additional information that 
might enhance the usefulness of the 
supplemental earnings summary. 

The proposed rules indicate the 
manner in which costs of property ac¬ 
quisition. uncompleted wells, and 
other exploration *®md development 
costs should be included in the earn¬ 
ings summary. Generally, all costs in¬ 
curred in the search for and develop¬ 
ment of oil and gas reserves would be 
charged to expense as incurred except 
for acquisition costs of unproved prop¬ 
erties and the costs of uncompleted 
exploratory wells. These costs would 
be deferred until sufficient informa¬ 
tion is available to indicate whether or 
not proved oil and gas reserves have 
been discovered. 

The Commission acknowledges that 
there are a number of unresolved 
problems relating to this proposed 
presentation and encourages interest¬ 
ed persons to submit views on any per¬ 
tinent matters prior to the due date 
for comments. In ASR No. 253, the 
Commission indicated that it will also 
seek to establish an advisory commit¬ 
tee comprised of representatives of oil 
and gas producing companies, inde¬ 
pendent petroleum engineering firms, 
the investment community, academics, 
and public accounting firms to meet 
with the staff of the Commission to 
consider implementation problems, 
assess experiences in preparing and 
using the valuation information on oil 
and gas reserves, and assist in solicit¬ 
ing and evaluating public comments 
on the issues involved in this project. 

Two major problems to be addressed 
involve the consideration of income 
taxes in the supplemental RRA earn¬ 
ings summary and the presentation to 
be made by integrated petroleum com¬ 
panies. 

Under generally accepted accounting 
principles, income tax expense is de¬ 
termined on the basis of comprehen¬ 
sive interperiod tax allocation by the 
deferred method, as specified by Ac¬ 
counting Principles Board Opinion No. 
11, “Accounting for Income Taxes. 0 
Comprehensive interperiod allocation 
of income taxes by the deferred 
method was adopted for oil and gas 
producing activities in ASR No. 253 
and in FASB Statement No. 19. 

The deferred income tax method, 
however, appears inconsistent with 
the basis of accounting for the pro¬ 
posed supplemental earnings sum¬ 
mary, in that it does not provide for 
adjustment in income tax provisions 
for changes in tax rates or for the im¬ 
position of new taxes subsequent to 
the origination of a timing difference. 
For instance, if the deferred method 
were applied in the supplemental RRA 
earnings summary, the valuation of 


proved reserves would not be affected 
by a significant increase in income 
taxes imposed subsequent to their dis¬ 
covery. 

Accordingly, the Commission is sug¬ 
gesting that income tax expense in the 
supplemental RRA earnings summary 
include a provision for the difference 
between the following amounts: 

(1) The amount computed by applying the 
current income tax rates as of the end of 
the year to the difference between the pres¬ 
ent value of future net revenues from esti¬ 
mated production of proved oil and gas re¬ 
serves and the Income tax basis of proved 
properties at that date. (See § 210.3- 
1800(6)); and 

(2) The amount computed by applying the 
income tax rates as of the beginning of the 
year to the difference between the present 
value of future net revenues from estimated 
production of proved oil and gas reserves 
and the Income tax basis of proved proper¬ 
ties at that date. 

Explanations of the effect of signifi¬ 
cant changes in the income tax rate 
would be required. 

Another issue for which comments 
are specifically requested involves the 
presentation required by integrated 
petroleum companies and other com¬ 
panies that produce oil and gas that is 
transferred to other activities, such as 
transportation or manufacturing, in 
which they are engaged. The proposed 
rules require that such companies 
present transfers of oil and gas in the 
supplemental RRA earnings summary 
separately, at a value based on the es¬ 
timated fair market value at the point 
of transfer (see § 210.3-18(k)(4) adopt¬ 
ed in ASR No. 253). Additional supple¬ 
mental disclosure would also be re¬ 
quired of: 

(1) the historical profit contribution 1 
from oil and gas producing activities, both 
before and after income taxes, on the basis 
of accounting (either successful efforts or 
full costing) used in the primary financial 
statements if transfers were recognized as 
revenues at estimated fair market values; 
and 

(2) The effects on operations other than 
oil and gas producing activities, both before 
and after income taxes, resulting from the 
impact on Inventories and related cost of 
sales of valuing transfers in this manner. 

There are, of course, a number of 
other implementation questions that 
may require consideration. For exam¬ 
ple, a registrant may purchase a sig¬ 
nificant quantity of reserves in-place 
for an amount different from the pres¬ 
ent value of those reserves as comput¬ 
ed using the methodology prescribed 
in ASR No. 253. Rather than resulting 
in a gain or loss in the current period, 
it could be argued that any such dif¬ 
ference should be deferred and amor¬ 
tized as the related reserves are pro¬ 
duced. 


'Profit contribution as used in this in¬ 
stance is similar in concept to operating 
profit or loss as defined in FASB statement 
No. 14. except that income tax expense is re¬ 
quired to be considered. 


Comments are requested on these 
and other potential measurement and 
reporting problems associated with im¬ 
plementation of the supplemental 
RRA earnings summary. A comment 
period extending through April 30. 
1979, has been established to permit 
respondents to consider experience in 
preparing and reporting valuation in¬ 
formation on oil and gas reserves for 
year ending December 31, 1978. 

Commission Action 

The Commission hereby proposes to 
amend 17 CFR part 210 by adding a 
new subparagraph (7) to paragraph 
(k) of § 210.3-18 as presented below: 

§210.3-18 Financial accounting and re¬ 
porting for oil and gas producing activ¬ 
ities pursuant to the Federal securities 
laws and the Energy Policy and Con¬ 
servation Act of 1975. 


(k) Disclosure requirements . • • • 

(7) Supplemental earnings summary. 
For each year for which an income 
statement is required, a supplemental 
earnings summary of oil and gas pro¬ 
ducing activities shall be presented 
that includes in current period income 
the change during the year in the 
present value of future net revenues 
from proved reserves, as computed 
under paragraph (k)(6) of this sec¬ 
tion, 2 and includes in current operat¬ 
ing expenses all costs associated with 
the discovery and development of 
proved oil and gas reserves, together 
with all costs determined to be non¬ 
productive during the period. 

Identify separately within the sup¬ 
plemental summary the income (loss) 
from each of the following: 

(A) Producing activities; 

(B) Current exploration and devel¬ 
opment activities; and 

(C) Revisions to previous additions 
to proved properties. The revisions to 
previous additions shall further be 
segregated as to: (1) Changes in esti¬ 
mated quantities; ( 2 ) changes in esti¬ 
mated timing of production; (J) 
changes in prices and costs used to 
cumpute present values; and (4) hold¬ 
ing gains arising from the passage of 
time. 

(ii) For purposes of this summary, 
property acquisition cost shall be 
charged to expense at the time the 
property is determined to have proved 
reserves of oil or gas, or when evidence 
of impairment is ascertained pursuant 
to paragraph (c) or (d) of this section. 
Costs of uncompleted exploratory 
wells shall be deferred pending deter¬ 
mination of whether or not the well 
has found proved reserves, at which 
time the capitalized costs of drilling 


*For this and subsequent references to 
the requirements of §210.3-18, see ASR No. 
253 in this same separate part. 
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the well shall be charged to expense. 
Other current costs of exploration and 
development shall be included in ex¬ 
penses of the period. Amortization of 
capitalized reserve valuations shall be 
computed on a unit-of-production 
method. 

(iii) Income taxes shall be deter¬ 
mined by the difference between (A) 
the amount that results from applying 
the income tax rates as of the end of . 
the fiscal year to the difference be- * 
tween the present value of future rev¬ 
enues from estimated production of 
proved oil and gas reserves (deter¬ 
mined in accordance with paragraph 
(k)(6) of this section) and the tax basis 
of proved properties as of that date, 
and (B) the amount that results from 
applying the income tax rates as of 
the beginning of the fiscal year to the 
difference between the present value 
to future revenues from estimated pro¬ 
duction of proved oil and gas reserves 
(determined) in accordance with para¬ 
graph (k)(6) of this section) and the 
tax basis of proved properties as of 
that date. 

(iv) The supplemental earnings sum¬ 
mary should include all items of reve¬ 


nue and expense applicable to oil and 
gas producing operations, but should 
not include other oil and gas oper¬ 
ations or operations in other business 
segments, corporate administrative ex¬ 
pense. interest expense, or extraordi¬ 
nary items. Indicate the related profit 
contribution, before and after income 
taxes, that would be reflected for oil 
and gas producing activities based on 
applying the method of accounting 
(successful efforts or full cost) used in 
the primary financial statements and 
valuing transfers of oil and gas to 
other operations of the reporting 
entity in accordance with paragraph 
(k)(4) of this section. Further, indicate 
the aggregate impact, both before and 
after income taxes, on operations 
other than oil and gas producing activ¬ 
ities resulting from the effects of valu¬ 
ing transfers in this, manner. 

• • • • • 

These amendments are proposed to 
be effective for financial statements 
for fiscal years ending after December 
25, 1978, that are contained in filings 
that include fiscal years ending after 
December 25, 1979. although earlier 
application is encouraged. 


These amendments are proposed to 
be adopted pursuant to authority in 
sections 6. 7. 8. 10. and 19(a) (15 U.S.C. 
77f. 77g. 77h, 77j, 77s) of the Securities 
Act of 1933; sections 12, 13, 15(d), and 
23(a) (15 U.S.C. 781, 78m. 78o(d). 78w) 
of the Securities Exchange Act of 
1935; sections 8, 30. 31(c). and 38(a) (14 
U.S.C. 80a-8. 80a-29, 80a-30(c). 80a- 
37(a)) of the Investment Company Act 
of 1940; sections 5(b), 14. and 20(a) (15 
U.S.C. 79e, 79n, 79t) of the Public Util¬ 
ity Holding Company Act of 1934; and 
section 503 (42 U.S.C. 6383) of the 
Energy Policy and Conservation Act of 
1975. Pursuant to section 23(a)(2) of 
the Securities Exchange Act. the Com¬ 
mission has considered the impact of 
these proposals on competition and is 
not aware at this time of any burden 
that such rule amendments, if adopt¬ 
ed, would Impose on competition. 
However, the Commission specifically 
invites comments as to the competitive 
impact of these proposals, if adopted. 

By the Commission. 

George A. Fitzsimmons, 
Secretary. 

August 31. 1978. 

CFR Doc. 78-25578 Filed 9-11-78; 8:45 am] 
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Title 17 —Commodity and Securities 
Exchanges 

CHAPTER II—SECURITIES AND 
EXCHANGE COMMISSION 

[Release No. SAB-23] 

PART 211— INTERPRETATIVE 
RELEASES RELATING TO 
ACCOUNTING MATTERS 

Subpart B—Staff Accounting Bulletins 

Staff Accounting Bulletin No. 23 

AGENCY: Securities and Exchange 
Commission. 

ACTION: Publication of Staff Ac¬ 
counting Bulletin. 

SUMMARY: These interpretations 
deal with matters relating to oil and 
gas producers In connection with the 
Commission's adoption in Accounting 
Series Release No. 253 of accounting 
and disclosure rules for this industry. 
This Staff Accounting Bulletin: (1) 
Rescinds Staff Accounting Bulletin 
No. 16. dealing with the FASB’s Expo¬ 
sure Draft, “Financial Accounting and 
Reporting by Oil and Gas Producing 
Companies”; (2) provides additional 
guidance on costs to be classified as 
“mineral resource assets” for purposes 
of the replacement cost disclosure 
rule; and (3) indicates the manner in 
which the replacement cost of inven¬ 
tories and the replacement cost of 
sales for transfers from oil and gas 
producing activities should be deter¬ 
mined. 

EFFECTIVE DATE: The rescission of 
Staff Accounting Bulletin No. 16 
(Topic 10-1) is effective immediately. 
The other interpretations are effective 
for fiscal years ending after December 
25. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard C. Adkerson or James L. 
Russell, Office of the Chief Account¬ 
ant, Securities and Exchange Com¬ 
mission, 500 North Capitol Street, 
Washington, D.C. 20549. 202-755- 
0222. 

SUPPLEMENTARY INFORMATION: 
In Accounting Series Release (“ASR”) 
No. 253, August 31. 1978, appearing in 
this same separate part, the Commis¬ 
sion adopted rules for the financial ac¬ 
counting and reporting practices of oil 
and gas producers. Staff Accounting 
Bulletin No. 16 (September 1, 1977) 
(42 FR 44983). had indicated the Com¬ 
mission staff's view of appropriate dis¬ 
closure of the potential impact of 
adopting the standards set forth in 
the FASB’s Exposure Draft, “Finan¬ 
cial Accounting and Reporting by Oil 


and Gas Producing Companies.” ASR 
No. 253 provides that registrants may 
follow either the successful efforts or 
the full cost method of accounting. In 
view of the Commission's actions, 
Staff Accounting Bulletin No. 16 is re¬ 
scinded. However, in Release No. 33- 
5968 (August 31, 1978), the Commis¬ 
sion has proposed rules for applying 
the full cost method that include dis¬ 
closure of the capitalized costs and 
costs Incurred during a period that 
would have been charged to expense 
under the successful efforts method. 

The requirements of ASR No. 253 in¬ 
clude the disclosure of the values of 
transfers of oil and gas production to 
other operations (refining, transporta¬ 
tion, manufacturing, etc.), in which 
the registrant engages prior to making 
sales to other persons (see §210.3- 
18(k)(4)). The staff believes that regis¬ 
trants with inventories and cost of 
sales that include oil and gas produced 
from their own properties should com¬ 
pute the replacement cost information 
for its inventories and cost of sales on 
the basis of the values of transfers re¬ 
quired by § 210.3-18(k)(4), i.e., estimat¬ 
ed fair market value at the point of 
transfer. 

In Release No. 33-5878 (October 26. 
1977) (42 FR 5765J). the Commission 
requested comments on criteria for de¬ 
termining whether natural gas liquids 
(“NGL”) plants should be excluded 
from mineral resource assets and 
therefore subject to the replacement 
cost disclosure requirements. The 
guidelines of previous staff accounting 
bulletins are being revised to indicate 
that an NGL plant should be excluded 
from mineral resource assets unless 
the value of the plant is dependent on 
specific reserves in which the regis¬ 
trant owns an interest and is therefore 
an integral part of the oil and gas pro¬ 
ducing properties. If not considered a 
mineral resource asset, the replace¬ 
ment cost of the plant should be deter¬ 
mined in the same manner as other 
processing and transportation facili¬ 
ties. 

The statements in Staff Accounting 
Bulletins are not rules or interpreta¬ 
tions of the Commission, nor are they 
published as bearing the Commission’s 
official approval: they represent inter¬ 
pretations and practices followed by 
the Division of Corporation Finance 
and the Office of the Chief Account¬ 
ant in administering the disclosure re¬ 
quirements of the Federal securities 
laws. 

George A. Fitzsimmons, 
Secretary. 

August 31, 1978. 

Staff Accounting Bulletin No. 23 

The staff hereby adds subsection 10, 
item f. to Topic 6-1 regarding replace¬ 
ment cost of inventories and cost of 


sales for transfers from oil and gas 
producing activities; amends the defi¬ 
nition of mineral resource assets in 
Topic 6-I(10)(a); and deletes Topic 10- 
I, which discussed disclosure of the po¬ 
tential impact of the FASB's Exposure 
Draft, “Financial Accounting and Re¬ 
porting by Oil and Gas Producing 
Companies.” 

TOPIC e: INTERPRETATIONS OF ACCOUNTING 
SERIES RELEASES 


I. Accounting Series Release No. 190—’Re¬ 
lating to Amendments to Regulation S-X 
Requiring Disclosure of Replacement Cost 
Data (§210.3-17) 

• • • • • 

3. Replacement Cost of Inventories 


f. Inventories and Cost of Sales for Trans¬ 
fers from Oil and Gas Producing Activities 

Facts: 

Certain registrants, including integrated 
petroleum companies and natural gas trans¬ 
mission companies, engage in oil and gas 
producing activities and transfer their pro¬ 
duction to other operations for refining, 
processing, manufacturing, or transporting 
before sales are made to other persons. Con¬ 
sequently. an element of their inventories 
and cost of sales will be represented by oil 
and gas transferred from properties that 
they own and produce. 

Question: 

How should these registrants determine 
replacement cost Information for the por¬ 
tion of their Inventories and cast of sales 
represented by oil and gas transferred from 
properties that they own and produce? 

Interpretative Response: 

Consistent with the provisions of §210.3- 
18tk)(4), transfers of oil and gas produced 
by registrants engaged In transporting, re¬ 
fining, processing, etc., of oil and gas should 
be valued for purposes of § 210.3-17 (c) and 
(d) at estimated market prices based on the 
prices of comparable products using posted 
field prices, if applicable, or amounts esti¬ 
mated to represent prices equivalent to 
those that could be obtained in a competi¬ 
tive arm’s-length market environment, 
giving recognition to transportation costs, 
quality differences, and arrangements with 
and regulations of governments. 


10 Applicability of $210.3-17 
a. Exemptions 

Facts: 

Section 210.3-17 contains an exemption 
for mineral resource assets employed in the 
production of crude oil or natural gas. De¬ 
layed application was permitted for other 
mineral resource assets. 

Question 1: 

What are "mineral resource assets?” 

Interpretive Response: 

Mineral resource assets are defined as 
thase costs shown on the balance sheet rep¬ 
resenting assets that are directly associated 
with and that derive value from mineral re- 
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serves. For the oil and gas industry these 
costs include the following: 

1. Intangible drilling and development 
costs: 

2. Capitalized nonproductive costs, delay 
rentals, overhead, and similar costs; 

3. Producing and nonproducing leasehold 
costs: 

4. Down-hole equipment; 

5. Wellhead equipment; 

6. Lease production facilities—tanks, flow¬ 
lines. separators, above-ground pumps, com¬ 
pressors. etc.; 

7. Gas cycling plants; 

8. Processing facilities, including natural 
gas liquids plants, the value of which is pri¬ 
marily dependent on specific oil and gas re¬ 
serves in which the registrant owns an in¬ 
terest; 

9. Support facilities—powerplants. field 
living quarters, etc.; 

10. Gathering systems to the point of 
market in the field; 

11. Offshore platforms. 

All costs which involve processing, trans¬ 
portation. refining, distribution, and mar¬ 
keting are not classified as mineral resource 
assets. Examples include the following: 


1. Refineries; 

2. Transportation equipment and facilities 
beyond the point of market in the field—in¬ 
cluding pipelines, barges, and trucking 
equipment; 

3'. Drilling equipment and related facilities 
used in drilling operations. 

For the mining industry mineral resource 
assets include the following: 

1. Capitalized costs related to— 

a. Acquisition of mineral rights, leases or 
properties: 

b. Exploration; 

c. Development of ore bodies. 

2. All assets employed in the extraction 
and conversion process which are necessary 
to produce mineral product or products 
w hich are commercially marketable; 

3. Processing assets, located at or dedi¬ 
cated solely to a mine or mines in which the 
registrant has an economic interest, which 
are designed with specific regard to the par¬ 
ticular physical or chemical characteristics 
of the ores being mined or the scale of oper¬ 
ation. and which, by their nature, would 
have only nominal economic value in the ab¬ 
sence of the ores they were designed to 
treat; 


\ 


\ 


4. Supportive facilities such as pow r er gen¬ 
erating and distributing facilities, mine 
transportation facilities, townsites. other in¬ 
frastructure. etc., w'hich derive value solely 
because of the existence of the ore body. 

All costs which involve processing, manu¬ 
facturing. and fabricating facilities which 
are not directly associated with, nor derive 
value from, a particular mineral deposit in 
which the registrant has an economic inter¬ 
est. e.g., smelters and refineries w r hich 
obtain their feed from outside shippers, are 
not mineral resource assets. 


Question 4: [Deleted and Reserved.] 


TOPIC to: MI SCELLAffEOUS DISCLOSURE 


I. [Deleted and Reserved*] 

[FR Doc. 78-25579 Filed 9-11-78; 8:45 am] 
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[4310-84] 

Title 43—Public Lands: Interior 

CHAPTER II—BUREAU OF LAND 

MANAGEMENT, DEPARTMENT OF 
THE INTERIOR 

[Circular No. 2435] 

RECODIFICATION OF RECREATION 
REGULATIONS 

Final Rules 

AGENCY: Bureau of Land Manage¬ 
ment, Interior. 

ACTION: Final rulemaking. 

SUMMARY: This final rulemaking re¬ 
moves the recreation management reg¬ 
ulations from subchapter F and into 
subchapter H of title 43 and renum¬ 
bers them in the 8000 series. Addition¬ 
al regulations developed under new 
laws have caused a need for a separate 
subchapter containing only recreation 
regulations. The intended effect is to 
improve the organization of the regu¬ 
lations in title 43 by separating wild¬ 
life and recreation regulations. The 
recreation regulations are reorganized 
and the wording simplified. However, 
no substantive change has been made 
in their meaning. 

DATE: Effective date: October 12. 
1978. 

ADDRESS: Director (370), Bureau of 
Land Management, 1800 C Street NW., 
Washington, D.C. 20240. 

FOR FURTHER INFORMATION, 
CONTACT: 

Mr. Larry R. Young at the above ad¬ 
dress or telephone 202-343-9353. 

SUPPLEMENTAL INFORMATION: 
This document was prepared by Mr. 
Larry R. Young of the Bureau of Land 
Management, Division of Recreation, 
assisted by the Division of Legislation 
and Regulatory Management. 

Recreation demands upon public 
lands have increased in recent years 
causing a need to regulate the inten¬ 
sive recreation activities. In recogni¬ 
tion of this increase, authority has 
been provided in recent legislation and 
Executive orders to develop the neces¬ 
sary regulations. The expanding recre¬ 
ation program regulations can be more 
logically and usably codified by sepa¬ 
rating them from the wildlife regula¬ 
tions and placing them in a previously 
reserved subchapter. 

This rulemaking is primarily a reco¬ 
dification of existing regulations. 
Some reorganization and clarification 
of the provisions are made as part of 
the recodification process. However, 
no substantive changes are made in 
the regulations. Therefore, proposed 
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rulemaking and public participation 
are not considered necessary. 

Accordingly, under the authority of 
section 310 of the Federal Land Policy 
and Management Act of 1976 (43 
U.S.C. 1740), Chapter II of Title 43 of 
the Code of Federal Regulations is 
amended by removing all recreation 
regulations from the 6000 series in 
subchapter F and placing them in the 
8000 series in subchapter H as set 
forth below. 

1. All regulatory provisions except 
subpart 6224 are deleted from sub¬ 
chapter F. Subchapter F is amended 
to read as follows: 

SUBCHAPTER F—WILDLIFE MANAGEMENT 
(6000) 

PART 6000—[Deleted] 

PART 6010—[Deleted] 

PART 6200—[Deleted] 

PART 6220—PROTECTION AND PRES- 

ERVATION OF NATURAL VALUES 

Subpart 6221—[Deleted] 
Subpart 6222—[ Deleted ] 
Subpart 6223—[Deleted] 

Subpart 6224—Viable Coral 
Communities 


Subpart 6225—[Deleted] 

PART 6250—[Deleted] 

PART 6260—[Deleted] 

PART 6270—[Deleted] 

PART 6290—lDeleted] 

2. The recreation management regu¬ 
lations are reorganized and recodified 
as follows: 

SUBCHAPTER H—RECREATION PROGRAMS 
Group 8000—Recreation Programs 

PART 8000—RECREATION 
PROGRAMS 

Subpart 8000—General 

Sec. 

8000.0-1 Purpose. 

8000.0-2 Objectives. 

8000.0-3 Authority. 

8000.0-4 Responsibility. 

8000.0-6 Policy. 


Group 8100—Cultural Resource 
Management [Reserved] 

Group 8200—Natural History 
Resource Management 

PART 8200—PROCEDURES 

Subpart 8200—General 

Sec. " 

8200.0-1 Purpose. 

Subpart 8223—Research Natural Areas 

8223.0-1 Purpose. 

8223.0-5 Definitions. 

8223.0-6 Policy. 

8223.1 Use of research natural areas. 

Group 8300—Recreation 
Management 

PART 8300—PROCEDURES 

Subpart 8300—General 

Sec. 

8300.0-1 Purpose. 

8300.0-2 Objective. 

8300.0-6 Policy. 

PART 8340—OFF-ROAD VEHICLES 

Subpart 8340—General 

Sec> 

8340 Right-of-way. 

PART 8350—MANAGEMENT AREAS 

Subport 8351—Designated National Areas 

Sec. 

8351.0-1 Purpose. 

8351.0-2 Objective. 

8351.0-3 Authority. 

8351.0-6 Policy. 

8351.1 Trails [Reserved] 

8351.2 Rivers [Reserved] 

Subpart 8352—Established Areas 

8352.0-1 Purpose. 

8352.0-2 Objective. 

8352.0-5 Definitions. 

8352.0-6 Policy. 

8352.1 Use of outstanding natural areas. 

8352.2 Use of recreation lands. [Reserved] 

8352.3 Use of scenic areas. [Reserved] 

8352.4 Use of primitive areas. 

PART 8360—OPERATIONS 

Subpart 8361—Services 

Sec. 

8361.0-6 Policy. 

Subpart 8363—Rules off Conduct 

8363.0-1 Purpose. 

8363.0-2 Objective. 

8363.1 Developed sites and areas. 

8363.1- 1 Sanitation. 

8363.1- 2 Audio devices. 

8363.1- 3 Occupancy and use. 

8363.1- 4 Vehicles. 

8363.1- 5 Public health, safety, and com¬ 
fort. 

8363.1- 6 Public property and resources. 

8363.2 Undeveloped sites and areas. 
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8363.2- 1 Permitted activities. 

8363.2- 2 Prohibited activities. 

8363.3 Supplemental rules. 

8363.4 State and local laws. 

8363.5‘ Criminal penalties. 

Subparl 8364—Clotures 

8364.1 Closure of lands. 

8364.1- 1 Closure of access. 

8364.2 Criminal penalties. 

PART 8370—USE AUTHORIZATIONS 

Subpart 8371—Recreation use permits, 
developed sites. (Reserved] 

Subpart 8372—Special recreation permits, 
other than on developed recreation sites 

Sec. 

8372.0-1 Purpose. 

8372.0-2 Objective. 

8372.0-3 Authority. 

8372.0-5 Definitions. 

8372.0-7 Enforcement. 

8372.1 Permits required. 

8372.1- 1 Public lands, general. 

8372.1- 2 Special areas. 

8372.2 Applications. 

8372.3 Issuance of permits. 

8372.4 Fees. 

8372.5 Terms. 

PART 8400—VISUAL RESOURCE 
MANAGEMENT [RESERVED] 

PART 8500—WILDERNESS 
MANAGEMENT [RESERVED] 

PART 8600—ENVIRONMENTAL EDU¬ 
CATION AND PROTECTION [RE¬ 
SERVED] 

Group 8000—Recreation Programs 

PART 8000—RECREATION 
PROGRAMS 

Subpart 8000—General 

Sec. 

8000.0-1 Purpose. 

8000.0-2 Objective. 

8000.0-3 Authority. 

8000.0-4 Responsibility. 

8000.0-6 Policy. 

Authority: 16 U.S.C. 460(l-6a). 16 U.S.C. 
670 (g-n), 16 U.S.C. 1241 et seq.. 16 U.S.C. 
1271 et seq.. 43 U.S.C. 1181(a) and 1181(e), 
43 U.S.C. 1201, 43 U.S.C. 1334. 43 U.S.C. 
1701 et seq., and E.O. 11644. as amended. 

PART 8000—RECREATION 
PROGRAMS 

Subpart 8000—General 

§8000.0-1 Purpose. 

The regulations in this Subchapter 
H set forth procedures for the admin¬ 
istration of recreation programs on 
public lands. The programs are cultur¬ 
al resource management, natural his¬ 
tory resource management, recreation 
management, visual resource manage- 
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ment, wilderness management, and en¬ 
vironmental education and protection. 

§8000.0-2 Objective. 

The objective is to manage the 
public lands and the recreation use of 
those lands to protect the health and 
safety of recreationists who use the 
public lands, to protect natural re¬ 
source values on the public lands, and 
promote public use and enjoyment of 
the public lands. 

§ 8000.0-3 Authority. 

These regulations are Issued under 
authorities provided in 16 U.S.C. 
460(l-6a), 16 U.S.C. 670 (g-n), 16 
UJS.C. 1241 et seq., 16 U.S.C. 1271 et 
seq., 43 U.S.C. 1181(a) and 1181(e), 43 
U.S.C. 1201, 43 U.S.C. 1334, 43 U.S.C. 
1701 et seq., and Executive Order 
11644, as amended. 

§ 8000.0-1 Responsibility. 

The authority of the Secretary of 
the Interior to develop and manage 
the public lands for recreational pur¬ 
poses, to authorize recreation use, and 
specify terms and conditions of such 
use on public lands, and to otherwise 
enforce the regulations in this Sub¬ 
chapter H has been delegated to the 
authorized officers of the Bureau of 
Land Management. Any exceptions 
are specifically provided for in regula¬ 
tions. 

§ 8000.0-6 Policy. 

(a) The recreation programs involv¬ 
ing public lands shall be developed and 
managed in accordance with multiple- 
use management principles unless oth¬ 
erwise specified by law. 

(b) State and local government and 
private agencies shall be encouraged 
to develop public recreation facilities 
when consistent with the long range 
management plans and programs of 
the Bureau of Land Management. 

(c) Priority shall be given to these 
recreation programs: 

(1) Recreation development and im¬ 
provement as follows: (i) Undeveloped 
sites now under heavy, uncontrolled 
use that threatens public health and 
safety or is damaging to natural, cul¬ 
tural, and historical resources; (ii) 
Areas where public recreation de¬ 
mands exceed the opprtunities and fa¬ 
cilities now available; and (iii) Areas 
that are near urban areas or bodies of 
water and unique scenic attractions 
that adjoin heavily traveled highway 
routes. 

(2) Preservation and protection of 
natural and cultural resources, includ¬ 
ing but not limited to scientific, scenic, 
historic, and archeological values, and 
primitive environments. 

(d) Reasonable fees may be estab¬ 
lished and collected by the authorized 
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officer in accordance with part 18 of 
this title 43. 


Group 8100—Cultural Resource 
Management [Reserved] 

Group 8200—Natural History 
Resource Management 

PART 8200—PROCEDURES 

Subpart 8200—General 

Sec. 

8200.0-1 Purpose. 

Subpart 8223—Re March Natural Areat 

8223.0-1 Purpose. 

8223.0-5 Definitions. 

8223.0-6 Policy. 

8223.1 Use of research natural areas. 

Authority: 43 U.S.C. 1181 (a) and (e). 43 
U.6.C. 1201. 43 UjS.C. 1701 et seq. 

Subpart 8200—General 

§ 8200.0-1 Purpose. 

This part 8200 provides procedures 
and practices for the management and 
use of public lands that have ecologi¬ 
cal or other natural history values of 
scientific interest. • 

Subpart 8223—Research Natural 
Areas 

§8223.0-1 Purpose. 

The purpose of this part is to pro¬ 
vide procedures for the management 
and protection of public lands having 
natural characteristics that are unusu¬ 
al or that are of scientific or other spe¬ 
cial interest. 

§8223.0-5 Definitions. 

(a) "Research natural area" means 
an area that is established and main¬ 
tained for the primary purpose of re¬ 
search and education because the land 
has one or more of the following char¬ 
acteristics: (1)A typical representation 
of a common plant or animal associ¬ 
ation; (2) an unusual plant or animal 
association; (3) a threatened or endan¬ 
gered plant or animal species; (4) a 
typical representation of common geo¬ 
logic, soil, or water features: or (5) out¬ 
standing or unusual geologic, soil, or 
water features. 

§8223.0-6 Policy. 

Areas established as research natu¬ 
ral areas shall be of sufficient number 
and size to adequately provide for sci¬ 
entific study, research, and demonstra¬ 
tion purposes. 

§ 8223.1 Use of research natural areas. 

(a) No person shall use, occupy, con¬ 
struct, or maintain facilities in a re¬ 
search natural area except as permit¬ 
ted by law, other Federal regulations. 
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or authorized under provisions of this 
subpart 8223. 

(b) No person shall use, occupy, con¬ 
struct, or maintain facilities in a 
manner inconsistent with the purpose 
of the research natural area. 

(c) Scientists and educators shall use 
the area in a manner that is nonde¬ 
structive and consistent with the pur¬ 
pose of the research natural area. 


Group 8300—Recreation 
Management 

PART 8300—PROCEDURES 

Subpart 8300—General 

Sec. 

8300.0-1 Purpose. 

8300.0-2 Objective. 

8300.0-6 Policy. 

Authority: 16 U.S.C. 460(1 -6a), 16 U.S.C. 
670(g-n). 16 U.S.C. 1241, 16 U.S.C. 1271. 43 
U.S.C. 1701 et seq. 

Subpart 8300—General 

§8300.0-1 Purpose. 

(a) This group sets forth procedures 
and practices for the management and 
use of public lands for specific kinds of 
public recreation activities, resource 
conditions, outdoor recreation occu¬ 
pancy. and resource development. 

<b) Guidelines are provided regard¬ 
ing access to public lands and limita¬ 
tions on travel across public lands. 

§ 8300.0-2 Objective. 

The objectives are to provide access 
to the public lands for those who wish 
to use them, to minimize conflicts 
among users, and to prevent damage 
to natural resources by recreation ac¬ 
tivities. 

§ 8300.0-6 Policy: 

(a) As appropriate for management 
and public identification purposes, 
lands having significant natural values 
may be designated under provisions of 
part 2070 of this chapter and segre¬ 
gated under applicable authorities. 

(b) In cooperation with State and 
local government and private land¬ 
holders, the Bureau of Land Manage¬ 
ment shall endeavor to provide for 
public access to public lands with out¬ 
door recreation values. 


PART 8340—OFF-ROAD VEHICLES 

Subpart 8340—General 

§ 8340 Right-of-way. 

Drivers of motor vehicles shall yield 
the right-of-way to pedestrians, saddle 
horses, pack trains, and horse-drawn 
vehicles. 

(E.O. 11644.) 
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PART 8350—MANAGEMENT AREAS 

Subpart 8351—Oetignattd Notional Areas 

Sec. 

8351.0-1 Purpose. 

8351.0-2 Objective. 

8351.0-3 Authority. 

8351.0-6 Policy. 

8351.1 Trails [Reserved]. 

8351.2 Rivers [Reserved) 

Authority: 16 U.S.C. 1241. 16 U.S.C. 1271, 
43 U.S.C. 1701 et seq. 

Subpart 8351—Designated National 
Areas 

§8351.0-1 Purpose. 

To provide procedures for the man¬ 
agement of lands administered under 
provisions of the Wild and Scenic 
Rivers Act and the National Trails 
System Act. 

§8351.0-2 Objective. 

To assure that all public lands ad¬ 
ministered under provisions of the 
Wild and Scenic Rivers Act and the 
National Trails System Act are man¬ 
aged in a manner consistent with the 
purposes of these Acts. 

§8351.0-3 Authority. 

The Wild and Scenic Rivers Act of 
1968 (16 U.S.C. 1271 et seq.). 

The National Trails System Act of 
1968 (16 U.S.C. 1241 et seq.). 

§8351.0-6 Policy. 

(a) Hiking, horse riding, and motor 
trails shall be located, constructed, 
and maintained where they are found 
to be feasible and would improve rec¬ 
reation opportunity and quality. Es¬ 
tablished trails shall be marked or 
signed and made known to the public 
by other means. 

(b) Certain rivers and sections of 
rivers that are flowing free of the in¬ 
fluence of dams or other major man¬ 
made alterations and that possess out¬ 
standing scenic, recreational, geologi¬ 
cal, biological, cultural, or historical 
features shall be preserved as free 
flowing streams. The immediate river 
area shall be managed to protect the 
natural, cultural, or historical features 
that make the river or river segment 
outstanding. 

§§ 8351.1 and 8351.2 [Reserved) 

Subpart 8352—Established Areas 

§8352.0-1 Purpose. 

To establish procedures for the man¬ 
agement of recreation use to protect 
(a) lands that have unusual natural 
characteristics and (b) lands that are 
primitive in character. 

§ 8352.0-2 Objectives. 

(a) Outstanding natural areas. The 
objective is to manage for the maxi¬ 
mum amount of recreation use possi¬ 


ble on outstanding natural areas with¬ 
out damage to the natural features 
that make the areas outstanding. 

(b) Primitive areas. The objective is 
to manage for the maximum amount 
of recreation use possible on primitive 
areas with a minimum of interference 
with natural ecological processes and 
to preserve the primitive recreation 
values of solitude, inspiration, and 
mental and physical challenge. 

§ 8352.0-5 Definitions. 

As used in this part the term: 

(a) “Outstanding natural area” 
means an area of unusual natural 
characteristics where management of 
recreation activities is necessary to 
preserve those characteristics. 

(b) “Primitive area” means an area 
that is composed of natural, undeve¬ 
loped lands that are essentially unaf¬ 
fected by civilization and located 
where the natural environment can be 
preserved by management of recrea¬ 
tion activities and exclusion of addi¬ 
tional roads and commercial develop¬ 
ments. 

§ 8352.0-6 Policy. 

(a) Outstanding natural areas. Out¬ 
standing natural areas shall be large 
enough to provide for protection of 
the outstanding natural features 
through management of recreation ac¬ 
tivities in the area. 

(b) Scenic areas. Scenic areas estab¬ 
lished along highways, roads, trails, 
streams, or larger water bodies shall 
be managed to protect and enhance 
the scenic qualities that led to the es¬ 
tablishment of the area. 

(c) Primitive areas. Public use of 
primitive areas for recreation purposes 
shall be encouraged to the extent pos¬ 
sible consistent with the objective of 
maintaining the primitive environ¬ 
ment. 

§ 8352.1 Use of outstanding natural areas. 

(a) Facilities may be used, occupied, 
constructed, or maintained in an out¬ 
standing natural area only as permit¬ 
ted by law f , other Federal regulations, 
or authorized under this subpart 8352. 

(b) No person shall use, occupy, con¬ 
struct. or maintain authorized facili¬ 
ties in a manner that unnecessarily de¬ 
tracts from the quality of the out¬ 
standing natural features of the area. 

§8352.2 Use of recreation lands. [Re¬ 
served! 

§ 8352.3 Use of scenic areas. [ Reserved 1 

§ 8352.4 l T se of primitive areas. 

(a) With the exception of essential 
search and rescue, fire control, or 
other emergency or administrative op¬ 
erations. no person shall travel in 
primitive areas except by nonmechan- 
ized means. With the exception noted. 
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this provision prohibits the landing of 
aircraft in a primitive area. 

(b) No person shall construct facili¬ 
ties in or on a primitive area except in 
connection with authorized nonrecrea¬ 
tion uses of the lands and as necessary 
to the protection and administration 
of the area. 

(c) No person shall conduct nonre- 
creational authorized activities except 
under conditions specified by the au¬ 
thorized officer to preserve the primi¬ 
tive characteristics of the area. 

Subpart 8361—Services 

§8361.0-6 Policy, 

To the extent practicable within 
budget and personnel constraints, 
signs shall be posted, ownership maps 
published, and other available means 
used to Inform the public of recreation 
areas and opportunities. 

Subpart 8362 [Reserved) 

Subpart 8363—Rules of Conduct 

Sec. 

8363.0-1 Purpose. 

8363.0-2 Objective. 

8363.1 Developed sites and areas. 

8363.1- 1 Sanitation. 

8363.1- 2 Audio devices. 

8363.1- 3 Occupancy and use. 

8363.1- 4 Vehicles. 

8363.1- 5 Public health, safety, and com¬ 
fort. 

8363.1- 6 Public property and resources. 

8363.2 Undeveloped sites and areas. 

8363.2- 1 Permitted activities. 

8363.2- 2 Prohibited activities. 

8363.3 Supplemental rules. 

8363.4 State and local laws. 

8363.5 Criminal penalties. 

Authority: 43 U.S.C. ll81(a-e). 43 U.S.C. 
1201, 43 U.S.C. 1701 et seq. 

Subpart 8362 [Reserved] 

Subpart 8363—Rules of Conduct. 

§8363.0-1 Purpose. 

The purpose of this subpart is to set 
forth rules of conduct that provide for 
the comfort and well-being of the 
public in its use of outdoor recreation 
areas, sites, and facilities on public 
lands. 

§ 8363.0-2 Objective. 

The objective of this subpart is to 
insure that outdoor recreation areas, 
sites, and facilities on public lands are 
usable by the maximum number of 
people with a minimum amount of 
conflict among users and a minimum 
of damage to public lands and re¬ 
sources. 

§ 8363.1 Developed sites and areas. 

Rules for the public use and occu¬ 
pancy of developed recreation sites 
and areas where recreation facilities 
have been constructed will be posted 
in conspicuous locations. Failure to 


RULES AND REGULATIONS 

comply with posted rules may result in 
denial of the use of developed sites 
and facilities, and further action as de¬ 
termined appropriate by the author¬ 
ized officer. 

§8363.1-1 Sanitation. 

All persons shall: 

(a) Dispose of all garbage, paper, 
cans, bottles, and other waste materi¬ 
als by burning in authorized fires, re¬ 
moval from the public lands, or by dis¬ 
posal in designated places. 

(b) Drain or dump refuse or waste 

from any trailer or other vehicle only 
in places or receptacles provided for 
that purpose. # 

(c) Refrain from cleaning fish, game, 
or other food and from washing cloth¬ 
ing or articles of household use at out¬ 
door hydrants or at water faucets lo¬ 
cated in restrooms. 

(d) Avoid polluting or contaminating 
water supplies or water used for 
human consumption. 

(e) Deposit body wastes only in toilet 
receptacles provided for that purpose. 

(f) Use any refuse container or dis¬ 
posal facility only for the purposes for 
which they are supplied. 

(g) Refrain from dumping any 
household or commercial garbage or 
trash brought from private property. 

§ 8363.1-2 Audio devices. 

The following acts are prohibited in 
developed recreation sites: 

(a) Operating or using any audio de¬ 
vices, including radio, television, and 
musical instruments, and other noise- 
producing devices, such as electrical 
generator plants and equipment 
driven by motors or engines, in a 
manner to annoy other persons. 

(b) Operating or using public address 
systems, whether fixed, portable, or 
vehicle mounted unless approved by 
the authorized officer. 

(c) Installing aerial or other special 
radiotelephone or television equip¬ 
ment unless approved by the author¬ 
ized officer. 

§ 8363.1-3 Occupancy and use. 

The following rules apply to the oc¬ 
cupancy and use of developed camping 
and picnicking facilities on the public 
lands. As a condition to such occupan¬ 
cy and use, the user shall: 

(a) Pitch tents or park trailers or 
place other camping equipment only 
in places provided for such purposes. 

(b) Camp within a campground no 
longer than the period of time estab¬ 
lished by the authorized officer. 

(c) Attend camping equipment 
within prescribed time limits. Camping 
equipment w'hich is unattended for 
more than posted limits, without per¬ 
mission of the authorized officer, is 
subject to disposition under State and 
local laws. 
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(d) Before departure, remove equip¬ 
ment and clean any rubbish from the 
place occupied for recreation purposes. 

(e) Build fires only in stoves, grills, 

fireplaces, or fire rings provided for 
such purposes. >■ 

(f) Camp overnight only in places 
provided or posted for such purposes. 

(g) Maintain reasonable quiet in 
campgrounds between evening and 
morning hours as posted. 

(h) Enter or remain in campgrounds 
closed during established night periods 
only as an occupant, or to visit persons 
occupying the campgrounds for camp¬ 
ing purposes. 

(i) Not enter or use a site or a por¬ 
tion of a site closed to public use. 

§8363.1-1 Vehicles. 

The following rules apply to oper¬ 
ation of motor vehicles in developed 
recreation sites in the interest of 
public safety and comfort. Motor vehi¬ 
cles and trailers shall not be: 

(a) Driven or operated in excess of 
posted speeds. 

(b) Driven or parked except on roads 
and places provided for this purpose. 

(c) Driven or operated in willful dis¬ 
regard of the rights or safety of 
others, or without due caution and at 
a speed, or in a manner, so as to en¬ 
danger, or be likely to endanger, any 
person or property. 

(d) Driven or operated on trails 
within developed recreation sites, 
except for purposes of maintaining 
such sites and facilities. 

(e) Driven or operated in developed 
recreation sites, for any purpose other 
than access to or from the site. 

(f) Driven or operated in developed 
recreation sites closed to such en¬ 
trance by the authorized officer. 

(g) Driven or operated at any time 
without a muffler in working order, or 
in such a manner as to create exces¬ 
sive or unusual noise, or annoying 
smoke or dust, or using a muffler 
cutoff, bypass, or similar device. 

(h) Unnecessarily accelerated w'hen 
not moving, or when approaching or 
leaving a stopping place. 

§8363.1-5 Public health, safety, and com¬ 
fort. 

The following rules are adopted to 
further the public health, safety and 
comfort in the use and occupancy of 
developed recreation sites and facili¬ 
ties. The user shall not: 

(a) Discharge firearms, or firecrack¬ 
ers, rockets, or other fireworks in de¬ 
veloped recreation sites. 

(b) Be accompanied by a dog, cat. or 
other animal unless it is crated, caged, 
leashed, or otherwise under physical, 
restrictive control at all times. 

(c) Bring animals, other than seeing 
eye dogs, to swimming areas. 

(d) Bring saddle, pack, or draft ani¬ 
mals into any developed recreation 
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site except where specifically permit¬ 
ted or authorized. 

§ 8363.1-6 Public property and resources. 

The following rules are adopted to 
protect^ public property and to con¬ 
serve the resources in developed recre¬ 
ation sites for public use and enjoy¬ 
ment. The user shall not: 

(a) Intentionally or wantonly de¬ 
stroy. deface, or remove any natural 
feature or plant. 

(b) Intentionally or wantonly de¬ 
stroy, injure, deface, remove, or dis¬ 
turb in any manner any public build¬ 
ing, sign, equipment, marker, or other 
structure or property. 

§ 8363.2 Undeveloped sites and areas. 

§ 8363.2-1 Permitted activities. 

(a) Collecting—hobby specimens, 
Flow r ers, berries, nuts, seeds, cones, 
leaves, and similar renewable re¬ 
sources and nonrenewable resources 
such as rocks, mineral specimens, 
common invertebrate fossils, and gem 
stones may be collected in reasonable 
quantities for personal use. consump¬ 
tion, or hobby collecting. Limitations 
on this privilege are contained in 
§ 8363.2-2 of this subpart. 

<b) Collecting—for sale or barter. 
Gathering or collecting of renewable 
or nonrenewable resources for the pur¬ 
pose of sale or barter may be done 
only where specifically authorized by 
law. 

(c) Petrified wood. For regulations 
pertaining to collection of petrified 
woQd see Subpart 3612 of this chapter. 

<d) Vegetative and mineral materi¬ 
als. For regulations pertaining to re¬ 
moval of vegetative and mineral mate¬ 
rials, see Subparts 3610, 3611, and 5400 
of these regulations. 

§ 8363.2-2 Prohibited activities. 

In the use of lands for public out¬ 
door recreation purposes, no one shall: 

(a) Intentionally or wantonly de¬ 
stroy, deface, injure, sign, remove, or 
disturb any public building, sign, 
equipment, marker, or other public 
property. 

(b) Harvest or remove any \egetative 
or mineral resources or object of antiq¬ 
uity, historic, or scientific interest 
unless such removal is in accordance 
with part 3 of this title, regulations of 
this section, or is otherwise authorized 
by law. 

(c) Appropriate, mutilate, deface, or 
destroy any natural feature, object of 
natural beauty, antiquity, or other 
public or private property. 

(d) Dig, remove, or destroy any tree 
or shrub. 

(e) Gather or collect renewable or 
nonrenewable resources for the pur¬ 
pose of sale or barter unless specifical¬ 
ly permitted or authorized by law. 
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(f) Drive or operate motorized vehi¬ 
cles or otherwise conduct himself in a 
manner that may result in unneces¬ 
sary frightening or chasing of people, 
domestic livestock and wildlife. 

.(g) Use motorized mechanical de¬ 
vices or explosives for digging, scrap¬ 
ping, or trenching for purposes of col¬ 
lecting. 

§ 8363.3 Supplemental rules. 

Additional rules to protect the 
public health and safety and protect 
resources may be established by the 
authorized officer, as necessary. They 
shall be posted in appropriate loca¬ 
tions to notify the public of require¬ 
ments for the occupancy and use of 
lands, outdoor recreation facilities, 
and roads and trails. The posted rules 
may provide for, but need not be limit¬ 
ed to, protection of public health and 
safety, protection of lands from fires, 
prevention of soil erosion, and utiliza¬ 
tion and protection of outdoor recrea¬ 
tion and other resource values of the 
public lands. 

§ 8363.4 State and local laws. 

Except as otherwise provided by law. 
State and local laws and ordinances 
shall apply. This refers, but is not lim¬ 
ited, to law r s and ordinances governing: 

(a) Operation and use of motor vehi¬ 
cles, aircraft, and boats. 

(b) Hunting and fishing. 

(c) Use of firearms. 

(d) Injury to persons or destruction 
of property. 

(e) Air and water pollution. 

(f) Littering. 

' (g) Sanitation. 

(h) Use of fire. 

§ 8363.5 Criminal penalties. 

Any person w r ho knowingly and will¬ 
fully violates any rule of conduct de¬ 
scribed in § 8363.1-6 or § 8363.2-2 shall 
be fined not more than $1,000 or im¬ 
prisoned not more than 12 months, or 
both. . 

Subpart 8364—Closure* 

Sec. 

8364.1 Closure of lands. 

8364.1-1 Closure of access. 

8364.2 Criminal penalUes. 

Subpart 8364—Closures 

§ 8364.1 Closure of lands. 

In the management of lands to pro¬ 
tect the public and assure proper re¬ 
source utilization, conservation, and 
protection, public use and travel may 
be temporarily restricted. For in¬ 
stance, areas may be closed during pe¬ 
riods of high fire danger or unsafe 
conditions, or where use will interfere 
with or delay mineral development, 
timber, and livestock operations, or 
other authorized use of the lands. 


Areas may also be closed temporarily 
to: 

(a) Protect the public health and 
safety. 

(b) Prevent excessive erosion. 

(c) Prevent unnecessary destruction 
of plant life and wildlife habitat. 

(d) Protect the natural environment. 

(e) Preserve areas having cultural or 
historical value. 

(f) Protect scientific studies or pre¬ 
serve scientific values. 

§ 8364.1-1 Closure of access. 

Roads, trails, and lands providing 
access to other public lands may be 
closed entirely or open only for spe¬ 
cifically authorized travel in the inter¬ 
est of public health and safety or pres¬ 
ervation and protection of public lands 
and resources. 

§ 8364.2 Criminal penalties. 

Any person who knowingly and will¬ 
fully violates any closure order issued 
under § 8364.1 shall be fined not more 
than $1,000 or imprisoned not more 
than 12 months, or both. 


PART 8370—USE AUTHORIZATIONS 

Subpart 8371—Recreation use permits, 
developed sites. [Reserved] 

Subpart 8372—Special recreation permits, 
other than on developed recreation sites. 

See. 

8372.0-1 Purpose. 

8372.0-2 Objective. 

8372.0-3 Authority. 

8372.0-5 Definitions. 

8372.0-7 Enforcement. 

8372.1 Permits required. 

8372.1 1 Public lands, general. 

8372.1-2 Special areas. 

8372.2 Applications. 

8372.3 Issuance of permits. 

8372.4 Foes. 

8372.5 Terms. 

A'rniORrrv: 16 U.S.C. 460(l-6a), 16 U.S.C. 
670(g-n 16 U.S.C. 1271-1287. 6 U.S.C. 1241- 

124P. 43 U.S.C. 1181(a), 43 U.S.C, 1201. 43 

U.S.C. 1701 eL seq. 

Subpcrf 8371—Recreation use 
permits, developed sites [Reserved] 

Subpcrt 8372—Rules for Visitor Uses, 
other thon on Developed Recrea¬ 
tion Sites 

§ 8372.0-1 Purpose. 

This subpart sets forth the proce¬ 
dures for authorizing certain recre¬ 
ational uses of lands and waters ad¬ 
ministered by the Bureau. 

§8372.0-2 Objective. 

To establish a permit and fee system 
for certain recreation uses of lands 
and waters administered by Bureau. 
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§8372.0-3 Authority. 

The rules in this subpart are issued 
pursuant to: 43 U.S.C. 1201; 43 U.S.C. 
1701 et seq.; 43 U.S.C. 1181a; 16 U.S.C. 
460( l-6a); 16 U.S.C. 670g-n; 16 U.S.C. 
1271-1287; 16 U.S.C. 1241-1249. 

§8372.0-5 Definitions. 

For the purposes of this subpart: 

(a) “Commercial use" is recreational 
use of the public lands for business or 
financial gain. When any permittee, 
employee or agent of a permittee, op¬ 
erator, or participant makes or at¬ 
tempts to make a profit, salary, in¬ 
crease his business or financial stand¬ 
ing, or supports, in any part, other 
programs or activities from amounts 
received from or for services rendered 
to customers or participants in the 
permitted activity, as a result of 
having the special recreation permit, 
the use will be considered commercial. 
Subsistence activities of Alaskan na¬ 
tives (as defined in the Alaska Native 
Claims Settlement Act) in Alaska are 
not considered recreational use. The 
collection by a permittee or his agent 
of any fee, charge, or other compensa¬ 
tion which is not strictly a sharing of, 
or is in excess of, actual expenses in¬ 
curred for the purposes of the activity 
or use shall make the activity or use 
commercial. Use by educational and 
therapeutic institutions is considered 
commercial when the above criteria 
are met. Profit making organizations 
are automatically classified as com¬ 
mercial, even if that part of their ac¬ 
tivity covered by the permit is not 
profit making. Nonprofit status of any 
group or organization under the Inter¬ 
nal Revenue or Postal Laws or regula¬ 
tions does not in itself determine 
whether an event or activity arranged 
by such a group or organization is non¬ 
commercial. Any person, group, or or¬ 
ganization seeking to qualify as non¬ 
commercial shall have the burden of 
establishing to the satisfaction of the 
authorized officer that no financial or 
business gain will be derived from the 
proposed use. 

(b) “Actual costs or expenses" are 
costs or expenses necessarily incurred 
for the permitted activity or use. 
These terms include, but are not limit¬ 
ed to, the actual costs of such items as 
expendable equipment and supplies. 
Actual costs or expenses will not in¬ 
clude any salaries, profit, increase of 
capital worth, allowances, or subsidies 
of any other activities of the permittee 
or sponsor, the purchase or amortiza¬ 
tion of nonexpendable supplies or 
equipment, any allowance for under- 
subscribed events, or any monetary 
compensation for sponsors or partici¬ 
pants. 

(c) “Competitive use" is any formal¬ 
ly organized or structured use, event, 
or activity on public land in which 
there are the elements of competition 
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between two or more contestants, reg¬ 
istration of participants, and/or a pre¬ 
determined course or area is designat¬ 
ed. The term also applies to one or 
more individuals contesting an estab¬ 
lished record such as speed or endur¬ 
ance. 

(d) An “event" is a single, struc¬ 
tured, organized, consolidated, or 
scheduled meeting or occurrence for 
the purpose of recreational use of the 
public lands. An event may be com¬ 
posed of several related activities. 

(e) “Educational use" is use by an in¬ 
stitution which has been recognized as 
educational by Federal, State, or local 
government bodies, or regional accred¬ 
iting bodies. Such use must have 
learning as the major objective, and 
there must be a teacher-pupil relation¬ 
ship present. National, regional. State, 
or local accreditation will normally 
qualify a school as noncommercial, but 
such accreditation in and of itself does 
not assure noncommercial status. 

(f) An “operator" is a group, associ¬ 
ation, individual, corporation, or orga¬ 
nization which provides recreational 
services. 

(g) A “special area" is an area estab¬ 
lished as a component of the National 
Trails System, the National Wild and 
Scenic Rivers System, the National 
Wilderness System, an area covered by 
joint agreement between the Bureau 
of Land Management and a State gov¬ 
ernment as provided for in title II of 
the Sikes Act, or any other area where 
the authorized officer determines that 
the resources require special manage¬ 
ment and control measures for their 
protection. 

(h) A “User day" is any calendar 
day, or portion thereof, for each indi¬ 
vidual accompanied or serviced by an 
operator or permittee on the public 
lands. Passenger day is synonymous 
with user day. 

(i) An “off-road vehicle" is any mo¬ 
torized vehicle capable of, or designed 
for, travel on or immediately over 
land, water, or other natural terrain 
excluding: (1) Any nonamphibious reg¬ 
istered motorboat; (2) any military, 
fire, emergency, or law enforcement 
vehicle while being used Jor emergen¬ 
cy purposes; (3) any vehicle whose use 
is specifically authorized by the au¬ 
thorized officer or otherwise officially 
approved; (4) official use; or (5) any 
combat or combat support vehicle 
when used in times of national defense 
emergencies. 

§ 8372.0-7 Enforcement. 

Failure to pay any fee or failure to 
obtain a permit required by this sub¬ 
part or operating with a suspended 
permit shall be punishable pursuant 
to the Federal Land Policy and Man¬ 
agement Act of 1976, the Land and 
Water Conservation Fund Act, as 
amended, the Wild and Scenic Rivers 
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Act, the National Trails Act, the Sikes 
Act, and other laws when applicable. 

§8372.1 Permits required. 

§ 8372.1-1 Public lands, general. 

Special recreation permits are re¬ 
quired for (a) commercial use. (b) com¬ 
petitive use, (c) off-road vehicle events 
involving 50 or more vehicles, and (d) 
special area use where the authorized 
officer determines the criteria of the 
Land and Water Conservation Fund 
Act. as amended, the Sikes Act, the 
Wild and Scenic Rivers Act, Federal 
Land Policy and Management Act, the 
Taylor Grazing Act, or National Trails 
Act require their issuance. 

§8372.1-2 Special areas. 

With the exception of use in special 
areas, special recreation permits are 
not required for recreational use by in¬ 
dividuals, or individual immediate 
families. Notice will be given in the 
Federal Register and regional news 
media when special recreation permits 
are required for recreational use other 
than commercial, competitive, and off¬ 
road vehicle use in a special area. 
Access points in special areas will also 
be posted notifying the public of re¬ 
quired permits for recreational use, 
other than commercial, competitive, 
and off-road vehicle use. 

§ 8372.2 Applications. 

(a) Forms and maps. Applications 
for special recreation permits shall be 
made to the authorized officer on 
forms approved by the Director. 
Bureau of Land Management. Applica¬ 
tions shall include a map of sufficient 
scale and detail to allow identification 
of the proposed use area on the 
ground. The authorized officer may 
w r aive the requirement for maps where 
appropriate. 

(b) Supplemental information . The 
authorized officer may require the ap¬ 
plicant to submit supplemental infor¬ 
mation in sufficient detail to evaluate 
the impact of the proposed event upon 
the lands and environment, including 
measures the applicant would take to 
mitigate impacts on the lands and en¬ 
vironment. 

(c) Filing. (1) The application shall 
be filed in the office of the Bureau 
having jurisdiction over the lands to 
be used. The application shall be filed 
a minimum of 120 days in advance of 
intended use unless a shorter time is 
authorized by the authorized officer. 
Applications may be filed by mail or in 
person. (2) Within 30 days of the filing 
date or within 15 days of the desired 
use date, whichever is earliest, the au¬ 
thorized officer shall inform the appli¬ 
cant if the decision on issuing the 
permit will be delayed. (3) The author¬ 
ized officer may establish a maximum 


FEDERAL REGISTER, VOL. 43, NO. 177—TUESDAY, SEPTEMBER 12, 1978 






40740 

time by which applications will be ac¬ 
cepted prior to date of proposed use. 

§ 8372.3 Issuance of permits. 

’ The approval of an application and 
subsequent issuance of a special recre¬ 
ation permit is discretionary with the 
authorized officer. 

§8372.4 Fees. 

(a) Filing fees. Applicants for special 
recreation permits for commercial or 
competitive uses shall include with 
their application a $10 nonrefundable 
filing fee. 

(b) Use fees. (1) Commercial use—a 
minimum of $25 is required for use if 
not in excess of 100 user days. Pay¬ 
ment for use in excess of 100 user days 
shall be in the amount of $25 each ad¬ 
ditional 100 user days or fraction 
thereof. (2) Competitive use—the fee 
is 5 percent of the gross receipts, $1 
per participant per day or $10 which¬ 
ever is greater. When use is both com¬ 
mercial and competitive, the competi¬ 
tive fee shall be charged. (3) Special 
area use—fees may be required for spe¬ 
cial area uses by other than commer¬ 
cial, competitive, and off-road vehicle 
users where the'authorized officer de¬ 
termines that such charges are con¬ 
sistent with the Land and Water Con¬ 
servation Fund Act. A minimum fee of 
$1 shall be charged for each permit for 
such use. (4) Off-road vehicle use—a 
minimum fee of $1 will be charged for 
the permit for each event. (5) The au¬ 
thorized officer may charge larger fees 
than these minimums consistent with 
charges made for similar uses by other 
organizations and governmental agen¬ 
cies in the region of use. (6) Any 
change in established fees will be 
made in accordance with section 304 of 
the Federal Land Policy and Manage¬ 
ment Act Of 1976 (43 U.S.C. 1734). 

(c) Payment of use fees. (1) Payment 
of fees will be required at the time a 
permit is issued. (2) Where the 
amount of intended use cannot be pre¬ 
cisely determined, the fee will be 
based on an estimation and payment 
will be required of that amount. The 
fee will be adjusted, based on actual 
use, after use is made. Refunds will be 
made or additional payment will be re¬ 
quired to the extent the payment re¬ 
quirement for actual use varies from 
the initial amount paid by $10. (3) If 
an applicant is unable to pay the fee 
in advance, the authorized officer may 
allow the posting of a payment bond 
or other guarantee in an amount equal 
to the actual or estimated fee. The au¬ 
thorized officer will establish a pay¬ 
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ment date which is no later than 15 
days following the use period. 

(d) Exceptions , exclusions , and ex¬ 
emptions. (1) Nothing contained 
herein shall authorize Federal hunt¬ 
ing, trapping, or fishing licenses, per¬ 
mits, or fees. (2) Fees under provisions 
of this part shall not be charged and 
permits shall not be required for com¬ 
mercial or other activities not related 
to recreation. Permits may be required 
but fees shall not be charged for uses 
including, but not limited to. orga¬ 
nized tours or outings conducted for 
educational or scientific purposes re¬ 
lated to the resources of the area vis¬ 
ited by bona fide institutions estab¬ 
lished for these purposes. (3) Appli¬ 
cants for waiver of fees on this basis 
shall be required to provide documen¬ 
tation of their official recognition as 
educational or scientific institutions 
by Federal. State, or local government 
bodies and shall also be required to 
provide a statement as to the purposes 
of the visit proposed. (4) The use of 
areas for which a fee waiver is request¬ 
ed must relate directly to scientific or 
educational purposes. (5) No fee shall 
be charged for those special recreation 
permits required for: <i) Any hospital 
patient actively involved in medical 
treatment or therapy in the area vis¬ 
ited; (ii) educational and therapeutic 
institutions that are not commercial; 
and (iii) individuals, and individual im¬ 
mediate families except in certain spe¬ 
cial areas. The authorized officer may 
determine that permits and fees are 
unnecessary where an event begins 
and ends on nonpublic lands, traverses 
less than 1 mile of public lands, and 
poses no threat of significant damage 
to public resource values. 

§ 8372.5 Terms. 

(a) General (1) The authorized offi¬ 
cer may suspend a special recreation 
permit if necessary to protect public 
health, public safety, or the environ¬ 
ment. The terms of the permit shall 
continue to run during any such sus¬ 
pension. (2) Permits may be issued for 
a day. season of use. or such other 
time period considered appropriate by 
the authorized officer for the use in¬ 
volved. (3) A special recreation permit 
will not be issued for an area larger 
than the authorized officer determines 
is necessary for the contemplated use. 
The land may be surveyed or unsur- 
.veyed. (4) The operator or permittee 
shall allow the authorized officer, or 
other duly authorized representative 
of the Bureau, to have access to and 
the right to examine any directly per¬ 


tinent books, documents, papers, and 
records of the operator or permittee 
involving transactions related to the 
permit. The operator or permittee also 
will allow the authorized officer, or 
other duly authorized representative 
of the Bureau, to have access to and 
the right to examine any directly per¬ 
tinent books, documents, papers, and 
records of any employee or agent of 
the permittee or operator. These 
allowances and rights terminate 3 
years after the expiration of the 
permit. 

(b) Stipulations. A special recreation 
permit will contain such stipulations 
as the authorized officer considers 
necessary to protect the lands and re¬ 
sources involved and the public inter¬ 
est in general. 

(c) Bonds. In addition to a payment 
bond, the authorized officer may re¬ 
quire the posting of a cash or surety 
bond or other guarantee in such form 
and in such amount as the authorized 
officer determines to be sufficient to 
defray the costs of restoration and re¬ 
habilitation of the lands affected by 
the permitted use. Bonds and guaran¬ 
tees will be returned to the permittee 
upon satisfactory compliance with all 
permit stipulations, including restora¬ 
tion and rehabilitation requirements. 

(d) Insurance. The authorized offi¬ 
cer shall require all commercial and 
competitive applicants, and may re¬ 
quire other applicants, to obtain and 
submit a property damage, personal 
injury, and public liability insurance 
policy which he judges sufficient to 
protect the public and the United 
States. The policy shall name the U.S. 
Government as a co-insured and stipu¬ 
late that the authorized officer of the 
Bureau of Land Mangement shall be 
notified 30 days in advance of the ter¬ 
mination or modification of the policy. 

(e) Liability. The permittee shall in¬ 
demnify the United States against any 
responsibility or liability for damage, 
injury, or loss to persons and property 
which may occur during the permitted 
use period or as a result of such use. 

(f) Violation of law. The conviction 
of a violation of any Federal or State 
law or regulation concerning the con¬ 
servation or protection of natural re¬ 
sources. the environment, endangered 
species, or antiquities that is related to 
said special recreation permit may 
result in the cancellation of the 
permit. 

Dated: September 7, 1978. 

Guy R. Martin, 
Assistant Secretary 
of the Interior. 

CFR Doc. 78-25584 Filed 9-11-78; 8:45 am] 
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PROPOSED RULES 


[6560-01] 

ENVIRONMENTAL PROTECTION 
AGENCY 

(40CFK Port* 35, 130, 131) 

[FRL 944-4] 

GRANTS AND OTHER FEDERAL ASSISTANCE 
Water Ovality Program* 

AGENCY: Environmential Protection 
Agency. 

ACTION: Proposed rule. 

SUMMARY: The Environmental Pro¬ 
tection Agency (EPA) is proposing to 
amend its regulations relating to water 
quality planning, management, and 
implementation funded under sections 
106 and 208 of the Clean Water Act of 
1977, as amended. Among other 
things, the regulations reflect modifi¬ 
cations in the management of the pro¬ 
gram in the areas of the delineation of 
the partnership between States, 
areawide agencies, and EPA and the 
integration and consolidation of water 
quality programs and identification of 
tasks and funding arrangements 
through StateVEPA agreements. The 
regulations respond to the President’s 
initiative on consolidation of Federal 
requirements for State and local plan¬ 
ning and the President’s urban policy. 

DATES: Comments must be received 
on or before November 13, 1978. Public 
hearing: October 24, 1978 from 1:30 
p.m. to 5:30 p.m.; 7:30 p.m. to 10:30 
p.m. 

ADDRESSES: Public hearing: Interde¬ 
partmental Auditorium, Constitution 
Avenue NW. (between 12th and 14th 
Streets), Washington, D.C. Send re¬ 
quests to speak to: Patti Morris. Envi¬ 
ronmental Protection Agency (WH- 
554), 401 M Street SW.. Washington, 
D.C. 20460. (For additional informa¬ 
tion regarding requests to speak and 
the agenda for the hearing see public 
hearing below). Send written com¬ 
ments to: Lin Eichmiller, Environmen¬ 
tal Protection Agency (WH-554), 401 
M Street SW.. Washington. D.C. 
20460. Comments submitted may be 
inspected at the Public Information 
Reference Unit, EPA Headquarters, 
Room 2922, Waterside Mall. 401 M 
Street SW.. Washington. D.C. 20460. 

FOR FURTHER INFORMATION 
CONTACT: 

Lin Eichmiller, Environmental Pro¬ 
tection Agency (WH-554), 401 M 

Street SW., Washington. D.C. 20460. 

202-755-6965. 

Public Hearing 

A hearing to receive comments on 
the proposed regulations will be held 
at the Interdepartmental Auditorium, 
Constitution Avenue NW. (between 


12th and 14(h Streets), Washington, 
D.C., from 1:30 p.m. to 5:30 p.m. and 
7:30 p.m. to 10:30 p.m., on October 24. 
1978. 

Individuals wishing to comment at 
the hearing are requested to submit 
their names, addresses, and telephone 
numbers to Patti Morris, Environmen¬ 
tal Protection Agency (WH-554). 401 
M Street SW.. Washington. D.C. 
20460. Requests should indicate the 
length of time each individual wishes 
to comment and any preference to 
time. Statements will be limited to a 
maximum of 10 minutes. Individuals 
who request to comment will be noti¬ 
fied in advance of the time scheduled 
for their statement. Time will be re¬ 
served for unscheduled comments. 
Each individual who plans to comment 
is requested to submit one legible copy 
of his or her statement at the hearing. 
The hearing record will be closed at 
the end of the hearing; however, as in¬ 
dicated above, written comments on 
the proposed regulations will be ac¬ 
cepted by EPA if they are received no 
later than (60 days from date of publi¬ 
cation]. The agenda for the hearing is 
as follows: Afternoon session: Intro¬ 
ductory presentation—1:30 to 1:50; 
Question and answer session—1:50 to 
2:10: Scheduled presentations—2:10 to 
4:45; Unscheduled testimony—4:45 to 
5:30; Recess—5.30. Evening session: If 
there is adequate public interest, an 
evening session will be scheduled. The 
afternoon’s agenda would be followed. 

SUPPLEMENTARY INFORMATION 

This proposed regulation governs 
the water quality management 
(WQM) program authorized by sec¬ 
tions 106, 208, and 303(e) of the Clean 
Water Act of 1977. Until this consoli¬ 
dation, program requirements were set 
forth in four places in Title 40: Part 
130; Part 131; §35.200 through 

§35.236; and §35.551 through §35.570. 
This revision responds to the Presi¬ 
dent’s initiative on consolidation of 
Federal requirements for State and 
local planning and the President’s 
urban policy, and does not represent a 
change in basic program goals or ob¬ 
jectives. 

There are, however, significant 
changes in the way EPA will manage 
this program in the future, and the 
new regulation reflects those changes. 
EPA has assessed the need to modify 
the management of the program 
through a study required by the 
Office of Management and Budget en¬ 
titled “Program Strategy for Water 
Quality Management, FY 1979-1983”. 
This strategy identified the following 
areas which the regulation addresses: 

(1) The need for a more defined role 
for the States with more specific delin¬ 
eation of the partnership between the 
States, areawide agencies, and EPA; 


(2) The need for specific outputs to 
be identified in the grant agreement 
based on national/State/areawide pri¬ 
orities and for these outputs to be tied 
to funding; 

(3) The need, in order to promote 
implementation, to establish a policy 
that beginning fiscal year 1980. no 
planning funds be awarded to an 
agency unless at least a significant 
portion of its plan is being implement¬ 
ed; 

(4) The need to ensure greater inte¬ 
gration and consolidation of water 
quality management environmental 
programs through State/EPA agree¬ 
ments. thereby developing the most 
cost-effective and environmentally 
spund decisions; and 

(5) The need to focus attention on 
the difficult decisions that are re¬ 
quired. through a greater use by EPA 
of incentives, sanctions, and technical 
assistance. 

The proposed regulation also makes 
other adjustments in the structure of 
the water quality management pro¬ 
gram. These modifications emphasize 
continuing planning and implementa¬ 
tion. implement applicable provisions 
of the 1977 Clean Water Act and other 
new executive orders and directives, 
and resolve problems with portions of 
the existing regulations based on the 
experience of the last several years. 

The proposed regulation significant¬ 
ly reduces the number of specific re¬ 
quirements placed on State and local 
governments by the WQM program. 
Approximately 150 individual require¬ 
ments have been eliminated from the 
existing regulations; numerous others 
have been simplified or consolidated. 
This reduction is consistent with 
EPA's commitment to the President as 
part of the effort to substantially 
lessen the burden of requirements on 
State and substate agencies. 

THE STATE/EPA AGREEMENT 

The State/EPA agreement required 
by existing regulations (§130.11 of this 
chapter) was designed to establish the 
level of detail and timing of State 
water quality management plan prepa¬ 
ration and assure the orderly integra¬ 
tion of planning efforts and control ac¬ 
tivities. The original emphasis was on 
initial plan preparation; the proposed 
regulation now stresses the integrative 
and coordinative aspects of the Agree¬ 
ment. and implementation. 

Beginning with the publication of 
this regulation, the State/EPA agree¬ 
ment becomes the primary means to 
integrate the planning, management, 
implementation, and evaluation of 
programs under the Clean Water Act, 
the Resource Conservation and Recov¬ 
ery Act. and the Safe Drinking Water 
Act. EPA is considering consolidation 
of State work program submissions for 
various other environmental programs 
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into the State/EPA agreement. While 
this subpart governs only that portion 
of the State/EPA agreement relating 
to the 106, 208. and 303(e) programs, 
other programs may be included in a 
State/EPA agreement but will be gov¬ 
erned by the applicable provisions of 
regulations found elsewhere in this 
chapter. The responsibilities of affect¬ 
ed programs regarding the agreement 
will be discussed in their regulations 
and EPA guidance on State/EPA 
agreements. 

Every State/EPA agreement should 
perform four basic functions: serve as 
a decision document which reflects im¬ 
portant decisions on environmental 
and programmatic problems at the 
State and local level and the process 
by which these problems will be 
solved: establish State and EPA pro¬ 
gram priorities, timing of efforts. 
State and substate responsibilities, 
and the allocation of funds; be a man¬ 
agement tool which focuses top State 
and EPA decision-maker attention on 
evaluation and accomplishment of 
major pollution control objectives: and 
be a communication and information 
document useful to EPA. the States, 
areawide agencies, local governments, 
and interested or affected publics. 
These general objectives apply regard¬ 
less of the specific programs and out¬ 
puts covered by the Agreement. 

One of the keys to a successful 
agreement is work program develop¬ 
ment. To provide tangible environmen¬ 
tal improvements, work programs 
must focus on problem solutions 
rather than individual program activi¬ 
ties. The State/EPA agreement will 
encourage the use of information or 
results produced in one program by 
other programs. At a minimum, the 
agreement will contain the work pro¬ 
grams of the various EPA programs 
that are included (although, to avoid a 
voluminous package, portions may be 
incorporated by reference). In develop¬ 
ing the agreement, program linkages 
will be defined and duplication be¬ 
tween programs will be minimized, ob¬ 
taining the greatest benefit from avail¬ 
able resources. At the maximum, the 
agreement will produce a completely 
integrated and coordinated work pro¬ 
gram for each State. 

Most EPA programs which may be 
included in the State/EPA agreement 
have distinct elements which require 
fiscal accountability. Therefore, all 
grant agreements will link outputs 
with statutory funding sources. How¬ 
ever. EPA will not allow this require¬ 
ment to hamper the development of 
maximum feasible consolidation, so 
that States and EPA can minimize 
submissions and other paperwork. 
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CONTINUING PLANNING AND 
IMPLEMENTATION 

For water quality management 
under section 208 of the Act. the pro¬ 
posed regulation emphasizes planning 
and implementation activities that 
follow development of the initial 
plans. This change in emphasis occurs 
because the initial planning phase 
(generally 3 years) is approaching 
completion. 

To avoid confusion, the old regula¬ 
tions will continue to govern the ini¬ 
tial planning phase of existing gran¬ 
tees. except in instances specified in 
these regulations. WQM planning con¬ 
ducted after the initial phase, includ¬ 
ing plan update and revision, will be 
governed by these regulations. This 
phase of planning is commonly re¬ 
ferred to as “continuing planning”, 
and is distinguished from the “con¬ 
tinuing planning process" required of 
States by section 303(e) of the Act, 
which is also covered by these regula¬ 
tions. 

EPA intends to manage the grant 
funds in all programs covered under 
this subpart in a manner designed to 
assure that the grantees are account¬ 
able for meeting grant commitments. 
Eligibility for continuing 208 or 106 
funding will depend upon EPA's as¬ 
sessment of the past performance of 
the applicant agency, be it State or 
areawide. Success will be determined, 
in part, based on the adequacy of 
output achievement, the funds saved 
by developing more cost-effective solu¬ 
tions. and. in the case of 208. the 
degree to which an agency can become 
self-sufficient. 

The proposed regulation places new 
emphasis on use of sanctions during 
the continuing planning period (in¬ 
cluding the possibility of withholding 
construction grant funds after WQM 
plan approval; see § 35.153l-4(b)). 

EPA will use these sanctions to 
ensure that WQM plans capable of 
meeting the goals of the Act are devel¬ 
oped. approved, and implemented. 
Continuing planning grant funds may 
be withheld or terminated if a grantee 
fails to abide by a grant agreement or 
meet other planning responsibilities 
under this subpart. Funding from the 
various statutory sources covered by 
these regulations may be withheld for 
any of a number of failures specified 
in the regulations. For example, a 
WQM agency must implement a sig¬ 
nificant portion of a WQM plan to be 
eligible for continuing 208 grants be¬ 
ginning in fiscal year 1980. 

EPA’s funding strategy for the 208 
program, if approved by the Office of 
Management and Budget, does not 
contemplate Federal 208 grants after 
fiscal year 1983. Therefore, all State 
and areawide agencies conducting 
planning with 208 funds should take 
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steps to become self-supporting by 
that time. 

With the approval of the initial 
plans, the WQM planning program is 
entering the implementation phase. 
EPA intends the planning supported 
under the Act to be implemented. The 
regulation emphasizes this phase be¬ 
cause it is critical to the achievement 
of water quality goals. WQM plans 
must provide assurances that manage¬ 
ment agencies will implement the 
plans. Work programs will provide for 
evaluating the implementation of ap¬ 
proved plans. 

INCORPORATION OF NEW REQUIREMENTS 

Section 208(j) of the Act establishes 
a cost-sharing program for financing 
the installation of best management 
practices to control agricultural non¬ 
point source pollution. While these 
proposed regulations outline the role 
of WQM plans and management agen¬ 
cies in implementing section 208(j), 
regulations prepared by the Secretary 
of Agriculture shall set forth the de¬ 
tails of the program. 

Section 208(b)(2)(A) of the Act re¬ 
quires identification during plan devel¬ 
opment of open space and recreational 
opportunities expected to result from 
implementation of WQM plans. The 
proposed regulations incorporate this 
requirement. 

Section 208(bX4) of the Act, added 
by the amendments, authorizes the de¬ 
velopment by States of programs for 
controlling the discharge of dredged 
and fill material. EPA presently antici¬ 
pates that a regulation governing the 
208(b)(4) program will be incorporated 
as §35.1580 of this subpart. However, 
the 208(b)(4) provisions are still in the 
drafting stage, and will be published 
separately as a proposed regulation in 
the near future. 

The definition of best management 
practices (BMPs) set forth at 40 CFR 
130.2 has been broadened in an at¬ 
tempt to make it compatible with sev¬ 
eral provisions added by the Clean 
Water Act of 1977 which use the term 
(see sections 208(b)(4)(B). 304(e), and 
404(f)(1)(E)). The process for develop¬ 
ing BMPs for WQM nonpoint source 
programs is not affected by the new 
definition. 

New requirements to deal with wet¬ 
lands and floodplains imposed under 
Executive Orders 11988 and 11990 and 
the Agency's policy on agricultural 
lands have been included. Although 
section 511(c)(1) of the Act exempts 
the WQM programs under sections 
106. 208. and 303 from the require¬ 
ment for preparation of environmen¬ 
tal impact statements, it is EPA policy 
that the spirit and intent of NEPA will 
continue to be served by the WQM 
program. EPA has Lssued guidance 
concerning compliance with NEPA in 
the water quality management pro- 
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gram, which is available to reviewers 
on request. The proposed regulation 
provides for consideration of water 
conservation in the development of 
WQM plans consistent with the Presi¬ 
dent's national water resources policy. 

In accordance with the President’s 
urban policy announced on March 27, 
1978, and EPA’s Urban Initiative, the 
proposed regulation provides that 
WQM planning agencies shall assess 
impacts of the plan on urban develop¬ 
ment and consider measures for the 
prevention of urban sprawl. WQM 
plans must also be consistent with the 
cost-effectiveness guidelines of the 
construction grants program, w r hich 
are also part of EPA’s Urban Initia¬ 
tive. 

ADDITIONAL CHANCES TO WQM 
REQUIREMENTS 

Requirements for State certification 
of WQM plans have been changed in 
the proposed regulation. The existing 
Agency policy on State certification 
requires too many commitments and 
assurances to be workable. Experience 
has also shown that the existing plan 
review procedures, providing for EPA 
review only after open-ended State 
review and certification is completed, 
have led to lengthy delays and a lack 
of communication between EPA and 
States. To resolve such problems, the 
proposed regulations narrow the scope 
and number of commitments and as¬ 
surances required of the States and 
provide for a concurrent State-EPA 
plan review. 

The proposed regulation contains a 
provision which would cut off State 
208 funds (and a relevant portion of 
106 funds) for failure of the State to 
act in a timely manner on a WQM 
plan. An alternative approach would 
be to consider the inaction of the 
State to constitute certification. Com¬ 
ments are invited concerning how EPA 
can deal most effectively with State 
failure to take prompt action on WQM 
plans. 

The proposed regulation provides 
procedures for changes in designation 
of planning and management agencies. 

The regulations set forth in this sub¬ 
part also constitute EPA’s implemen¬ 
tation, in cooperation with other Fed¬ 
eral, State and substate agencies, of 
the provisions of section 102(a) of the 
Act concerning comprehensive pro¬ 
grams for water pollution control. 
However, nothing in these regulations 
shall preclude EPA from undertaking 
activities under section 102(a) indepen¬ 
dently of the programs under this sub¬ 
part. when EPA determines that such 
programs need supplementation in 
order to achieve the water quality 
goals of the Act. 

The proposed regulation recognizes 
the important partnership role played 
by successful State, regional, and local 


planning agencies in w’ater quality 
management planning and implemen¬ 
tation. The regulation covers responsi¬ 
bilities of both State and areawide 
planning agencies. The WQM program 
relationships between these levels of 
government in the development of 
State/EPA Agreements and WQM 
plans, plan evaluation, and other areas 
are clarified. 

New public participation require¬ 
ments are included in the proposed 
regulations at appropriate points. The 
public participation requirements re¬ 
flect the recent proposed regulations 
(40 CFR Part 25, 43 FR 34794) which 
will replace 40 CFR 105. EPA encour¬ 
ages consolidation of public participa¬ 
tion programs at the State and local 
level to minimize duplication where 
consistent with public participation 
goals. The part 25 regulations estab¬ 
lish membership and other require¬ 
ments for the Advisory Committee re¬ 
quired under §35.1533-3 for 208 agen¬ 
cies. Only one official Advisory Com¬ 
mittee should be established in accord¬ 
ance with these requirements; howev¬ 
er, this should not discourage the for¬ 
mation of technical subcommittees 
with additional representation at the 
grantee’s discretion to address particu¬ 
lar issues. 

The proposed regulation includes 
new detail on the relationship of the 
NPDES program and WQM. WQM 
plan provisions to be incorporated in 
NPDES permits under section 208(e) 
of the Act must be specifically identi¬ 
fied in the plan itself and in any plan 
approvals. However, because this rela¬ 
tionship is technically and institution¬ 
ally complex, EPA solicits suggestions 
on enhancing the effectiveness of 
these programs through this regula¬ 
tion. 

Section 35.1519-6 provides that 208 
planning agencies must develop BMPs 
for nonpoint sources. BMPs may also 
be developed in the WQM process for 
certain categories of point sources, 
such as storm sewers. These BMPs can 
be used in NPDES permits as mini¬ 
mum requirements. 

The proposed regulation significant¬ 
ly reduces the specificity for WQM 
plan content. This was done in part 
because of EPA’s commitment to* the 
President to simplify and consolidate 
the planning requirements placed on 
State and local governments, and in 
part because EPA feels that the grant 
agreement should be the means for 
setting out specific requirements and 
commitments. Several commentors 
have indicated that a greater level of 
detail, particularly with regard to plan 
content, is necessary to help the 
public and the government in the de¬ 
velopment of work programs and 
WQM plans, and to evaluate complet¬ 
ed plans (by setting out criteria for 
plan approval). Other commentors 


have favored the structure proposed in 
these regulations, which establishes 
basic requirements and criteria and 
allows some regional office flexibility 
in implementation through the grant 
agreement. Areas where more detail 
may be desirable include monitoring, 
the attainment of water quality goals, 
and reporting requirements. EPA also 
encourages reviewers to comment on 
the desired level of detail. 

Reviewers should note that EPA is 
presently studying implementation of 
the Federal Grant and Cooperative 
Agreement Act. and that this regula¬ 
tion, in final form, may use the term 
“cooperative agreement” rather than 
“grant”. Such a change will have no 
effect other than a change in nomen¬ 
clature. 

Under EPA’s new “sunset” policy for 
reporting requirements in regulations, 
the reporting requirements in this reg¬ 
ulation will automatically expire 5 
years from the date of promulgation 
unless EPA takes affirmative action to 
extend them. To accomplish this, a 
provision automatically terminating 
the reporting requirements at that 
time will be included in the text of the 
final regulations. 

EPA is committed to evaluating this 
regulation three years from the date 
of publication. This evaluation will 
assess such factors as overlap of re¬ 
quirements, integration, alternative 
methods, enforceability, and reporting 
requirements. 

Water quality standards policy now 
in § 130.17 is not affected by this regu¬ 
lation. The Agency expects that 
§ 130.17 will be incorporated into part 
120 of this chapter. 

The Agency is developing guidance 
to complement the regulation. Draft 
policy on the State/EPA agreement is 
available for review and comment 
from the addressee. Availability of 
other draft guidance for review and 
comment will be announced in the 
Federal Register. This regulation and 
forthcoming guidance retain major 
elements of existing policy (e.g.. policy 
on regulatory and nonregulatory pro¬ 
grams, development and implementa¬ 
tion of BMPs, and management agen¬ 
cies). The policy on regulatory and 
nonregulatory programs is set forth in 
SAM-31. SAM-31 was developed with 
public input and the Agency invites 
further comments on the policy which 
can be obtained from the addressee as 
part of the review. 

Dated: September 1. 1978. 

Douglas M. Costle, 
Administrator. 

PART 35—STATE AND LOCAL ASSISTANCE 

(1) 40 CFR is amended by deleting 
parts 130, 131. §35.200 through 

§35.236, and §35.551 through §35.570. 
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(2) 40 CFR is amended by adding a 
new subpart G as follows: 

Subpart G—Grants for Water Quality Planning, 
Management and Implementation 

Sec. 

35.1500 Purpose and scope. 

35.1501 Applicability. 

35.1502 Definitions. 

35.1503 Program summary. 

35.1505 Water quality goals. 

35.1507 State/EPA agreement for water 
quality management. 

35.1507- 1 General. 

35.1507- 2 Scope. 

35.1507- 3 Content. 

35.1507- 4 Role of areawide agencies. 

35.1507- 5 Grant agreements. 

35.1507- 6 Relationship to approved WQM 
plans. 

35.1507- 7 Development and submission. 

35.1507- 8 Public participation in develop¬ 
ment. 

35.1507- 9 Evaluation. 

35.1509 Conflict resolution. 

35.1511 WQM work programs of State and 
area wide agencies. 

35.1511- 1 General. 

35.1511- 2 Scope. 

35.1511- 3 Areawtde agency work programs. 

35.1511- 4 Major work elements. 

35.1511- 5 Content. 

35.1511- 6 EPA review and approval of 
work programs. 

35.1511- 7 Evaluation. 

35.1513 Continuing planning process. 

35.1513- 1 General. 

35.1513- 2 State priority system. 

35.1513- 3 Failure. 

35.1515 State assessment and strategy. 

35.1515- 1 State water quality assessment. 

35.1515- 2 State strategy. 

35.1517 Selection of 208 planning agencies, 

35.1517- 1 Status of existing planning 
agency designation. 

35.1517- 2 Changes in designation status. 

35.1517- 3 Delegation of planning activities. 
35.1519 Water quality management plan¬ 
ning. 

35.1519- 1 General. 

35.1519- 2 Applicable regulations. 

35.1519- 3 Relationship to work programs. 

35.1519- 4 Annual planning outputs. 

35.1519- 5 Plan development requirements. 

35.1519- 6 Program areas. 

35.1519- 7 Planning responsibilities. 

35.1519- 8 Planning on Indian lands. 

35.1521 Evaluation, certification, and ap¬ 
proval of WQM plans and designation of 
management agencies. 

35.1521- 1 General. 

35.1521- 2 Plan evaluation. 

35.1521- 3 Plan certification; designation of 
management agencies. 

35.1521- 4 EPA approval. 

35.1522 Reviewing plan applicability after 
approval. 

35.1523 Evaluation of management agency 
performance. 

35.1525 Change in management agency 
designation by States. 

35.1529 Intergovernmental coordination 
and cooperation. 

35.1529- 1 General. 

35.1529- 2 Federal responsibility. 

35.1529- 3 Federal facility compliance. 
35.1531 Implementation. 

35.1531- 1 General. 

35.1531- 2 Funding. 

35.1531- 3 Remedies for failure to imple¬ 
ment. 


35.1531-4 Relationship to other programs. 
35.1533 Public participation. 

35.1533- 1 Purpose. 

35.1533- 2 Work programs. 

35.1533- 3 Planning and implementation. 
35.1535 Allotments and reallotmqnts. 

35.1535- 1 Allotments. 

35.1535- 2 Reallotments. 

35.1537 Grant limitations and administra¬ 
tion. 

35.1537- 1 Grant amount. 

35.1537- 2 Reduction of grant. 

35.1537- 8 Budget period. 

35.1537- 4 Eligibility. 

35.1537- 5 Limitations on award. 

35.1537- 6 Allowable and unallowable costs. 

35.1537- 7 Audit. 

35.1537- 8 Adherence to budget estimates. 

35.1537- 9 Program changes. 

35.1537- 10 Payment. 

35.1537- 11 Financial status report. 

35.1537- 12 Disputes under this subpart. 
35.1580 Development of programs for con¬ 
trolling the discharge or placement of 
dredged or fill material. [Reserved! 

Appendix A, Water quality and pollutant 
source monitoring. [See Appendix A. Sub¬ 
part B of Part 35.3 

Authority; Section 501(a) of the Clean 
Water Act. as amended, 33 U.S.C. 1251 et 
seq. 

Subpart G—Grants for Water Quality Planning, 
Management and Implementation 

§ 35.1500 Purpose and scope. 

This regulation establishes policies, 
program requirements, and procedures 
for water quality management plan¬ 
ning and implementation under the 
Clean Water Act and for grants for 
such purposes under sections 106, 
205(g), and 208 of the Act. This sub¬ 
part supplements the general grant 
regulations set forth in part 30 of this 
chapter. 

§35.1501 Applicability. 

This regulation applies to the con¬ 
tinuing planning process under 303(e) 
of this Act, and to all State and 
areawide water quality management 
planning and implementation activi¬ 
ties and related grants under sections 
106, 205(g). and 208 of the Act award¬ 
ed subsequent to the date of publica¬ 
tion of the final regulation in the Fed¬ 
eral Register. This regulation does 
not apply to completion of initial 
plans under section 208. Completion of 
initial plans (and satisfaction of re¬ 
quirements pertaining to plans condi¬ 
tionally approved prior to the date of 
publication) is governed by the earlier 
regulations superseded by this part, 
except for plan evaluation, certifica¬ 
tion, and approval. Water quality 
standards development, review, and re¬ 
vision are covered under part 120 of 
this chapter. 

§35.1502 Definition!!. 

(a) The term “the Act*' means the 
Clean Water Act, as amended, 33 
U.S.C. 1251 et seq. 


(b) The term “grants under section 
205(g) of the Act”, and variations 
thereof, means grants under section 
205(g)(2) of the Act for non-construc¬ 
tion grants purposes such as adminis¬ 
tration of approved programs under 
sections 402 and 404 and grants for ad¬ 
ministering the statewide waste treat¬ 
ment management program under sec¬ 
tion 208(b)(4) of the Act. The term 
does not include construction manage¬ 
ment assistance grants under subpart 
F of this chapter. 

(c) Other definitions shall be as set 
forth in the Act (see. e.g., sections 212 
and 502). Further definitions are set 
forth in the provisions where the de¬ 
fined term is used. 

§ 35.1503 Program summary. 

(a) General Water quality manage¬ 
ment (WQM) is the name EPA has 
given to a complex environmental pro¬ 
gram under the combined authority of 
several sections of the Act. The WQM 
program combines State water pollu¬ 
tion programs funded under section 
106, State and areawide comprehen¬ 
sive waste treatment management 
planning funded under sections 205(g) 
for nonconstruction activities and 208, 
and other State planning mandated by 
section 303 of the Act into a single 
planning and implementation pro¬ 
gram. Public participation is provided 
for in all aspects of the program. 

(b) Water quality management plan¬ 
ning. (1) Each State, along with 
areawide agencies in specially desig¬ 
nated areas, conducts water quality 
management planning. Each such 
State and substate agency is required 
to have a plan, which identifies 
sources of pollution, the severity of 
the pollution, and control programs. 
Each plan will be revised periodically 
as needed. The control measures must 
be designed to attain the 1983 goal of 
the Act, which is water suitable for 
swimming, fishing, and the protection 
of wildlife, where attainable. 

(2) Each State is required to have a 
continuing planning process, which 
consists of the procedures by which 
the State controls water pollution (in¬ 
cluding WQM planning and implemen¬ 
tation). The State’s system for priori¬ 
tizing construction grants projects is 
included in the continuing planning 
process. 

(c) Public participation. EPA consid¬ 
ers public participation to be a high 
priority in the WQM program. Public 
participation is provided for in all as¬ 
pects of the program, and is discussed 
in §35.1533. 

(d) Annual work programs. Each 
year, the State prepares a work pro¬ 
gram (which is submitted as part of 
the WQM portion of the State/EPA 
agreement discussed below) identify¬ 
ing the specific planning and imple¬ 
mentation outputs the State will un- 
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dertake during the subsequent year 
with funds from sections 106, 205(g), 
and 208. Each designated areawide 
agency also-develops an annual work 
program for planning activities funded 
under section 208. The priority prob¬ 
lems which a State or area wide agency 
may address will vary, depending on 
the particular needs of the area. 

(e) Participants . The WQM program 
is a cooperative effort of EPA and 
other Federal agencies. States, region¬ 
al agencies, local governments, and the 
public. Each has a role in planning 
and in implementation. The Governor 
of each State has designated State 
agencies to manage the WQM pro¬ 
gram, and, in most cases, areawide 
agencies to plan in those areas where 
particularly complex waster quality 
problems exist. The State conducts 
planning in areas outside the designat¬ 
ed areawide areas and coordinates ac¬ 
tivities of arcawide agencies. 

(f) Implementation. Implementation 
of solutions that States and areawide 
agencies develop for water quality 
problems involves many programs and 
agencies at all levels of government. 
Management agencies are designated 
by the Governor to carry out WQM 
plans. These agencies must have the 
capability. Including resources, to im¬ 
plement the assigned programs. Imple¬ 
mentation may involve construction of 
treatment works, regulatory programs, 
management program, legislative ini¬ 
tiatives, enforcement, or other such 
activities. Implementation is the most 
important part of the WQM program, 
because only with successful imple¬ 
mentation will water quality goals be 
achieved. Not all implementation re¬ 
lates to the 208 plan per se; the State 
uses funds under section 106 of the 
Act to manage a wide range of WQM 
activities, including permit activities 
under title IV of the Act. Various sanc¬ 
tions are available to EPA to deal with 
failures in implementation. 

(g) Funding. State administration 
and management of the WQM pro¬ 
gram is supported primarily by grants 
under sections 106 and 205(g) of the 
Clean Water Act. WQM planning by 
State and substate agencies is support¬ 
ed primarily by grants (up to 75 per¬ 
cent of costs) under section 208. Imple¬ 
mentation is funded from many 
sources, among them grants under sec¬ 
tions 106, 201, 205, 208(j), and 314 of 
the Clean Water Act. State funds, 
local funds, and funds from other Fed¬ 
eral agencies. 

(h) State/EPA agreement The WQM 
program is one of several EPA pro¬ 
grams which will be included in State/ 
EPA agreements. The agreement is ne¬ 
gotiated each year between the Re¬ 
gional Administrator and the Gover¬ 
nor. It identifies WQM problems and 
objectives, describes coordination with 
other environmental programs, sum¬ 
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marizes major work program outputs, 
and includes a detailed annual work 
program for WQM. 

§ 35.1505 Water quality goals. 

The water quality goals are: (a) 
Those set forth in section 101 of the 
Act. including protection and propaga¬ 
tion of fish, shellfish, and wildlife and 
provision for recreation in and on the 
water by 1983 whereever attainable, 
restoration and maintenance of the 
chemical, physicial, and biological in¬ 
tegrity of the Nation’s w r aters, and pro¬ 
hibition of toxic substances in toxic 
amounts; % 

(b) Achievement of water quality 
standards; 

(c) Protection of public health and 
welfare; and 

(d) Reduction of water pollutants 
from nonpoint sources to the maxi¬ 
mum extent feasible. 

§35.1507 State/EPA agreement for water 
quality management. 

§35.1507-1 General. 

(a) The State/EPA agreement inte¬ 
grates planning, management, and im¬ 
plementation of all EPA programs 
which the State and the Regional Ad¬ 
ministrator elect to include. In addi¬ 
tion. the agreement reflects appropri¬ 
ate coordination with other Federal, 
State, regional, and local planning pro¬ 
grams affecting or affected by the ac¬ 
tivities under this subpart. Starting in 
fiscal year 1980, the Regional Adminis¬ 
trator shall not award assistance 
under this supart unless he or she has 
determined that the State has coodin- 
ated, and integrated to the maximum 
extent feasible, all work program ele¬ 
ments of the WQM program with 
other EPA programs included under 
the State/EPA agreement. 

(b) The Regional Administrator and 
the Governor will negotiate the WQM 
portion of State/EPA agreement on 
State and EPA responsibilities and 
funding. The agreement shall (1) 
ensure that water pollution is con¬ 
trolled in a cost effective manner; (2) 
coordinate programs, simplify paper¬ 
work, and improve program account¬ 
ability; and (3) serve as the manage¬ 
ment tool for the WQM programs and 
as a public information document by 
identifying activities to be funded and 
describing the relationship between 
WQM activities and other environ¬ 
mental propams of the Agency. The 
agreement is negotiated annually, but 
may cover commitments to be per¬ 
formed over a longer period. 

Not* —The State/EPA agreement is not 
the same as any memoranda of agreement 
negotiated between a State and EPA gov¬ 
erning the operational aspects of other pro¬ 
grams such as the permit programs ap¬ 
proved under sections 402 and 404 of the 
Act and implementing regulations (see 40 
CFR 123.5), and construction grant delega¬ 


tion agreements under section 205(g) of the 
Act and implementing regulations (see 40 
CFR Part 35. subpart F). However, the 
State and the Regional Administrator may 
agree to Include such agreements under the 
State/EPA agreement for ease of coordina¬ 
tion, if the particular requirements applica¬ 
ble to those agreements are complied with. 

§35.1507-2 Scope. 

The WQM portion of the State/EPA 
agreement must cover the WQM pro¬ 
gram funded under sections 106, 208, 
and 205(g), and the State’s responsibil¬ 
ities under section 303 (e) of the Act. 

• §35.1507-3 Content. 

The WQM portion of the State/EPA 
agreement consists of the following: 

(a) A statement of water quality 
management problems and objectives, 
based on the State’s problem assess¬ 
ment and strategy developed under 
§35.1515. 

(b) A description of coordination 
among water quality management pro¬ 
grams and other environmental pro¬ 
grams to avoid inconsistent, duplica¬ 
tive. or environmentally unsound ac¬ 
tivities. (For example, coordination 
with programs to control solid and 
hazardous waste; in particular, residu¬ 
als planning and management respon¬ 
sibilities in relation to the require¬ 
ments of section 4006 of the Resource 
Conservation and Recovery Act 
(RCRA).) 

(c) A summary of major work pro¬ 
gram outputs, associated funding (and 
sources), and agency responsibilities 
for completing the outputs. 

(d) A work program under § 35.1511. 

§ 35.1507-4 Role of areawide agencieR. 

For areawide agencies, the WQM 
portion of the State/EPA agreement 
sets a policy framework based on the 
State strategy, and should include pri¬ 
orities for areawide action and timing 
of major outputs. Because of the im¬ 
portance of their role, designated 
areawide planning agencies shall be 
continually involved in development of 
all relevant aspects of the agreement. 
Failure to involve the areawide agen¬ 
cies shall be a basis for disapproval of 
the WQM portion of the State/EPA 
agreement. Comments of the areawide 
agencies (if any), the State’s re¬ 
sponses, and a brief summary of the 
participation of areawide planning 
agencies in development shall be for¬ 
warded to EPA with the draft agree¬ 
ment. Nothing shall preclude the right 
of the designated areawide agency to 
submit comments directly to EPA. 

§35.1507-5 Grant agreements. 

To avoid duplication, the WQM por¬ 
tion of the State/EPA agreement 
should constitute the narrative por¬ 
tion of the application for grant funds. 
In the event of funding delay, the 
State/EPA agreement may be negoti- 
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ated prior to grant award. No grant 
under this subpart shall be awarded 
unless the Regional Administrator and 
the Governor (or other State repre- 
sentative) have signed the WQM por¬ 
tion of the State/EPA agreement in 
accordance with § 35.1507-7(b). The 
Regional Administrator may award a 
grant to one agency, a grant which dir¬ 
ects funds to more than one agency, or 
separate grants to the various agencies 
which will be performing under the 
agreement. 

§35.1507-6 Relationship to approved 
WQM plans. 

The Regional Administrator shall 
not enter into the WQM portion of a 
State/EPA agreement unless the Re¬ 
gional Administrator determines that 
it is compatible with the approved 
State WQM plan (which includes ap¬ 
proved elements of areawide plans). 

§35.1507-7 Development and submission. 

(a) The State and the Regional Ad¬ 
ministrator shall develop a draft of 
the WQM portion of the State/EPA 
agreement on an agree-upon schedule. 
A draft agreement shall be submitted 
to the Regional Administrator not 
later than June 1 of each year. The 
Regional Administrator shall review 
the draft for compliance with the re¬ 
quirements of this subpart and pro¬ 
vide comments to the State within 30 
days of receipt. 

(b) The final WQM portion of the 
State/EPA agreement shall be submit¬ 
ted to the Regional Administrator not 
later than September 1 of each year. 
The agreement shall be effective upon 
signature by the Regional Administra¬ 
tor and the Governor or, if the Re¬ 
gional Administrator and the Gover¬ 
nor agree that it is appropriate, by one 
or more heads of State executive agen¬ 
cies. 

§35.1507-8 Public participation in devel¬ 
opment. 

Early in the process under § 35.1507- 
7(a), the State shall notify the public 
about the goals and scope of the 
agreement (including the work pro¬ 
gram) and shall schedule opportuni¬ 
ties for consultation with the public. 
The State shall consult with the advi¬ 
sory committee established under 
§35.1533-3. Prior to submission of the 
draft agreement to EPA, the State 
shall distribute to the public a fact 
sheet which. explains in layman’s 
terms the contents of the proposed 
agreement and hold a public hearing 
in accordance with part 25 of this 
chapter. A summary of significant 
public comments from the hearing and 
other sources (including the advisory 
committee) and the State’s responses 
shall be forwarded to EPA with the 
draft agreement. 


§ 35.1507-9 Evaluation. 

Annual evaluation of implementa¬ 
tion of the State/EPA agreement shall 
be conducted with the evaluation of 
the work program under §35.1511-7, 
or on any other basis established in 
the State/EPA agreement. 

§ 35.1509 Conflict resolution. 

The State shall develop procedures 
for resolving conflicts among the 
State, designated areawide agencies, 
local governments, and potential and 
designated management agencies, in 
accordance with EPA guidance. A w r rit- 
ten statement of such procedures shall 
be submitted to the Regional Adminis¬ 
trator for approval as an output of the 
fiscal year 1979 work program. Once 
approved, it need not be resubmitted, 
unless amended substantially. Nothing 
shall preclude the right of any agency 
to request EPA comment and review, 
after exhausting available procedures 
at the State level. All agencies and 
members of the public have the right 
to submit comments to EPA. 

§35.1511 WQM work programs of State 
and areawidc agencies. 

§35.1511-1 General. 

(a) The annual work program of 
States and areawide agencies provides 
the basis for tying available Federal 
and non-Federal funds to the require¬ 
ments of this subpart, in order to 
achieve the water quality goals of the 
Act. It translates the requirements of 
this subpart and the EPA annual guid¬ 
ance into specific output commit¬ 
ments, including WQM planning. 

Most State control program ex¬ 
penses (including expenses of staffing 
to meet 208 implementation responsi¬ 
bilities) will be funded under section 
106 of the Act. State funding under 
section 208 of the Act is available pri¬ 
marily for planning in nondesignated 
areas. Thus, the major portion of the 
WQM program (including permits ad¬ 
ministration. monitoring, enforce¬ 
ment, and administration of nonpoint 
source programs) at the State level is a 
106-related effort. 

(c) The State’s work program shall 
be based on the continuing planning 
process, the w r ater quality problem as¬ 
sessment, and the State strategy, and 
shall indicate how the problems denti- 
fied in the strategy and assessment 
will be handled and how the WQM re¬ 
quirements will be met. Although the 
work program is an annual submission, 
the Regional Administrator may allow 
outputs to be addressed on a multi¬ 
year basis as long as the Regional Ad¬ 
ministrator determines that EPA over¬ 
sight and evaluation capability reman- 
ins unaltered. Areawide planning 
agency work programs are developed 
separately in accordance with 
§§35.1511-3 and 4. The Regional Ad¬ 


ministrator shall review work pro¬ 
grams of both States and areawide 
agencies to assure that redundant out¬ 
puts are not included. 

§35.1511-2 Scope. 

The State and areawide work pro¬ 
grams shall identify outputs and asso¬ 
ciated funding within the appropriate 
work elements of §35.1511-4. Specific 
consolidation efforts should be made 
concerning planning agencies’ use of 
common data bases, simplified and co¬ 
ordinated reporting, and other elimi¬ 
nation of conflict and redundancy 
among programs. Work programs shall 
meet the requirements of §35.1529 
concerning intergovernmental cooper¬ 
ation. 

§35.1511-3 Areawide agency work pro¬ 
grams. 

The WQM portion of the State/EPA 
agreement sets the policy framework, 
based on the State strategy, for 
areawide work programs. The WQM 
portion of the State/EPA agreement 
should include priorities for areawide 
action and timing of major outputs. 
Areawide planning agencies which the 
Regional Administrator determines 
should receive 208 funding must 
submit a draft and final work program 
in accordance with the requirements 
of §35.1511 concurrently to the State 
for review and to EPA for approval. 
Draft and final areawide work pro¬ 
grams shall be submitted on the same 
schedule as the State submissions (see 
§35.1507-7). The State shall have 30 
days to review and comment on the 
adequacy of the areawide work pro¬ 
gram and its compatibility with the 
WQM portion of the State/EPA agree¬ 
ment and the State WQM plan, and 
shall submit its comments, if any, to 
both the arekwide agency and EPA. 
Area wide agency work programs must 
also meet the public participation re¬ 
quirements of §35.1507-8, including 
consultation with the areawide agen¬ 
cy’s advisory committee. 

§ 35.1511-4 Major work elements. 

(a) General EPA will provide annual 
guidance (see § 35.404 of this chapter) 
identifying specific outputs under the 
major program elements listed below. 
Each work program shall be free from 
redundant or inconsistent outputs; 
common outputs (i.e., funded from 
more than one program) may be devel¬ 
oped (§35.1537-7). An important 
output of the State is the annual proj¬ 
ect priority list for construction grants 
(both the fundable and extended por¬ 
tions). developed and approved in ac¬ 
cordance with § 35.915. 

(b) Areawide agencies. Areawide 
agencies shall receive grants directly 
from EPA. Grants to areawide agen¬ 
cies under this subpart are only for 
water quality management planning 
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under section 208 of the Act. In addi¬ 
tion, such agencies may receive funds 
from the State, under interagency 
agreement, to perform specific activi¬ 
ties on hehalf of the State under sec¬ 
tions 106, 205(g). 208, and 314 of the 
Act; however, such activities remain 
the responsibility of the State and are 
not outputs for which the areawide 
agency is directly accountable to EPA. 
Areawide agencies similarly may re¬ 
ceive funds from other substate agen¬ 
cies; for example, to perform facilities 
planning activities. 

(c) State agencies. With approval of 
the Regional Administrator after ne¬ 
gotiation with the State, the State 
may receive funding for the following 
elements (potential funding sources 
shown in brackets): 

(1) Construction grants manage¬ 
ment, including development of the 
project priority list (to the extent not 
funded under subpart P). and plan¬ 
ning for and management of pretreat¬ 
ment programs [106, 205(g), 2081. 

(2) Administration of permits pro¬ 
grams, including programs under sec¬ 
tions 402 and 404 of the Act [106, 
205(g)!. 

(3) WQM planning and certification 
[primarily 208; 106 where the Region¬ 
al Administrator determines appropri¬ 
ate; 205(g) for development of the 
208(b)(4) program]. 

(4) Water quality standards develop¬ 
ment, review, and revision [106, 2081. 

(5) Nonpoint source management ac¬ 
tivities [1061. 

(6) Monitoring and assessment 
(106.2081. 

(7) Enforcement (including compli¬ 
ance assurance and litigation support 
activities) [1061. * 

(8) Training and facilities operation 
and maintenance [106]. 

(9) Emergency response programs 
(1061. 

(10) Evaluation [106, 208]. 

(11) Administration of regulatory 
and other water quality control pro¬ 
grams [1061. 

(12) Planning for and coordination 
with section 208(j) programs (106, 
2081. 

(13) Administration (106, 205(g), 

2081. 

(14) Public participation in accord¬ 
ance with § 35.1533 [106, 205(g). 2081. 

§35.1511-5 Content. 

The draft final work program sub¬ 
mitted by an areawide agency or by 
the State shall contain the following: 

(a) A summary and evaluation of the 
current year’s program, including out¬ 
puts produced and those not complet¬ 
ed, and a summary of public participa¬ 
tion. 

(b) Identification of the outputs to 
be produced under each program ele¬ 
ment in §35.1511-4, and. for each 
output, the person-years to be used; 


the costs; the funding source(s); miles¬ 
tones for completion of the output; a 
disbursement schedule; and the 
agency(ies) responsible. 

‘§35.1511-6 EPA review and approval of 
work programs. 

(a) The areawide agency work pro¬ 
gram, and the State work program 
submitted as a part of the State/EPA 
agreement, shall be forwarded to the 
Regional Administrator in accordance 
with the schedule in §35.1507-7. 
Grants shall be awarded only upon ap¬ 
proval of the work program. The Re¬ 
gional Administrator may award a 
grant under this subpart with special 
conditions if the work program re¬ 
quires minor changes. In such an 
event, the Regional Administrator 
shall provide the agency with a state¬ 
ment of deficiencies in the work pro¬ 
gram and revisions which must be 
made to obtain approval. The grant 
award shall include this statement and 
a schedule for making the corrections. 
Noncompliance may result in a reduc¬ 
tion of grant amount or termination. 

(b) The Regional Administrator 
shall not approve a designated 
areawide agency’s work program if, 
based on the Regional Administrator’s 
review and advice from the State, the 
Regional Administrator determines 
that the work program is incompatible 
with the State strategy and EPA guid¬ 
ance. 

(c) The Regional Administrator shall 
review the work program of each State 
and areawide agency to determine if it 
meets these requirements, and to de¬ 
termine: 

(1) The consistency of the work pro¬ 
gram and expected products with this 
subpart and EPA guidance, including 
any EPA guidance designed to coordi¬ 
nate activities under this subpart with 
activities under other EPA programs. 

(2) The feasibility of achieving ex¬ 
pected results in relation to the nature 
of problems, authority, organization, 
past performance of the agency(ies) 
involved, and their available resources. 

(d) The Regional Administrator 
shall not approve a work program for 
any agency which has had its WQM 
plan or an element thereof approved 
with conditions unless he or she deter¬ 
mines that the agency is moving as 
rapidly as possible to fulfill the condi¬ 
tions. 

§35.1511-7 Evaluation 

It is EPA policy to limit EPA evalua¬ 
tion to that which is necessary for re¬ 
sponsible management of the national 
effort to control pollution. Each Re¬ 
gional Administrator shall hold meet¬ 
ings to review and evaluate State and 
areawide programs as follows: 

(a) Mid-year evaluation. The Re¬ 
gional Administrator shall conduct a 
joint, on-site, mid-year evaluation 


meeting with each State and designat¬ 
ed areawide agency, and hold a public 
meeting, to review and evaluate the 
program accomplishments of the cur¬ 
rent budget period under the work 
program and to discuss the work pro¬ 
jected for the coming year. 

(b) Other reviews. The Regional Ad¬ 
ministrator may conduct an end-of- 
year evaluation meeting with appro¬ 
priate State and other dfficials to 
review the accomplishments of the 
program year, and such other reviews 
as are deemed appropriate. 

(c) Reports. The Regional Adminis¬ 
trator shall prepare a written report of 
each evaluation, forward a copy to the 
grantee (and the State, where the 
grantee is an area wide agency), and 
notify the public of the report’s avail¬ 
ability. 

§ 35.1513 Continuing planning process. 

§35.1513-1 General. 

Each State shall have an approved 
continuing planning process (CPP) for 
both point and nonpoint sources as re¬ 
quired by section 303(e) of the Act and 
EPA guidance. The CPP shall respond 
to the objectives and requirements of 
all relevant provisions of the Act, and 
shall cover both planning and imple¬ 
mentation reponsibilities. The CPP 
shall be described in a document sub¬ 
mitted by the State to, and approved 
by. the Regional Administrator. It 
consists of the operating policies, pro¬ 
cedures, and practices that comprise 
the w T ater quality management pro¬ 
gram of the State; describes program 
working relationships: and sets forth 
the procedures that will govern the de¬ 
velopment of the WQM portion of the 
State/EPA agreement. Revisions to 
the approved CPP description shall be 
developed as outputs of the State’s 
work program. 

§ 35.1513-2 State priority system. 

The CPP includes the State priority 
system for construction grants, devel¬ 
oped in accordance with §35.915 of 
this chapter. The State priority 
system describes the methodology 
used to rate and rank municipal 
wastewater treatment projects eligible 
for grant assistance under subpart E. 
It also sets forth the administrative, 
management, and public participation 
procedures required to develop and 
revise the State project priority list 
under §35.915(0. Under §35.1531- 
4(b)(2), area wide priorities are devel¬ 
oped consistent w f ith the State priority 
system. 

§35.1513-3 Failure. 

The CPP is the process under which 
State WQM planning is conducted. 
Therefore, a substantial failure of 
State WQM planning and implementa¬ 
tion may indicate a deficiency in the 
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CPP for which the Regional Adminis¬ 
trator may withdraw approval of the 
CPP. Under section 303(e) of the Act. 
State failure to maintain an approved 
CPP constitutes grounds for withdraw¬ 
al of National Pollutant Discharge 
Elimination System (NPDES) program 
approval. Further, if the Regional Ad¬ 
ministrator determines that the CPP. 
as implemented and revised, does not 
meet the requirements of the Act and 
this part, he may withhold grant 
funds available to the State under sec¬ 
tions 106, 205(g), 208, and 314 of the 
Act. Disapproval of a portion of the 
CPP need not require disapproval of 
the whole CPP; for example, the prior¬ 
ity system under §35.1513*2 may be 
determined approvable by the Region¬ 
al Administrator in spite of a failure of 
other portions of the CPP. 

§ 35.1515 State assessment and strategy. 

§35.1515-1 State water quality assess¬ 
ment. 

(a) General. The State must conduct 
a water quality assessment based on 
water quality goals (§ 35.1505). The as¬ 
sessment shall identify water quality 
and source control problems for pro¬ 
grams funded under sections 106, 
205(g). and 208 of the Act, and shall 
link planning and implementation by 
determining the effectiveness of con¬ 
trol programs (e.g., BMPs and NPDES 
permits) in achieving water quality 
goals and by indicating where addi¬ 
tional controls are necessary to 
achieve those goals. Future assessment 
activities shall build on existing data. 
The Regional Administrator shall not 
approve funding for further assess¬ 
ment activities unless it is determined 
that the work will not duplicate past 
efforts. Except where otherwise deter¬ 
mined by the Regional Administrator. 
State assessment activities shall be 
funded only under section 106 of the 
Act. Updates of the assessment will be 
developed as WQM outputs of the 
work program. Assessment data 
should be available to the State by the 
first of each calendar year for use in 
developing the State strategy and the 
WQM portion of the State/EPA agree¬ 
ment. 

(b) Content. The problem assess¬ 
ment must include: 

(1) The water quality descriptions 
and constituent analyses of point and 
nonpoint source problems and control 
needs in accordance with section 
305(b) of the Act and EPA guidance 
for surface and ground waters. The as¬ 
sessment must be based on land use, 
demographic, and economic data and 
projections for 20 years in 5-year in¬ 
crements. (Data must be consistent 
with the EPA cost-effective guidelines 
under subpart E, appendix A.) For all 
areas (including rural areas), the rela¬ 
tionship between the severity and geo¬ 


graphic extent of water quality prob¬ 
lems and other environmental prob¬ 
lems, such as air quality or solid waste 
disposal problems, must be considered. 
The location and nature of the prob¬ 
lems, and if possible, point and non¬ 
point source loads, must be identified. 

(2) An analysis of the individual and 
cumulative impact on receiving waters 
of activities causing nonpoint source 
pollution. 

(3) The classification of stream seg¬ 
ments in accordance with section 
303(d)(lXA) of the Act and EPA guid¬ 
ance, consistent with the needs assess¬ 
ment prepared under section 516(b) of 
the Act. 

(4) An evaluation of the effective¬ 
ness of existing point and nonpoint 
source control programs in -achieving 
water quality goals. 

(5) Other assessments required by 
programs not funded by sections 106 
and 208 which are considered appro¬ 
priate for developing the WQM work 
program and WQM plans; for exam¬ 
ple. relevant data from the inventory 
of land disposal under section 4005 of 
RCRA; the identification and classifi¬ 
cation of publicly owned fresh water 
lakes required under section 314 of the 
act; and estuarine reports required by 
section 104(n) of the Act. 

(c) Role of areawide agencies. With 
the approval of the Regional Adminis¬ 
trator. designated areawide agencies 
may also conduct problem assessment 
for their planning areas as necessary 
to meet areawide WQM responsibil¬ 
ities. State problem assessment activi¬ 
ties under sections 106 and 208 may be 
delegated under interagency agree¬ 
ment to areawide agencies. 

§35.1515-2 State strategy. 

(a) General The State shall prepare 
and annually update a 5-year strategy 
for controlling water pollution prob¬ 
lems from point and nonpoint sources. 
It shall address the problems identi¬ 
fied in the assessment developed 
under §35.1515-1. It shall be consist¬ 
ent with the management agency per¬ 
formance evaluations developed under 
§35.1523 and with approved and certi¬ 
fied State and areawide WQM plans, 
although the strategy may be used to 
recommend revisions in approved 
plans. The strategy shall include: 

(1) Goals for WQM over a 5-year 
period. 

(2) Priorities for controlling the 
problems identified in the problem as¬ 
sessment, and in the management 
agency performance evaluation, in¬ 
cluding; 

(i) The construction grant project 
priority list, and 

(ii) Priority rankings for total maxi¬ 
mum daily loads and wasteload alloca¬ 
tions development under §35.1519- 
6(a). 


(3) A summary of anticipated plan¬ 
ning and implementation activities for 
priorities identified in (a)(2) of this 
section. 

(4) An identification of governmen¬ 
tal entities responsible for conducting 
the activities identified in (a)(3) of this 
section. 

(5) A summary of anticipated Feder¬ 
al and non-Federal funds for the 5- 
year period for the activities and enti¬ 
ties identified in (a)(3) and (4) of this 
section, for use by EPA in determining 
resource needs and allocations. 

(b) Role of areawide agencies. Since 
the State strategy is used in the Re¬ 
gional Administrator’s review and ap¬ 
proval of the areawide agency’s work 
program (see §35.1511-3), the State 
shall involve each affected areawide 
agency in development of the strategy, 
and shall consider priorities suggested 
by the areawide agency. The State 
shall forward a summary of areawide 
participation and State response to 
comments received from areawide 
agencies to EPA with the strategy. 

<c) Public participation. (1) Early in 
the process of strategy development, 
the State shall notify the public about 
the goals and scope of the strategy 
and shall schedule opportunities for 
public participation. The State shall 
consult, in accordance with part 25 of 
this chapter, with the State advisory 
committee established under § 35.1533- 
3. The State shall distribute a fact 
sheet which explains in layman’s 
terms the contents of the proposed 
strategy and hold a public meeting in 
accordance with part 25. The meeting 
may be consolidated with other meet¬ 
ings or hearings. A summary of signifi¬ 
cant public comments from the meet¬ 
ing and other sources and the State’s 
responses shall be forwarded to EPA 
with the strategy. 

(2) Public participation require¬ 
ments for priority list development 
shall be as set forth in § 35.915 of this 
chapter. To avoid duplication, public 
participation activities for list develop¬ 
ment should be combined with other 
such activities under this section 
wherever practicable. 

(d) Submission. Each year, the strat¬ 
egy shall be submitted by April 1 to 
the Regional Administrator for review 
and comment to provide guidance in 
work program development and assist¬ 
ance in negotiating the State/EPA 
agreement. With approval of the Re¬ 
gional Administrator, the priority list 
developed under §35.915 of this chap¬ 
ter may be submitted separately. 

§35.1517 Selection of 208 planning agen¬ 
cies. 

§35.1517-1 Status of existing planning 
agency designation. 

A designated State, interstate, or 
areawide planning agency shall retain 
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its designated status unless changed in 
accordance with this section. While 
planning grants funds will be awarded 
only to designated agencies, designa¬ 
tion does not automatically entitle any 
agency to grant funds. An agency 
must meet all requirements of this 
subpart to become or continue to be 
eligible for funding. 

§35.1517-2 Changes in designation status. 

(a) General. (1) As of the date of 
publicaiton of the final regulations, 
virtually all areas of the United States 
are covered by 208 planning by exist¬ 
ing State or designated areawide agen¬ 
cies. Generally, therefore, it is not nec¬ 
essary for Governors to designate new 
areawide planning agencies, since a 
change in planning responsibility usu¬ 
ally can be accomplished through a 
change in designation. With EPA ap¬ 
proval. the Governor may: 

(1) Designate a new State planning 
agency to replace the existing State 
planning agency; 

(ii) Designate a new areawide plan¬ 
ning agency for an area previously ad¬ 
ministered by the State (note 
§35.1517-2(a)(3)); 

(iii) Designate a replacement 
areawide planning agency for an exist¬ 
ing designated agency in a planning 
area; 

(iv) Remove the designation from an 
existing area and agency, thereby re¬ 
placing it with the State planning 
agency; 

(v) Alter the boundaries of existing 
planning areas. 

(2) All actions under (a)(1) of this 
section require the approval of the Re¬ 
gional Administrator, and such 
changes will be approved only if he or 
she determines that there is a compel¬ 
ling need for the change and that the 
procedures set forth below have been 
followed. Generally. designation 
changes should not be made where 
delegation of specific responsibilities 
through interagency agreement may 
accomplish the desired objective. Pref¬ 
erence should be given to replacement 
agencies and delegees which have 
planning responsibilities in other Fed¬ 
eral. State, regional, and local environ¬ 
mental and land use planning pro¬ 
grams. 

(3) Designation of new areawide 
planning agencies for areas previously 
administered by the State shall be 
subject to the procedural require¬ 
ments of this section and any addition¬ 
al procedures the Regional Adminis¬ 
trator considers appropriate to meet 
the intent of section 208(a)(2) of the 
Act. 

(b) Procedures. (1) The Governor 
shall propose any change in area oil 
agency designation in a written state¬ 
ment, which shall contain the reasons 
for the proposed change, the impact 
on applicable time schedules and 


achievement of program requirements, 
and the identification of a proposed 
replacement agency or change in plan¬ 
ning area boundaries. This statement 
shall be sent to the Regional Adminis¬ 
trator. to the head of the agency to be 
replaced, and to the chief elected offi¬ 
cials of general purpose governments 
in the affected area. The statement 
shall also be available for public 
review in the affected area. 

(2) Except where the proposed 
change is contained in a certified and 
approved WQM plan, following distri¬ 
bution of the statement, and not less 
than 30 days prior to the effective 
date of the proposed change, the State 
shall hold a public meeting in the af¬ 
fected area. Advance notice of the 
meeting shall be given in accordance 
with part 25 of this chapter. Before 
the change is approved, the State 
shall submit a summary of significant 
public comments received at the meet¬ 
ing and elsewhere, and the State's re¬ 
sponses, to the Regional Administra¬ 
tor. 

(3) If there Is significant public con¬ 
troversy concerning the proposed 
action, the Regional Administrator 
should conduct a public meeting in the 
area. 

(4) The Regional Administrator 
shall approve the designation change 
if he determines that the proposed 
change is consistent with (a)(2) of this 
section and that the proposed replace¬ 
ment agency has the authority, capa¬ 
bility (including resources) and will¬ 
ingness to undertake its responsibi- 
lites. 

(c) Grant Funds. Generally, as soon 
as the Regional administrator deter¬ 
mines that an agency may lose its des¬ 
ignation, and if unexpended grant 
funds remain, the Regional Adminis¬ 
trator should issue a stop work order 
under §30.915 of this chapter. A stop- 
work order is not needed where the 
agency to be replaced is allowed by the 
Regional Administrator to complete 
its assigned tasks. Upon designation 
change, the Regional Administrator 
shall either tranfer the grant under 
§30.900-3 of this chapter to the re¬ 
placement agency, or terminate the 
grant under § 30.920 of this chapter 
and provide part or all the funds re¬ 
leased to the replacement agency. The 
final decision of the Regional Adminis¬ 
trator may be appealed in accordance 
with § 30.920-5. 

§35.1517-3 Delegation of planning activi¬ 
ties. 

Designated State and areawide agen¬ 
cies may delegate (through inter¬ 
agency agreements) planning activi¬ 
ties, but not ultimate responsibilities 
for planning, to other State. Federal, 
regional, local, and interstate agencies 
for the conduct of work under this 
subpart. Delegation shall take place 


through a written agreement executed 
by the two agencies, subject to the ap¬ 
proval of the Regional Administrator, 
specifying outputs and time schedules. 
If a State or areawide agency intends 
to delegate any major planning activi¬ 
ties under this paragraph then: 

(a) Locally elected officials of gov¬ 
ernments having jurisdiction in the af¬ 
fected area shall be consulted prior to 
execution of the agreement, and 

(b) The draft of the delegation 
agreement should be distributed 
widely, with a public meeting held 
thereafter at least 30 days prior to the 
execution of the agreement. 

§35.1519 Water quality management plan¬ 
ning. 

§35.1519-1 General. 

WQM plans shall be prepared as 
outputs of the work program by States 
under sections 208 and 303(e) of the 
Act and by areawide agencies under 
section 208 of the Act. The term 
“WQM plan" as used in the context of 
this regulation refers to the initial 
plan and subsequent revisions and ad¬ 
ditions prepared in accordance with 
section 208(b) of the Act. After a 
WQM plan is adopted by the areawide 
agency, certified by the Governor, and 
approved by EPA under §35.1521, it 
shall be considered a part of the 
State’s WQM plan. Water quality 
management decisions are controlled 
by the applicable provisions of the ap¬ 
proved State and areawide plans. 

§35.1519-2 Applicable regulations. 

(a) Except as otherwise provided in 
this subpart, initial planning begun as 
of the date of publication of final reg¬ 
ulations is governed by the require¬ 
ments formerly published as 40 CFR 
Parts 130 and 131, and §35.200 
through §35.236, which shall remain 
applicable in uncodified form to the 
development of initial WQM plans 
and. to the extent practicable, comple¬ 
tion of work needed to fulfill condi¬ 
tional approvals prior to the date of 
publication of final regulations. 

(b) All WQM planning subsequent to 
development of initial plans shall be in 
accordance with the requirements of 
this part. 

§35.1519-3 Relationship to work pro¬ 
grams. 

All planning activities of State and 
areawide planning agencies under this 
subpart are controlled under work pro¬ 
grams under §35.1511. While funding 
generally will be available on an 
annual basis, the approved work pro¬ 
gram may include planning products 
which will be developed on a multi¬ 
year basis. Multi-year outputs general¬ 
ly shall be evaluated on an Interim 
basis under § 35.1511. 
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§ 35.1519-1 Annual planning outputs. 

To be eligible for grant funds for 
planning, each State and areawide 
agency shall submit, as part of its 
work program, specific proposed out¬ 
puts under §§35.1519-5 and 35.1519-6. 
WQM planning eventually address all 
program area (see §35.1519-6), al¬ 
though annual work programs will 
only deal with current priorities. 
Within the context of the WQM por¬ 
tion of the State/EPA agreement, the 
Regional Administrator shall negoti¬ 
ate with each State and areawide 
agency to determine activities which 
will have priority for funding in each 
year, in accordance with annual EPA 
guidance. The Regional Administrator 
shall not approve funding for any 
output unless he determines that it is 
consistent with section 208(b) of the 
Act and attainment of water quality 
goals. 

§35.1519-5 Plan development require¬ 
ments. 

WQM plans shall be developed to 
address point and nonpoint program 
areas discussed in §35.1519-6 in ac¬ 
cordance with the following require¬ 
ments: 

(a) Control needs. The plan shall 
evaluate alternative control strategies 
and select point and nonpoint source 
control programs (in accordance with 
sections 208(b)(2)) for areas under 
§35.1519-6. A schedule for implement¬ 
ing control programs shall be included. 
The specific conditions (including ef¬ 
fluent limitations for water quality 
standards and BMP’s) to be included 
in NPDES permits or categories of 
permits under section 208(e) of the 
Act shall be clearly identified in the 
proposed and final plan. The State is 
responsible for providing appeal proce¬ 
dures for these conditions. EPA permit 
appeal procedures are not available for 
such conditions. The plan must set 
forth an explanation of how these pro¬ 
cedures have been or will be imple¬ 
mented. 

(b) Regulatory and other programs. 
For control programs identified in 
§ 35.1519-5(a), the plan must identify 
regulatory or other programs under 
which the control programs will be ad¬ 
ministered. Existing regulatory pro¬ 
grams should be used where effective. 
Any necessary modifications to exist¬ 
ing programs shall be described. Regu¬ 
latory programs shall have adequate 
capability including: enabling legisla¬ 
tion, ordinances, and other legislative 
requirements: financing, staffing, and 
other administrative arrangements: 
and inspection, enforcement, and sur¬ 
veillance authority. Nonregulatory 
programs shall have adequate adminis¬ 
trative arrangements, financing, public 
education programs, and surveillance 
capability. 


(c) Management agencies. (1) The 
plan shall propose management agen¬ 
cies for implementing the programs se¬ 
lected. Agencies identified shall have 
adequate authority and capability to 
fulfill responsibilities assigned under 
the plan and shall submit a brief writ¬ 
ten commitment to fulfill those re¬ 
sponsibilities. 

(2) No later than submission of the 
WQM plan under § 35.1519-2(b), the 
planning agency and each major man¬ 
agement agency (those which have 
primary responsibility for controlling 
a source) shall forward to the Gover¬ 
nor and the Regional Administrator a 
letter of commitment which will for¬ 
malize the management agency’s ac¬ 
ceptance of responsibilities assigned to 
the management agency by the plan. 
The letter shall indicate the legal au¬ 
thority, the administrative and finan¬ 
cial capability that the agency has or 
is seeking in order to carry out its as¬ 
signed responsibilities, a time sched¬ 
ule, reporting procedures, assurance of 
coordination with the planning 
agency, public participation proce¬ 
dures, and implementation actions 
under way or completed. 

(3) Proposed management agencies 
which are to receive construction 
grant funding shall meet the require¬ 
ments of section 208(c)(2) of the Act 
and §35.900 through §35.965 of this 
chapter before they may be designat¬ 
ed. 

(4) A management agency shall not 
be designated to carry out regulatory 
responsibilities if the Regional Admin¬ 
istrator determines that (i) a majority 
of membership of the agency consists 
of members or representatives of the 
regulated class, or (ii) the proposed 
agency is otherwise substantially 
under the control of members or rep¬ 
resentatives of the regulated class. 

(d) Environmental^ sociol, and eco¬ 
nomic impacts and recreational op¬ 
portunities. The plan shall assess envi¬ 
ronmental, social, and economic im¬ 
pacts of implementing plan provisions. 
This assessment shall include an anal¬ 
ysis of primary and, to the extent fea¬ 
sible, secondary impacts of alternative 
WQM programs and actions. The plan¬ 
ning process and plan content shall be 
consistent with the intent of NEPA, 
the Executive Order on Flood Plain 
Management (11988), the Executive 
Order on Wetlands Protection (11990), 
published Agency policy on floodplain 
management and agricultural lands, 
and other applicable environmental 
requirements cited in part 30 of this 
chapter. Plans shall conform with ap¬ 
plicable air quality State implementa¬ 
tion plans. An analysis shall be made 
of open space and recreational oppor¬ 
tunities shall be identified in the plan. 

(e) Urban impacts. The plan shall 
assess the impact on urban develop¬ 
ment and contain measures for mitiga¬ 


tion of adverse impacts to assure con¬ 
sistency with the President’s urban 
policy and the EPA urban initiative to 
minimize urban sprawl, as implement¬ 
ed in subpart E, appendix A. 

(f) Public participation. The plan¬ 
ning process shall be conducted in ac¬ 
cordance with §35.1533. In addition, 
the WQM planning agency shall in¬ 
volve potentially affected agencies in¬ 
cluding general purpose units of local 
governments, proposed and designated 
management agencies, and other af¬ 
fected State and Federal agencies (e.g„ 
air, solid waste, drinking water, and 
fish and game offices) in planning ac¬ 
tivities in the same manner as the gen¬ 
eral public. 

(g) Coordination with other pro¬ 
grams. Water quality program activi¬ 
ties shall be coordinated during plan 
development with any other programs 
related to WQM, as discussed in 
§35.1529. Efforts should be made to 
achieve common planning agencies 
and areas, data bases, advisory bodies, 
and public participation programs: to 
simplify and coordinate reporting re¬ 
quirements; and to develop programs 
which are consistent with other pro¬ 
grams related to WQM. 

(h) Plan evaluation and revision. 
The plan shall contain procedures for 
evaluating the effectiveness of plan 
implementation (e.g., application of 
BMP’s) in achieving water quality 
goals. Provisions shall be made for re¬ 
vising WQM plans in an iterative 
manner as necessary to achieve those 
goals. The assessment developed under 
§ 35.1515-1 will be a principal means of 
conducting the evaluation. 

§35.1519-6 Program areas. 

The following point and nonpoint 
program areas shall be addressed 
through the plan development process 
described in §35.1519-5. The specific 
responsibilities of State and areawide 
WQM agencies are indicated below. 

(a) Total maximum daily loads t was¬ 
teload allocations. States shall develop 
total maximum daily loads and waste¬ 
load allocations consistent with the 
priorities established under §35.1515- 
2(a)(2). Areawide agencies shall per¬ 
form this activity only where delegat¬ 
ed under interagency agreement be¬ 
tween the State and areawide agency. 
Wasteload allocations to be incorpo¬ 
rated into NPDES permits under sec¬ 
tion 208(e) must be specifically identi¬ 
fied (see § 35.1519-5(a)). 

(b) Dredged or fill programs. The 
State may develop programs for the 
control of the discharge of dredged or 
fill material under section 208(b)(4)(B) 
of the Act in accordance with 
§35.1580. 

(c) Nonpoint source control. (1) Fea¬ 
sible best management practices 
(BMP’s) for nonpoint surface water 
(and ground water) quality and source 
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control problems shall be developed 
under section 208 (f) through (k) of 
the Act to achieve water quality goals 
(see §35.1505). For nonpoint source 
control purposes, BMP’s are those 
methods, measures, or practices to pre¬ 
vent or reduce water pollution and in¬ 
clude but are not limited to structural 
and nonstructural controls, and oper¬ 
ation and maintenance procedures. 
BMP’s can be applied before, during, 
and after pollution-producing activi¬ 
ties to reduce or eliminate the intro¬ 
duction of pollutants into receiving 
waters. Economic, institutional, and 
technical factors shall be considered in 
determining feasibility. BMP’s shall be 
developed in a continuing process of 
identifying control needs (see 
§ 35.1519-5(a)> and evaluating and 
modifying the BMP’s as necessary to 
achieve the goals. 

(2) Nonpoint source regulatory pro¬ 
grams shall be identified for imple¬ 
mentation of BMP’s where regulation 
is necessary to ensure BMP implemen¬ 
tation. Nonregulatory programs are 
acceptable only where such programs 
will result in achievement of water 
quality goals. Nonregulatory programs 
may supplement regulatory programs. 

(3) Under section 208(b)(4)(A) of the 
Act. States may assume responsibility 
for identifying nonpoint source con¬ 
trol needs and developing control pro¬ 
grams in designated areas. 

(d) Municipal and industrial waste 
treatment systems. (1) Wastewater 
treatment facilities needs for 20 years 
shall be determined after assessing al¬ 
ternative waste disposal facility needs. 
Operation and maintenance needs 
shall be identified. NPDES permit re¬ 
quirements (including pretreatment 
standards), results of prior step 1 fa¬ 
cility planning, regulatory programs 
that control the location, modifica¬ 
tion, and construction of facilities for 
municipal and industrial wastewater 
treatment, water conservation needs, 
and pretreatment programs for indus¬ 
trial wastewater shall be considered. 
Under § 35.1531-4(b)(2), facilities 
needs lists shall be developed consist¬ 
ent with the State priority system. 
The Regional Administrator shall 
assure that work of the areawide 
agency in this area in consistent with 
the priority list development needs 
and activities of the State under 
§ 35.915. 

(2) Under § 35.915(b), the State is re¬ 
quired to maintain a listing of all 
needed treatment works. This State 
needs inventory, prepared under sec¬ 
tion 516(b) of the Act, should be used 
to satisfy the wastewater treatment 
facilities needs requirement under 
paragraph (d)(1) of this section. 

(3) All wastewater treatment facility 
needs in approved areawide WQM 
plans shall be included in the State 
needs Inventory, except where the 
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State or Regional Administrator deter¬ 
mine that a project would be ineligible 
for a construction grant. Areawide 
agencies shall use procedures and cri¬ 
teria established by the State and EPA 
.under section 516(b) of the Act when 
updating facility needs assessments. 

(e) Urban stormwater. Requirements 
for improving stormwater systems 
must be identified. BMPs must be es¬ 
tablished in the same manner as de¬ 
scribed in (c) of this section. Regula¬ 
tory programs must be established to 
control the location, modification, and 
construction of facilities for municipal 
stormwater management. Fiscal analy¬ 
sis of the necessary capital and oper¬ 
ations and maintenance expenditures 
must be included. 

(f) Residual waste control, land dis¬ 
posal Control needs for waste disposal 
to protect water quality and ground 
water supplies shall be identified. Re¬ 
lationships of residual waste disposal 
needs to wastewater treatment facility 
needs (e.g., toxic solid waste disposal, 
land treatment) shall be described. Ac¬ 
tivities under WQM planning and the 
Resource Conservation and Recovery 
Act .shall be coordinated. Regulatory 
programs to control the location, 
modification, and construction of fa¬ 
cilities for residual waste disposal and 
other program needs shall be estab¬ 
lished to achieve water quality goals. 
States may assume responsibilities 
from areawide agencies under this 
paragraph in accordance with section 
208(b)(4)(A) of the Act. 

Note.— Control needs for waste disposal to 
protect surface and ground water from land 
disposal of solid waste and from hazardous 
waste are identified in programs under sub¬ 
titles C and D of the Resource Conservation 
and Recovery Act (RCRA). To avoid redun¬ 
dancy and inconsistency, the Regional Ad¬ 
ministrator and the State shall establish 
(through the State/EPA Agreement) the 
planning and funding responsibilities attrib¬ 
utable to the RCRA and WQM programs. 
The division of responsibilites shall be in ac¬ 
cordance with annual EPA guidance. 

(g) Water quality standards. State 
water quality standards shall be re¬ 
viewed and appropriate recommenda¬ 
tions made on revising such standards 
to meet water quality goals. The State 
shall consider the recommendations in 
the review and revision of standards. 

§35.1519-7 Planning responsibilities. 

(a) Governor. The Governor shall: 

(1) Assure that adequate WQM plan¬ 
ning consistent with this part is con¬ 
ducted throughout the State to con¬ 
trol point and nonpoint pollution to 
meet water quality goals. 

(2) Take action necessary to correct 
a failure in planning of a State or 
areawide agency by promptly desig¬ 
nating a replacement State or local 
agency or otherwise assuring produc¬ 
tion of required planning products. 


(3) Promptly take action on plans in 
accordance with § 35.1521-3. 

(b) State. The State planning 
agency, and any other appropriate 
State agency designated by the Gover¬ 
nor. shall: 

(1) Review and comment on pro¬ 
posed areawide annual work programs 
in accordance with § 35.1511-3. 

(2) Continually review development 
of areawide plans including revisions 
and additions. 

(3) To the maximum extent feasible, 
act as a resource for areawide plan¬ 
ning agencies, provide them with tech¬ 
nical assistance and information on 
BMP’s and pollution control technol¬ 
ogies. 

(4) Perform planning for nondesig- 
nated areas under section 208 of the 
Act and planning for which the State 
is responsible in designated areas. The 
State is responsible for timely comple¬ 
tion of its initial planning responsibil¬ 
ities and those identified in its ap¬ 
proved work program. 

(5) If designated by the Governor, 
promptly assure completion of neces¬ 
sary additional planning in the event 
of failure of a designated areawide 
agency. In such an event, the former 
work program shall be examined and 
modified as determined by agreement 
between the sucessor agency and the 
Regional Administrator, consistent 
with the objectives of the Act. 

(c) Areawide agencies. The are wide 
agency shall prepare and submit an 
areawide WQM plan, including revi¬ 
sions and additions, and shall carry 
out all responsibilities assigned to it 
under any grant agreement, its ap¬ 
proved work program, and any agree¬ 
ment with the State, consistent with 
this part. 

(d) Local involvement. State and 
areawide WQM planning agencies 
must assure that affected local govern¬ 
ments are invloved in WQM plan de¬ 
velopment. Therefore, no grant will be 
awarded under this subpart to a State 
or areawide planning agency unless 
the Regional Administrator is satisfied 
that adequate provisions have been 
made for such local involvement (in¬ 
cluding the participation of local elect¬ 
ed officials). 

(e) Failure. Failure to meet any of 
the requirements of this section may 
result in withholding of all or part of 
grant funds available under sections 
106, the nonconstruction related por¬ 
tion of 205(g). 208, or 314 of the Act 
and disapproval of the CPP under 
§35.1511-2. 201 funds may be withheld 
in the circumstances described in 
§35.1531-4(b). 

§35.1519-8 Planning on Indian land*. 

To the maximum extent feasible. 
States and areawide agencies shall co¬ 
ordinate with Indian tribal organiza¬ 
tions within and adjacent to their 
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planning areas in the development of 
WQM plans. Where this is not feasi¬ 
ble. the Regional Administrator shall 
work with the State and Indian tribe 
to ensure development of WQM plan¬ 
ning on Indian lands. The WQM plan¬ 
ning area should include all lands 
within the reservation regardless of 
ownership. Where the State finds it 
cannot legally deal with an Indian 
tribal organization through designa¬ 
tion or interagency agreement, the 
State and the Regional Administrator 
may agree to allow EPA to use a por¬ 
tion of the State’s 208 funds to sup¬ 
port a cooperative agreement between 
EPA and the Indian tribe to accom¬ 
plish 208 tasks on Indian land. The 
State shall review the Indian tribe’s 
work program and work outputs for 
consistency with State and adjacent 
areawide agency work. Where the 
Governor determines that he or she 
has no authority to take action on 
Indian tribal plans under § 35.1521, the 
Governor shall, at a minimum, review 
and comment on the plan submission 
and provide his or her comments to 
EPA. All WQM plans for Indian lands 
shall be submitted to EPA for review 
and approval. 

§ 35.1521 Evaluation, certification, and ap¬ 
proval of WQM plans and designation 
of management agencies. 

§35.1521-1 General. 

The terms “certify” and “certifica¬ 
tion” mean the finding by the Gover¬ 
nor that a State or areawide WQM 
plan meets the criteria in §35.1521-2 
(c). EPA approval constitutes the find¬ 
ing by the Regional Administrator 
that the plan meets those criteria. 
Areawide WQM plan outputs are offi¬ 
cially incorporated into State WQM 
plans upon State certification and 
EPA approval. State certification is a 
prerequisite for EPA approval. Failure 
of the State to take action within the 
time specified in § 35.1521-3(a) will 
result in EPA action as specified in 
§ 35.1521 -3( b). 

§35.1521-2 Plan evaluation. 

(a) Review of proposed WQM plans. 
In accordance with part 25 of this 
chapter, the planning agency shall 
hold a public hearing on its proposed 
plan. The public hearing shall be pre¬ 
ceded by 45 days notice. Comments 
shall be solicited from the public, the 
State, EPA, and agencies affected by 
the WQM plan. Affected agencies in¬ 
clude general purpose units of local 
government, proposed and designated 
management agencies, and other State 
and Federal agencies whose lands or 
programs are impacted (e.g.. air, solid 
waste, drinking water, and fish and 
game offices). Copies of the proposed 
plan must be made available to the 
public and affected agencies at a con¬ 


venient location. All comments shall 
be considered. 

(b) Review of final WQM plans by 
the State and EPA. Within 30 days 
after the public hearing under para¬ 
graph (a) of this section, the planning 
agency shall sumbit its WQM plan to 
the Governor and EPA for their con¬ 
current review and evaluation. In ac¬ 
cordance with part 25 of this chapter, 
a summary of comments received in 
the hearing and elsewhere and the 
planning agency’s response shall ac¬ 
company the submittal. 

(c) Evaluation criteria. To be certi¬ 
fied by the Governor and approved by 
EPA. a WQM plan shall: 

(1) Be consistent with work program 
provisions, other relevant portions of 
the State/EPA agreement, this sub¬ 
part, and the Act; 

(2) Be consistent with other plan¬ 
ning and implementation activities rel¬ 
evant to WQM planning provisions; 

(3) Be technically valid; 

(4) Be economically feasible; and 

(5) Represent substantial progress 
toward achievement of water quality 
goals (see § 35.1505). 

(d) Management agency designation 
criteria. Management agencies shall 
satisfy requirements of § 35.1519-5(c) 
to be designated by the State and ac¬ 
cepted by EPA. 

§35.1521-3 Plan certification; designation 
of management agencies. 

(a) Within 120 days after receipt of 
the WQM plan for evaluation under 
§ 35.1521-2(b). the Governor shall 
submit a letter to the Regional Admin¬ 
istrator and the planning agency con¬ 
taining findings that the Governor 
certifies, or does not certify, each ele¬ 
ment of the plan. Prior to such sub¬ 
mission. the Governor shall give public 
notification of the intended action on 
the WQM plan and allow an adequate 
public comment period. If there is suf¬ 
ficient public interest, a public hearing 
may be held in accordance with part 
25 of this chapter. Plan provisions 
may be certified, and management 
agencies may be designated, with con¬ 
ditions. The certification letter shall 
be accompanied by a summary of 
public participation and comments re¬ 
ceived, and the Governor’s response to 
those comments. The certification 
letter shall specify: 

(1) Plan provisions the Governor cer¬ 
tifies in accordance with § 35.1521-2(c). 
Specific conditions endorsed for incor¬ 
poration into NPDES permits under 
section 208(e) shall be identified. 
Where provisions are certified under 
this section with conditions, a sched¬ 
ule for completing revisions shall be 
included. 

(2) For plan provisions the Governor 
does not certify, the plan revisions 
necessary for certification. 


(3) Designated management agencies 
for implementing certified plan provi¬ 
sions. Where such agencies are not 
identified, the plan revisions necessary 
to obtain designation must be stated. 
Where the Governor designates a 
management agency which differs 
from the agency set forth in the plan, 
he or she shall forward with the certi¬ 
fication letter the rationale for the se¬ 
lection, a summary of comments of 
the planning agency on the substitu¬ 
tion, the Governor’s response to those 
comments, and the commitment letter 
of the management agency. 

(b) Where the Regional Administra¬ 
tor determines that the Governor has 
failed without good cause to meet in a 
timely manner the certification re¬ 
quirements of paragraph (a), the Re¬ 
gional Administrator shall withhold 
further 208 grant awards (and appro¬ 
priate portions of 106 and 205(g) grant 
awards) to the State pending compli¬ 
ance with the requirements, and may 
suspend or terminate the current 208 
grant (and appropriate portions of the 
106 and nonconstruction related 
205(g) grants) in accordance with 
§§ 30.915 and 30.920 of this chapter. 

§35.1521-4 EPA approval. 

(a) Within 150 days after receipt of a 
WQM plan for evaluation under 
§ 35.1521-2(b), the Regional Adminis¬ 
trator shall take action under this sec¬ 
tion. Plan recommendations may be 
approved and designated ^management 
agencies accepted with conditions. The 
Regional Administrator shall notify 
the Governor and the planning agency 
in writing of the following: 

(1) Plan provisions approved and 
designated management agencies ac¬ 
cepted. Specific conditions approved 
for incorporation into NPDES permits 
under section 208(e) shall be identi¬ 
fied. Where provisions are approved 
under this section with conditions, a 
schedule for completion of revisions 
shall be included. 

(2) For plan recommendations disap¬ 
proved and designated management 
agencies not accepted, the plan revi¬ 
sions necessary to obtain approval and 
acceptance. 

(b) Periodically, EPA shall publish 
notices in the Federal Register de¬ 
scribing actions taken under this sec¬ 
tion. Where a plan is approved with 
conditions, the notice shall specify an 
EPA contact for more information 
about the conditions. 

§35.1522 Reviewing plan applicability 
after approval. 

The State shall identify, with EPA 
approval, an agency to review facilities 
plans and advise EPA concerning 
whether proposed treatment works 
projects are in conformity with the ap¬ 
proved WQM plan under sections 
204(a)(1) and 208(d), and whether pro- 
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posed permits under section 402 of the 
Act are in conflict with the plan under 
section 208(e) (if the permit program 
has been delegated to the State). EPA 
shall consider any comments provided 
by this agency in making the determi¬ 
nations required under sections 204(a), 
208(d) and 208(e). The agency identi¬ 
fied for wastewater treatment facility 
plan review shall be the agency which 
will have responsibility (whether by 
designation or through delegation 
from a designated agency) for the on¬ 
going WQM planning functions relat¬ 
ed to wastewater treatment facilities. 
The identified agency shall also be re¬ 
sponsible for reviewing conformity of 
treatment works projects with non¬ 
point source and other elements of the 
approved WQM plan. 

§35.1523 Evaluation of management 
agency performance. 

(a) Responsibility for evaluation of 
management agency performance re¬ 
sides primarily with the State, which 
shall provide a description of its evalu¬ 
ation output commitment in its work 
program. States may delegate portions 
of evaluation tasks to other appropri¬ 
ate agencies, but the State shall 
remain responsible for ensuring an 
adequate evaluation. The State shall 
consult with the areawide planning 
agency when evaluating a manage¬ 
ment agency responsible for imple¬ 
menting a pbrtion of the areawide’s 
plan. Results of the evaluation shall 
be reflected in the strategy and subse¬ 
quent work programs. 

(b) If the Regional Administrator 
determines it appropriate, EPA shall 
Independently evaluate management 
agency performance. 

(c) The State and EPA shall use the 
letters of commitment developed 
under § 35.1519-5(c) when evaluating 
management agency performance in 
implementing responsibilities assigned 
under the WQM plan. 

§35.1525 Change in management agency 
designation by States. 

Where evaluation of a management 
agency indicates a failure to imple¬ 
ment assigned responsibilities, the 
Governor, in consultation with the ap¬ 
propriate planning agency, shall with¬ 
draw the existing designation and pro¬ 
pose an alternate designation in ac¬ 
cordance with §35.1521, or take such 
other action as is needed to assure im¬ 
plementation. A change in manage¬ 
ment agency designation shall require 
EPA acceptance. In proposing to 
change a management agency’s desig¬ 
nation. the State shall follow the pro¬ 
cedures under § 35.1517-2(b), except 
that such procedures may be modified 
with concurrence of the Regional Ad¬ 
ministrator. 
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§35.1529 Intergovernmental coordination 
and cooperation. 

§35.1529-1 General. 

Each agency receiving assistance 
under this part shall assure adequate 
involvement of appropriate local, re¬ 
gional. State, interstate, and Federal 
agencies and coordination with other 
planning activities of those govern¬ 
ments. In accordance with the Presi¬ 
dential directive to consolidate plan¬ 
ning requirements. Federal agencies 
may be delegated responsibility under 
interagency agreement for developing 
WQM plan outputs. WQM plans may 
incorporate planning products of 
other Federal programs. The Regional 
Administrator shall not approve any 
work program unless satisfied that the 
applicant has procedures which will 
assure coordination with, and the ap¬ 
propriate involvement of, other affect¬ 
ed public agencies, and that the pro¬ 
posed work is in compliance with any 
applicable planning consolidation and 
other Federal environmental and com¬ 
munity development program require¬ 
ments. WQM plan development must 
be consistent with any applicable 
basin plan approved under section 209 
of the Act. 

§35.1529-2 Federal responsibility. 

Federal agencies shall cooperate 
with and give support to State and 
areawide planning agencies in the for¬ 
mulation and implementation of plans 
for the control of point and nonpoint 
pollution relating to Federal property, 
facilities, or activities, and land areas 
contiguous with federally owned land, 
in accordance with section 313 of the 
Act and Executive Order 11752. Upon 
request. EPA shall assist in assuring 
that cooperation and coordination are 
achieved among States and Federal 
agencies. 

§35.1529-3 Federal facility compliance. 

(a) In accordance with section 313 of 
the Act and Executive Order 11752, 
Federal properties, facilities, and ac¬ 
tivities shall comply with all Federal, 
State, interstate, and local require¬ 
ments. administrative authority, pro¬ 
cedures and sanctions respecting the 
control and abatement of water pollu¬ 
tion in the same manner and to the 
same extent as any nongovernmental 
entity. 

(b) Generally, EPA will attempt to 
facilitate resolution of conflicts among 
Federal agencies and State. Interstate, 
or local agencies in matters affecting 
the application of or compliance with 
a requirement for abatement of pollu¬ 
tion. Where EPA determines that its 
efforts are or likely will be unsuccess¬ 
ful, the matter shall be referred to the 
Office of Management and Budget 
under provisions of Executive Order 
11752. 


§35.1531 Implementation. 

§35.1531-1 General. 

The fundamental objective of all ac¬ 
tivities of State and other agencies 
under this subpart shall be to achieve 
the w r ater quality goals of the Act. 
Therefore, all planning shall aim at 
specific implementation action. The 
framework for implementation should 
be developed during the preparation 
of WQM plans. EPA shall not exercise 
any approval authority under this 
part, nor award any grant, unless the 
Regional Administrator is satisfied 
that the action for w'hich approval or 
grant funds is sought accords with this 
policy. This policy shall also be a key 
elements in evaluations conducted 
under this part. 

§35.1531-2 Funding. 

Except for subsection 208(j), imple- 
montation activities are generally not 
eligible for funding under section 208 
of the Act. In accordance with annual 
EPA guidance, funds under sections 
106. 201, 205(g). and 314 of the Act 
may be used for implementation activ¬ 
ities under approved water quality 
management plans, if such activities 
are eligible for funding under those 
sections. Funding may also be availa¬ 
ble for implementing BMPs in rural 
areas under section 208(j) and for cer¬ 
tain activities of other Federal agen¬ 
cies under section 3Q4(k) of the Act. 
Under RCRA. assistance is available to 
plan and implement programs to con¬ 
trol disposal of solid and hazardous 
waste. Other Federal agencies, such as 
the Department of Housing and Urban 
Development, may have funding avail¬ 
able for certain Implementation activi¬ 
ties. 

§ 35.1531-3 Remedies for failure to imple¬ 
ment. 

The Regional Administrator may 
take any appropriate action for failure 
to implement, including the following: 

(a) If the Regional Administrator de¬ 
termines that a State is not imple¬ 
menting any portion of an approved 
State WQM plan, or any portion of an 
approved areawide WQM plan for 
which the State has implementation 
responsibility, he may withhold all or 
part of funds which the State would 
otherwise receive under sections 106, 
205(g). 208. and 314 of the Act. Since 
the State is responsible for WQM 
planning throughout the State (see 
§35.1519-7). the Regional Administra¬ 
tor may also withold such grant funds 
from the State if he determines that: 
(1) Any approved portion of an 
areawide plan is not being implement¬ 
ed; (2) the State has the capability to 
implement those portions; and (3) 
after reasonable notice from the Re¬ 
gional administrator to the Governor. 


FEDERAL REGISTER VOL 43, NO. 177—TUESDAY, SEPTEMBER 12, 197B 





PROPOSED RULES 


40755 


the State has failed to use its best ef¬ 
forts to implement those portions. 

Note.— Reference to funds under section 
205(g) of the Act must be read in light of 
the definition in § 35.1502(b). The term does 
not include construction management assist¬ 
ance grants unde subpart F of this chapter. 

(b) The Regional Administrator, 
after consulting State and areawide 
planning agencies, and after public no¬ 
tification in accordance w ith part 25 of 
this chapter, may withdraw accept¬ 
ance of a management agency designa¬ 
tion or approval of a planning agency 
designation if the agency is not meet¬ 
ing its implementation responsibilities. 
The State shall then promptly desig¬ 
nate a replacement agency under 
§35.1517 or §35.1525. 

Under §30.340, such a failure may 
provide a basis for EPA determination 
that the disapproved agency is not en¬ 
titled to public trust and, therefore, is 
ineligible to receive funds under any 
EPA program. 

(c) After fiscal year 1979, no funds 
under section 208 of the Act will be 
available to any planning agency 
which developed a certified and ap¬ 
proved plan, unless a significant por¬ 
tion of the plan is being implemented. 

§35.1531-4 Relationship to other pro¬ 
grams. 

(a) Relationship to the NPDES pro - 
gram. In accordance with section 
208(e) of the Act. no NPDES permit 
may be issued to any point source 
which is in conflict with an approved 
WQM plan. Under § 35.1519-5(a), re¬ 
quirements for incorporation of condi¬ 
tions into permits under section 208(e) 
are identified during WQM planning. 
Permit conditions identified under sec¬ 
tion 208(e) may be superseded by ap¬ 
plicable, more stringent NPDES 
permit requirements. 

(b) Relationship to the construction 
grants program. (1) Under sections 
208(d) and 204(a)(1) of the Act. after 
relevant portions of a WQM plan are 
approved, section 201 construction 
grants may be awarded only to desig¬ 
nated management agencies for con¬ 
struction of treatment works in con¬ 
formity with the approved WQM plan. 
The State or areawide agency which 
the State has selected under §35.1522 
shall review each facility plan in its 
area for consistency with the approved 
WQM plan. Facility planning shall be 
based on wasteload allocations, delin¬ 
eation of facility planning areas, and 
population projection totals and disag¬ 
gregations in approved WQM plans. 
After October 1. 1979, the Regional 
Administrator shall not approve a 
grant for any municipal treatment 
works under section 201 of the Act 
where such facility-related informa¬ 
tion is not available in an approved 
WQM plan, unless the Regional Ad¬ 
ministrator determines in writing. 


based on information submitted by 
the State or grantee, that the facility 
related information was not within the 
scope of the WQM work program or 
that the award of the 201 grant is nec¬ 
essary to achieve water quality goals. 

(2) Construction grant project needs 
and priorities established during 
WQM planning shall be developed by 
State and areawide planning agencies 
consistent with the priority system of 
the State under § 35.915 and § 35.1513- 
2. In developing its annual priority 
list, the State shall consider the con¬ 
struction grant needs and priorities set 
forth in certified and approved State 
and areawide WQM plans. 

(c) Relationship to the rural clean 
water program. Under section 208(j) of 
the Act and regulations promulgated 
by the U.S. Department of Agriculture 
(with concurrence of the Administra¬ 
tor), financial assistance is available 
for installation of BMP’s to control ag¬ 
ricultural nonpoint source pollution. 

Note.— The Governor, or his or her desig¬ 
nee. must submit proposed projects in order 
of priority to the Secretary of Agriculture. 
Proposed projects are eligible if they are 
identified in approved portions of WQM 
plans. The management agency designated 
to implement the program must assure 
there will be an adequate level of participa¬ 
tion in BMP implementation in terms of the 
percentage of critical acreage or source of 
the problem that will be controlled. The 
management agency must certify that the 
BMP’s to be cost-shared are consistent with 
the approved WQM plan. 

§ 35.1533 Public participation. 

§35.1533-1 Purpose. 

The public participation goals, poli¬ 
cies and requirements in part 25 of 
this chapter apply to activities under 
this subpart. The purpose is to involve 
the public at appropriate implementa¬ 
tion points and throughout the plan¬ 
ning process (including determination 
of planning goals and objectives, iden¬ 
tification and assessment of alterna¬ 
tives, evaluation of proposed plans, 
and development of implementation 
strategies) so that planning and imple¬ 
mentation reflect public concerns and 
so that there is public understanding 
and support for WQM. 

§35.1533-2 Work programs. 

State and areawide work programs 
shall include a public participation ele¬ 
ment which identifies staff and budget 
resources; the schedule and anticipat¬ 
ed nature activities; key decision 
points for outputs where public con¬ 
sultation will occur and agency respon¬ 
siveness summaries will be prepared; a 
description of advisory committee 
membership; and mechanisms for co¬ 
ordinating public participation. 


§35.1533-3 Planning and implementation. 

State and areawide planning agen¬ 
cies shall establish mechanisms to en¬ 
courage public participation in WQM 
plan development and implementation 
in accordance with part 25 of this 
chapter. Information concerning the 
nature, scope, and anticipated impact 
of planning alternatives under consid¬ 
eration and of the proposed WQM 
plans shall be readily available to the 
public. Opportunities shall be provided 
for the public to review and comment 
on proposed WQM plans in accordance 
with §35.1521-2. An advisory commit¬ 
tee shall be established in accordance 
with § 25.3(d)(4) of this chapter and 
shall be consulted at appropriate times 
during WQM plan development. Any 
necessary modifications to existing ad¬ 
visory committees to meet the require¬ 
ments of part 25 of this chapter shall 
be completed within 45 days of the ini¬ 
tial grant award under this subpart. 
The advisory committee shall have the 
opportunity to review and comment on 
the agency’s annual grant application 
and proposed work program. A sum¬ 
mary of public participation during 
WQM plan development shall be for¬ 
warded to the State and EPA when 
the final WQM plan is submitted 
under § 35.1521. 

§ 35.1535 Allotments and reallotments. 

§35.1535-1 Allotments. 

(a) Section 106. Sums which the Ad¬ 
ministrator determines will be availa¬ 
ble for outputs funded under section 
106 of the Act for each fiscal year will 
be allocated to State and interstate 
agencies on the basis of the extent of 
the pollution problem. The allotment 
formula, allotment ratios, and the 
amounts available shall be announced 
in a notice in the Federal Register 
and included in each year’s annual 
guidance. Interstate agency allotment 
ratios are based on the level of fund¬ 
ing received in fiscal year 1973, pro¬ 
vided the total sum available under 
section 106 is at least $40 million. 

(b) Section 208. Sums which the Ad¬ 
ministrator determines will be availa¬ 
ble for outputs funded under section 
208 shall be allotted to each region 
generally on the basis of need, popula¬ 
tion, and land area of each region. The 
allotment formula, allotment ratios, 
and the amounts available shall be an¬ 
nounced in a notice in the Federal 
Register and included in each year’s 
annual guidance. Grant amounts shall 
be negotiated by the Regional Admin¬ 
istrator and each State and areawide 
agency in accordance with § 35.1511. 

(c) Section 205(g). Sums available to 
States under section 205(g) of the Act 
and subpart E of this chapter for 
permit program elements under sec¬ 
tions 402 and 404 of the Act and for 
statewide 208(b)(4) planning will be 
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determined on a case-by-case basis by 
the Regional Administrator. 

§ 35.1535-2 Reallotments. 

(a) At the end of each fiscal year, 
unobligated funds available under sec¬ 
tions 106 and 208 of the Act shall be 
reissued as carryover funds to the 
same Region for allocation to eligible 
agencies within that Region as deter¬ 
mined by the Regional Administrator. 

<b) Unobligated funds under section 
205(g) of the Act shall be managed in 
accordance with § 35.1020(e) of this 
chapter. 

§35.1537 Grant limitations and adminis¬ 
tration. 

§ 35.1537-1 Grant amount 

(a) For section 106 and 205(g) out¬ 
puts. Each State and interstate agency 
shall receive a grant from its final 106 
allotment and 205(g) nonconstruction 
management assistance funds in an 
amount not to exceed the reasonable 
cost of carrying out its approved pro¬ 
gram. as determined by the Regional 
Administrator. 

(b) For section 208 outputs. Each 
State and areawide planning agency 
shall receive a grant in an amount not 
to exceed 75 percent of the reasonable 
cost of carrying out its approved pro¬ 
gram, as determined by the Regional 
Administrator. 

§ 35.1537-2 Reduction of grant 

(a) Should the Regional Administra¬ 
tor's evaluation of the work program 
proposed by a State, interstate, or 
areawide agency indicate that the pro¬ 
posed output commitment is not con¬ 
sistent with the level of funding re¬ 
quested or national priorities, he or 
she shall negotiate with the agency to 
change the output commitment or to 
reduce the grant amount. However, 
should an agency propose a different 
set of outputs than suggested in the 
EPA annual guidance due to unantici¬ 
pated regional or statewide pollution 
problems, the Regional Administrator 
may approve the program provided he 
determines the outputs can and 
should be produced and the proposed 
funding is appropriate. 

(b) If a State, interstate or areawide 
agency fails to submit its work pro¬ 
gram by the dates specified in 
§35.1507-7, the grant amount may be 
reduced by an appropriate amount re¬ 
flecting the significance of the delay 
in relation to accomplishment of the 
proposed program. 

(c) Funds recovered under this sec¬ 
tion shall be available for allocation 
by the Regional Administrator to 
other agencies within the Region. 

§35.1537-3 Budget period. 

The budget period shall be for the 
Federal fiscal year. 


§ 35.1537-1 Eligibility. 

(a) Section 106. Grants may be 
awarded to a State or interstate water 
pollution control agency provided the 
agency has submitted a work program 
which satisfied the requirements of 
this subpart and is approved by the 
Regional Administrator. 

(b) Section 208. (1) Statewide 208 
planning grants for non-designated 
areas may be awarded to the State 
agency identified in the approved 
work program. 

(2) Area wide planning agencies shall 
be eligible for grant awards under 
these provisions only if it: 

(i) Is designated by the Governor 
under 208(a) and approved by the Re¬ 
gional Administrator as the official 
planning agency for the areas; 

(ii) Agrees to develop or revise a 208 
water quality management plan in ac¬ 
cordance with an approved work pro¬ 
gram; and 

(iii) Is deemed likely to be successful 
in its efforts by the Regional Adminis¬ 
trator who shall take into account in 
making this determination the past ef¬ 
forts of the agency, evaluations, and 
comments of the Governor and the 
public. 

§ 35.1537-5 Limitations on award. 

(a) No funds under section 106 of 
the Act shall be awarded to any State 
or interstate agency for any fiscal year 
unless the agency has certified (and 
the Regional Administrator agrees) 
that its expenditures of non-Federal 
funds during that fiscal year for its re¬ 
current 106 program expenditures will 
be not less than such expenditures 
during the fiscal year ending June 30, 
1971, or the last year of Federal sup¬ 
port is such Federal support was initi¬ 
ated subsequent to the fiscal year 
ending June 30, 1971. 

(b) If a State has received a con¬ 
struction management assistance 
grant under section 205(g) of the Act, 
the provisions of § 35.1016(a) of this 
chapter determine the maintenance of 
effort level, but in no case shall a 
State reduce its expenditures below 
the amount required in paragraph (a) 
of this section. 

(c) No funds under section 208 of the 
Act shall be awarded to a designated 
planning agency where previous plan¬ 
ning by that agency for the same 
water quality problem was not certi¬ 
fied by the State or was disapproved 
by EPA. 

(d) No funds under section 106 of 
the Act shall be awarded to any State 
which has not provided or is not carry¬ 
ing out as part of its program: (1) The 
establishment and operation of appro¬ 
priate devices, methods, systems, and 
procedures necessary to monitor, and 
to compile and analyze data on (in¬ 
cluding classification according to eu- 
trophic condition) the quality of navi¬ 


gable waters and to the extent practi¬ 
cable, ground waters including biologi¬ 
cal monitoring; and provision for an¬ 
nually updating such data and includ¬ 
ing it in the report required under sec¬ 
tion 305(b) of the Act. (§35.1570 sets 
forth the minimum requirements for 
an acceptable monitoring strategy 
under the Act.) (2) Authority compa¬ 
rable to that in section 504 of the Act, 
“Emergency Powers", and adequate 
contingency plans to implement the 
authority, in accordance with EPA 
guidance. 

(e) No grant shall be awarded for 
any activity which the Regional Ad¬ 
ministrator determines is not in con¬ 
formity with an approved State Imple¬ 
mentation Plan under the Clean Air 
Act. 

(f) No funds under section 106 of the 
Act shall be awarded to a State unless 
the Regional Administrator deter¬ 
mines that the level of funding for 
legal expenses related to enforcement 
activities is adequate (including fund¬ 
ing for expenses of the State’s attor¬ 
ney general or equivalent office, where 
the Regional Administrator deter¬ 
mines such funding to be appropriate). 

(g) No funds under section 106 of 
the Act shall be awarded to any State 
or interstate agency with respect to 
which there is in effect any federally 
assumed enforcement under section 
309(a)(2) of the Act. 

§35.1537-6 Allowable and unallowable 
costa. 

Allowable and unallowable costs 
under sections 106, 208, and 205(g) 
shall be determined by the Regional 
Administrator in accordance with 
§ 35.705 of this chapter if he or she de¬ 
termines that the costs are reasonable 
for carrying out approved activities. 
Costs related to the following activi¬ 
ties shall be unallowable: 

(a) Costs incurred in sewer evalua¬ 
tion surveys as required under 
§ 35.927-2 of this chapter: 

(b) Costs incurred in detailed sewer 
system mapping and related surveys: 

(c) Costs related to sewage collection 
systems; 

§276. 

(d) Cost of special studies for the 
specific benefit of individual, industri¬ 
al or commercial establishments; and 

(e) Costs of activities which are pri¬ 
marily of a research nature. 

§35.1537-7 Audit 

State or other agencies which re¬ 
ceive funds under more than one para¬ 
graph of § 35.1535-1 shall develop out¬ 
puts for the expenditure of those 
funds in such a manner as to assure 
the funds are used for permissible 
tasks and to permit accountability to 
each appropriation. However, com¬ 
monly funded outputs serving more 
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than one program shah be used where 
feasible. Generally, the audit shall be 
conducted only back to the approved 
work program. The Regional Adminis¬ 
trator may establish procedures in the 
State/EPA agreement for accepting 
State audit results in lieu of EPA 
audit. 

§ 35.1537-8 Adherence to budget estimates. 

Grant expenditures shall be consist¬ 
ent with the resource estimates con¬ 
tained in the approved work program. 
If rebudgeting of funds among pro¬ 
gram elements becomes necessary, the 
provisions of §30.610 of this chapter 
shall be applied. 

§35.1537-9 Program changes. 

The grantee shall conduct its activi¬ 
ties in a manner consistent with the 
approved work program. If budget 
changes to the approved State pro¬ 
gram become necessary, the provisions 
of §30.610 of this chapter shall be ap¬ 
plied. 
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§35.1537-10 Payment 

Grant payments shall be made in ac¬ 
cordance with §30.615 of this chapter. 
Notwithstanding the provisions of 
§ 30.345 of this chapter, the first grant 
payment subsequent to grant award 
may include reimbursement of all al¬ 
lowable costs incurred from the begin¬ 
ning of tlte approved budget period, 
provided that monthly costs incurred 
from the beginning of the budget 
period to the date of grant award do 
not exceed the level of costs approved 
by the Regional Administrator as rea¬ 
sonable. 


§35.1537-11 Financial status report. 

Within 90 days after the end of each 
budget period, the grantee shall 
submit to the Regional Administrator 
an annual report of all expenditures 
(Federal and non-Federal) which ac¬ 
crued during the budget period. Begin¬ 
ning in the second quarter of any suc¬ 
ceeding budget period, grant payments 
may be withheld under §30.615-3 of 
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this chapter until this report is re¬ 
ceived. 

§ 35.1537-12 Disputes under this subpart. 

Final determinations of the Region¬ 
al Administrator concerning refusal to 
award grant funds and termination or 
suspension of grants, and final deter¬ 
minations of the Regional Administra¬ 
tor concerning disputes as to Allowa¬ 
ble costs or other matters arising 
under a grant, shall be final and con¬ 
clusive unless appealed by the appli¬ 
cant or grantee in writing within 30 
days from the date of receipt of such 
final determination. Procedures and 
further requirements are set forth in 
the “Disputes" provisions of part 30. 
subpart J of this subchapter. 

§35.1580 Development of programs for 
controlling the discharge or placement 
of dredged or fill material. I Reserved 1 

Appendix A—Water quality and pol¬ 
lutant source monitoring. 

[Remains the same. See Appendix A. 
subpart B, Part 351 

[FR Doc. 78-25596 Filed 9-11-78; 8:45 am] 
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[4510-43] 

Title 30—Mineral Resources 

CHAPTER I—MINE SAFETY AND 
HEALTH ADMINISTRATION, DE¬ 
PARTMENT OF LABOR 

SUBCHAPTER O—COAL MINE HEALTH AND 
SAFETY 

PART 70—MANDATORY HEALTH 

STANDARDS—UNDERGROUND 
COAL MINES 

p AR T 71—MANDATORY HEALTH 

STANDARDS—SURFACE COAL 
MINES 

Noise Dosimeters 

AGENCY: Mine Safety and Health 
Administration, Department of Labor. 

ACTION: Final rule. 

SUMMARY: These amendments to 30 
CFR Part 70 permit the use of person¬ 
al noise dosimeters to determine noise 
exposure in coal mines and set forth 
the procedures to be followed in 
taking such noise measurements. The 
use of a personal noise dosimeter will 
for the first time allow accurate mea¬ 
surements of noise exposures for all 
miners working on mobile equipment. 
These amendments are also applicable 
to 30 CFR Part 71. Technical amend¬ 
ments to Parts 70 and 71 are also in¬ 
cluded. 

EFFECTIVE DATE: October 1. 1978. 
FOR FURTHER INFORMATION 
CONTACT: 

Joseph A. Lamonica, Chief, Division 
of Health, Coal Mine Safety and 
Health. Mine Safety and Health Ad¬ 
ministration, Ballston Tower #3. 
Room 830, 4015 Wilson Boulevard, 
Arlington, Virginia 22203, phone 
703-235-1358. 

SUPPLEMENTARY INFORMATION: 

Background Information 

On June 2. 1977, the Mining En¬ 
forcement and Safety Administration, 
Department of the Interior, published 
in the Federal Register (42 FR 28151) 
proposed amendments to 30 CFR Part 
70 that w'ould permit the use of per¬ 
sonal noise dosimeters to determine 
noise exposure in coal mines. The pro¬ 
posed amendments had been transmit¬ 
ted to the Department of the Interior 
by the Secretary of Health, Education, 
and Welfare under section 101(d) of 
the Federal Coal Mine Health and 
Safety Act of 1969 (30 U.S.C. 811(d)) 
(Coal Act). 

Interested persons were afforded a 
period of 45 days within which to 
submit comments, suggestions, objec¬ 
tions and requests for hearing. Pursu- 
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ant to requests, a public hearing was 
conducted on September 29, 1977. On 
the basis of the evidence presented at 
the hearing and other available infor¬ 
mation, findings of fact were pub¬ 
lished in the Federal Register on-Jan- 
uary 27, 1978 (43 FR 3729). 

Under the Federal Mine Safety and 
Health Amendments Act of 1977, Pub. 

L. 95-164 (Amendments Act), the rule- 
making responsibilities of the Secre¬ 
taries of the Interior and Health, Edu¬ 
cation, and Welfare under section 101 
of the Coal Act were transferred to 
the Secretary of .Labor on March 9, 
1978. Rulemaking commenced under 
the Coal Act was authorized to be con¬ 
tinued by the Department of Labor 
under the provisions of the Amend¬ 
ments Act. 

Discussion of the Final Rule 

Section 70.500(f) of the proposed 
rule contained a definition of “inte¬ 
grating sound level meter.*' a term 
which was used throughout the text of 
the proposal. Since the amendments 
pertain only to the use of personal 
noise dosimeters, which are a subclass 
of integrating sound level meters, the 
term “personal noise dosimeter” has 
been substituted wherever the term 
“integrating sound level meter” ap¬ 
peared in the proposed rule. 

The term “noise level measurement” 
was used throughout the text of the 
proposed rule. The term “noise expo¬ 
sure measurement” has been substi¬ 
tuted in the final rule for the follow¬ 
ing reasons. The w f ord “level” denotes 
a sound pressure level or a weighted 
sound pressure level (e.g., A-weighted) 
and personal noise dosimeters measure 
noise dose and not noise level. In addi¬ 
tion, the purpose of using either sound 
level meters or personal noise dosi¬ 
meters is to assess individual noise ex¬ 
posure, which is a function of both 
noise level and time of exposure. Con¬ 
forming technical amendments are 
also made to subpart F of part 70 and 
subpart D of part 71 to substitute the 
word “exposure” for “level” wherever 
it is appropriate. 

The proposed amendment to § 70.505 
stipulates that noise exposure mea¬ 
surements may be taken by personal 
noise dosimeters which have been 
found to be acceptable by the Mine 
Safety and Health Administration 
(MSHA). The tests and criteria used 
by MSHA to determine acceptability 
of personal noise dosimeters have been 
published in “MSHA Test Procedures 
and Acceptability Criteria for Noise 
Dosimeters”. MSHA RI 1072, 1978. by 
Dennis Giardino. John Seiler, and 
Timothy Y. Yen. These tests are de¬ 
rived from procedures and data report¬ 
ed by Timothy Y. Yen and Kenneth C. 
Stewart in a report entitled “Noise Do¬ 
simeter Performance—A second Evalu¬ 
ation.” Bureau of Mines Information 


Circular, IC8754. 1977. These tests and 
criteria as published in RI 1072 con¬ 
tain two changes from those used in 
establishing the list of acceptable in¬ 
struments published in the preamble 
to the proposed regulations. These 
changes were made as a result of the 
Findings of Fact from the public hear¬ 
ing. The first change added a criterion 
for performance at dosimeter thresh¬ 
old (the level at which the dosimeter 
begins*to record noise exposure) to the 
list of test criteria. This threshold test 
is based on exposing a dosimeter to a 
1000 Hz. 88 dBA, puretone acoustic 
signal for one hour. The resultant 
dose must be equal to or less than 1.0 
percent. The second change provided 
that two out of three instruments (in¬ 
stead of one of three) of a given model 
must pass all test criteria before the 
model is accepted by MSHA. Manufac¬ 
turers whose instruments were re¬ 
moved from the current list of accept¬ 
able models because of these changes 
in criteria have been informed of the 
basis for such removal and given an 
opportunity to correct instrument 
errors and resubmit instruments for 
testing and inclusion on the list of ac¬ 
ceptable models. The following dosi¬ 
meters are now acceptable to MSHA: 


Manufacturer 

Bruel and Kjaer. Inc.-.——••• 

Benidx...... 

E. I. DuPont----- 

Edmont-Wilson Co~~.- 

GenRad. Inc—..-. 

Mine Safety Appliances Co ............. 

Quest--..--............. 

Simpson Electric Co.-. 


Model No. 
4425. 
ADS- 
3000. 
D-100. 
D-376. 
60-520. 
1944. 
1954. 


M-7. 

891. 


The results of several studies indi¬ 
cate that the positioning of the per¬ 
sonal noise dosimeter microphone on 
an individual is critical for limiting 
measurement errors associated with 
body baffle and absorption effects. 
These studies include Bureau of Mines 
Report of Investigation 7810, “Re¬ 
sponse Variation of a Microphone 
Worn on the Human Body,” by Terry 
L. Muldoon: “Optimum Microphone 
Location for Dosimeters,” by Leonard 
C. Marraccini and Dennis A. Giardino 
(Proceedings of Noisexpo 1975); and 
“Summary of Dosimeter Microphone 
Placement Errors,” by J. Alton Burks 
(Internal MESA Memorandum. 1977). 
The instructions in the proposed rule 
for positioning and orienting the per¬ 
sonal noise dosimeter microphone 
(section 506(d)(1)) were somewhat un¬ 
clear. These instructions have been 
reworded and supplemented with a 
diagram which will better describe the 
desired positioning of the microphone. 

Although the personal noise dosi¬ 
meter has been shown to be a reliable 
measurement instrument, equipment 
failure rates up to 4.5 percent have 
been reported. A frequent cause of 
equipment failure is attributed to mi- 
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crophone errors associated with dust 
accumulation or actual damage to the 
microphone from dropping the micro¬ 
phone on hard surfaces. To prevent 
damage to the microphone and mini¬ 
mize safety problems associated with 
the wearing of personal noise dosi¬ 
meters. a statement has been added to 
§ 70.506(d). which provides that the in¬ 
strument case and microphone cable 
shall be positioned underneath exteri¬ 
or clothing whenever practical. Fur¬ 
thermore. since the potential for dust 
accumulation in the microphone is 
high in coal mine environments, a new 
paragraph (b)(3) has been added to 
§70.506. This new paragraph requires 
annual recalibration of personal noise 
dosimeters including, as a minimum, 
frequency response testing and visual 
inspection of the microphone for any 
foreign matter or damage. 

To compute noise exposure, informa¬ 
tion must be available on noise level or 
integrated noise dose together with in¬ 
formation on the amount of exposure 
time. Therefore, space is provided on 
the Coal Mine Noise Data Report for 
recording the total measurement time 
for both sound level meter and person¬ 
al noise dosimeter measurements. 

Drafting Information 

The principal persons responsible 
for the preparation of this final rule 
are: Joseph A. Lamonica. Chief, Divi¬ 
sion of Health. Coal Mine Safety and 
Health; William H. Sutherland. Divi¬ 
sion of Health, Coal Mine Safety and 
Health; and Frank A. White, Office of 
Standards, Regulations and Variances, 
MSHA. 

Dated: August 25, 1978. 

Robert B. Lagather. 

Assistant Secretary 
for Mine Safety and Health. 

Subchapter O of Chapter I of Title 
30 of the Code of Federal Regulations 
is amended as follows: 

1. In §70.500, paragraph (a) is re¬ 
vised and a new paragraph (f) is added 
as follows: 

§ 70.500 Definitions. 

(a) “dBA” means noise level in deci¬ 
bels. relative to a reference level of 20 
micro pascals, as measured by the use 
of an A-weighting and slow metering 
characteristic as specified in American 
National Standards Institute (ANSI), 
“Specification for Sound Level 
Meters,” Sl.4-1971 (Type S2A). 


(f) “Personal noise dosimeter” 
means equipment worn by an individu¬ 
al. which performs noise level mea¬ 
surements along with exposure time 
measurements. The circuitry of the in¬ 
strument is such that It automatically 
performs the computation of the mul¬ 
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tiple noise exposure specified in 
§ 70.502. 

§§70.503, 70.504, 70.504-1 and 70.504-2 
(Amended] 

2. Sections 70.504, 70.504-1 and 
70.504-2 and the headings to §§ 70.503 
and 70.504 are amended by deleting 
the word “level” wherever it appears 
and substituting the word “exposure” 
therefor. 

3. Sections 70.505 and 70.506 are re¬ 
vised to read as follows: 

§ 70.505 Noise exposure measurement 
equipment 

Noise exposure measurements shall 
be taken only with equipment which is 
approved by the Mine Safety and 
Health Administration as permissible 
electric face equipment under the pro¬ 
visions of Part 18 of this chapter and 
which in the case of sound level 
meters, meets American National 
Standards Institute (ANSI), “Specifi¬ 
cation for Sound Level Meters,” Sl.4- 
1971 (Type S2A), or in the case of per¬ 
sonal noise dosimeters, has been found 
to be acceptable by the Mine Safety 
and Health Administration. 

§ 70.506 Noise exposure measurement pro¬ 
cedures; instrument setting; calibra¬ 
tion. 

(a) Noise exposure measurements 
made with sound level meters shall 
conform to the following: 

(1) Noise exposure measurements 
shall be made at locations where the 
noise it typical of that entering the 
ears of the miner whose exposure is 
under consideration. 

(2) Five measurements shall be made 
for each type of noise exposure pro¬ 
ducing operation to which the miner 
under consideration is exposed. 

(3) Each measurement shall be made 
by observing the A-scale readings for 
30 seconds and recording the noise 
level. 

(4) The average of the five noise 
level measurements shall be consid¬ 
ered as the noise level measurement 
which is representative of the oper¬ 
ation. 

(5) Where different and distinct 
noise levels occur at various phases of 
an operation, noise exposure measure¬ 
ments shall be made in accordance 
with this section for each distinct 
phase. 

(6) The noise levels and the estimat¬ 
ed length of time the miner is exposed 
to each level during a normal work 
shift shall be reported for the oper¬ 
ation. 

(b) Noise exposure measurements 
made with personal noise dosimeters 
shall conform to the following: 

(1) For the miner whose noise expo¬ 
sure is under consideration, noise ex¬ 
posure measurements shall be made 
with the personal noise dosimeter mi¬ 
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crophone located at the top of the 
shoulder, midway between the neck 
and the end of the shoulder with the 
microphone pointing in a vertical 
upward direction in accordance with 
the diagram shown below: 



(2) To the extent practical, the per¬ 
sonal noise dosimeter instrument case 
and microphone cable shall be posi¬ 
tioned underneath exterior clothing so 
as to minimize potential safety prob¬ 
lems and damage to the instrument. 
The microphone shall not be covered 
by clothing. 

(3) The personal noise dosimeter 
shall be worn by the miner whose 
noise exposure is under consideration 
for an entire normal work shift and 
the accumulated per centum of the 
noise exposure shall be reported. 

(c) Noise exposure measurement in¬ 
struments specified in § 70.505 shall be 
set to operate with the A-weighted 
network and slow response. 

(d) (1) Sound level meters and per¬ 
sonal noise dosimeters used by an op¬ 
erator in fulfilling the requirements of 
this subpart shall be acoustically cali¬ 
brated in accordance with the manu¬ 
facturer’s instructions before and 
after each shift on which the meter is 
used. 

(2) Sound level meters and personal 
noise dosimeters used by an author¬ 
ized representative of the Secretary 
shall be acoustically calibrated in ac¬ 
cordance with the manufacturer’s 
instructions or by another equivalent 
procedure before and after each shift 
on which the meter is used. 

(3) Personal noise dosimeters shall 
be recalibrated annually, including, as 
a minimum, the following: 

(i) Visual inspection of the micro¬ 
phone for any foreign matter or 
damage, 

(ii) Comparison of the dosimeter, at 
100 Hz, with a laboratory type conden- 
sor microphone of known sensitivity, 
and 
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(iii) Frequency response testing In a 
free or diffused field where the sound 
field is established using a laboratory 
type condensor microphone of known 
sensitivity. 

(4) A document containing the date 
of the annual recalibration of each 
personal noise dosimeter and the 
names of the individual and organiza¬ 
tion performing the calibration shall 
be kept on file at each mine office. 

(e)(1) Acoustical calibrators which 
are used to calibrate sound level 
meters and personal noise dosimeters 
shall be recalibrated once a year using 
a laboratory type condensor micro¬ 
phone of known sensitivity as deter¬ 
mined by a National Bureau of Stand¬ 
ards calibration. 

(2) A document containing the date 
of the annual calibration of each 
acoustical calibrator and the names of 
the indivdual and organization per¬ 


forming the calibration shall be on file 
at each mine office. 

§§70.507—70.510 [Amended] 

4. Sections 70.507. 70.508. 70.509 and 
70.510 and the headings to §§70.507. 
70.508 and 70.509 are amended by de¬ 
leting the word “level” in the phrase 
“noise level survey” wherever it ap¬ 
pears and substituting the word “expo¬ 
sure” therefor. 

5. In § 70.509, paragraph (b) is 
amended by deleting the word “level” 
in the phrase “noise level measure¬ 
ments” wherever it appears and substi¬ 
tuting the word “exposure” therefor. 

6. A new §70.511 is added as follows: 

§ 70.511 Incorporation by reference. 

In accordance with 5 U.S.C. 
552(a)(1). the technical publication. 
“Specification for Sound Level 


Meters”, Sl.4-1971 (Type S2A), issued 
by the American National Standards 
Institute (ANSI), April 27, 1971, refer¬ 
enced in this subpart F is hereby in¬ 
corporated by reference and made a 
part hereof. The incorporated techni¬ 
cal publication is available for exami¬ 
nation at MSHA, 4015 Wilson Blvd., 
Arlington, Va. 22203; the National In¬ 
stitute for Occupational Safety and 
Health, 5600 Fishers Lane, Rockville, 
Md. 20857; each Coal Mine Health and 
Safety District and Subdistrict Office 
and the Federal Register library. In 
addition, copies of the document can 
be purchased from the American Na¬ 
tional Standards Institute (ANSI), 
1430 Broadway, New York, N.Y. 10018. 

Note.—I ncorporation by reference provi¬ 
sions approved by the Director of the Feder¬ 
al Register on June 14, 1978. 

7. Figure 1 is revised as follows: 
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(Submit one 

form for each miner) Figure 1 

.• 

COAL MINE NOISE DATA REPORT 

Date: 

/ / 

mo. 

day yr. 

Company: 

Mine Name 


Mine I.D. Number: 


Section/Pit Number:___ 

Miners Name:_______ 

Miners SSN:____ 

Occupation Code: 

Initial_ Periodic_Supplemental 

Hearing Protective Device Used: 

Yes_ No_ If Yes "R" Value_ 

Equipment in Operation: 

Manufacturer___ 

Type_ 

Model Number 


Serial or Company Number 



Dosimeter Reading: 


Measurement Time (In Minutes): 


Operations 

(Loading,Tramming,Etc.) 

Noise Level 
dBA Average 

Minutes 

Exposure 


/ 


• 



, 

















Signature of Qualified Person: 

• 
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§§71.302—71.305 [Amended] 

8. Sections 71.302, 71.303, 71.304 and 
71.305 and the headings to §§71.302, 
71.303, and 71.304 are amended by de¬ 
leting the word “lever* in the phrase 
“noise level survey*’ wherever it ap¬ 
pears and substituting the word “expo¬ 
sure” therefor. 

9. Section 71.304(b) is amended by 
deleting the word ievel** in the phrase 
“noise level measurement” wherever it 
appears and substituting the word “ex¬ 
posure” therefor. 

fFR Doc. 78-35640 Piled 9-11-78: 8:45 am) 


/ 
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14510-43] 

DEPARTMENT OF LABOR 

Min# Safety and Health Administration 
[30 CFR Parts 55, 56, and 57] 

METAL AND NONMETAL MINES 
, Advisory Standards 

AGENCY: Mine Safety and Health 
Administration, Department of Labor. 

ACTION: Proposed rule. 

SUMMARY: This proposed rule would 
revoke or revise and make mandatory 
existing advisory health and safety 
standards applicable to metal and non- 
metal mines and mills pursuant to the 
requirements of section 301(b)(2) of 
the Federal Mine Safety and Health 
Amendments Act of 1977. The effect 
of the proposals will be to make man¬ 
datory and enforceable certain adviso¬ 
ry standards in order to improve the 
health and safety of metal and nonme¬ 
tal miners. 

DATES: Comments must be received 
by October 9, 1978. 

ADDRESS: Send comments to Frank 
A. White, Office of Standards. Regula¬ 
tions and Variances, Mine Safety and 
Health Administration, Room 629, 
Ballston Tower No. 3, 4015 Wilson 
Boulevard, Arlington, Va. 22203. 703- 
235-1910. 

FOR FURTHER INFORMATION 
CONTACT: 

Roy L. Bernard, Chief. Division of 
Safety, Metal and Nonmetal Mine 
Safety and Health, Mine Safety and 
Health Administration, Room 717, 
Ballston Tower No. 3. 4015 Wilson 
Boulevard, Arlington, Va. 22203, 
703-235-8646. 

SUPPLEMENTARY INFORMATION: 

I. Background Information 

The Federal Mine Safety and Health 
Amendments Act of 1977, Pub. L. 95- 
164 (Amendments Act) applies to all 
coal mines and metal and nonmetal 
mines. The Amendments Act amended 
the Federal Coal Mine Health and 
Safety Act of 1969. Pub. L. 91-173, and 
repealed the Federal Metal and Non- 
metallic Mine Safety Act of 1966, Pub. 
L. 89-577. Section 301(b)(2) of the 
Amendments Act provides that within 
60 days after its enactment on Novenv 
ber 9. 1977, the Secretary shall have 
established an advisory committee 
under section 102 of the Federal Mine 
Safety and Health Act of 1977, Pub. L. 
91-173 as amended by Pub. L. 95-164, 
to review the existing health and 
safety advisory standards developed 
and promulgated under the Federal 
Metal and Nonmetallic Mine Safety 
Act of 1966 (Metal Act). The advisory 
committee had 180 days after its es¬ 


tablishment to review and recommend 
to the Secretary those standards or 
modifications thereof which should be 
upgraded and promulgated as new, 
mandatory standards. 

On January 5, 1978, the Secretary of 
Labor (Secretary) established the Ad¬ 
visory Committee to review metal and 
nonmetal mine safety and health 
standards. It consisted of three repre¬ 
sentatives each from labor and indus¬ 
try and seven public members with no 
economic interest in the mining indus¬ 
try. The advisory committee was char¬ 
tered and conducted public meetings 
in accordance with the Federal Adviso¬ 
ry Committee Act, Pub. L. 92-463. 
After publishing notices of meetings in 
the Federal Register, the advisory 
committee held four sets of meetings 
that were open to the public and heav¬ 
ily attended in Washington, D.C. on 
March 6-10, 1978 (43 FR 7071), 
Tuscon, Ariz., on April 4-7, 1978 (43 
FR 11278), Arlington. Va.. on May 1-5, 
1978 (43 FR 15805), and again in 
Washington, D.C. on May 22-25. 1978 
(43 FR 19477). The advisory commit¬ 
tee made its final recommendations to 
the Secretary on July 5, 1978 which, 
with a few editorial changes, and up¬ 
dating of the incorporated publica¬ 
tions used in the proposed revisions 
for the term “Flash point”, comprise 
this proposed rule. 

II. Discussion of the Proposed Rule 

The advisory committee reviewed 
the 229 existing advisory standards 
published in 30 CFR Parts 55, 56, and 
57. The committee recommended that 
161 advisory standards be made man¬ 
datory and that 68 standards be re¬ 
voked. The upgraded advisory stand¬ 
ards apply to ground control: fire pre¬ 
vention and control; air quality, venti¬ 
lation. radiation, and physical agents; 
aerial tramways; travelways and es- 
capeways; electricity; compressed air 
and boilers; use of equipment; person¬ 
al 'protection; material storage and 
handling; safety programs; man hoist¬ 
ing; explosives; and gassy mines. 

Certain of the advisory standards 
were proposed to be revised and made 
mandatory in part III of the Federal 
Register on September 25, 1975 (40 
FR 44272-44285) and were subject to 
formal public rulemaking . hearings 
under the Metal Act. Administrative 
Law Judges submitted recommended 
decisions to the Secretary of Interior 
on November 16, 1977 and February 
10, 1978 respectively, and no final 
action had been taken by the Depart¬ 
ment of Interior. The advisory com¬ 
mittee considered the standards rec¬ 
ommended by the Administrative Law 
Judges and generally the recommen¬ 
dations made to the Secretary by the 
advisory committee and republished in 
this proposed rule are substantially 
the same as those of Administrative 


Law Judges. Also included in the modi¬ 
fications recommended by the adviso¬ 
ry committee are the following: 

(1) The extension coverage of cer¬ 
tain standards from part 57 for under¬ 
ground mines to parts 55 and 56 for 
open pit mines, and sand, gravel and 
crushed stone operations, respectively. 

(2) A revision of the definition for 
the term “Flash point”, and adding 
new definitions for the terms “com¬ 
bustible liquid” and “flammable 
liquid”, all in parts 55, 56. and 57; and, 
the addition of a new definition for 
the term “designated underground fire 
area” in part 57 only. 

(3) An expansion of coverage of cer¬ 
tain standards previously applicable to 
surface only or underground only in 
part 57. 

In addition to section 301 of the 
Amendments Act, the modifications 
recommended by the advisory commit¬ 
tee and published in this proposed 
rule are authorized under sections 101 
and 508 of the Federal Mine Safety 
and Health Act of 1977. 

The advisory committee took consid¬ 
erable time discussing and making its 
recommendations on standards 57.4- 
61. 55.18-2, 56.18-2, and 57.18-2. Be¬ 
cause of the importance of these 
standards and the desire of the Mine 
Safety and Health Administration 
(MSHA) to base its decisions with re¬ 
spect to these standards on comments 
and data which are as complete as pos¬ 
sible, interested persons and organiza¬ 
tions are further requested to submit 
specific comments and suggestions, in¬ 
cluding recommended wording, for 
these standards. 

Standard 57.4-61 is applicable to un¬ 
derground operations of underground 
mines and covers the recognized po¬ 
tential for fire and the need to control 
air coursed into a mine in the event of 
fire underground. This control is es¬ 
sential to protect and evacuate miners 
during an emergency. Ventilation con¬ 
trol doors and fire doors are needed 
for control of smoke and toxic prod¬ 
ucts from a fire in the shaft and for 
protection from a fire on the under¬ 
ground levels. Another important con¬ 
sideration for doors is the need to es¬ 
tablish a base station for rescuing 
miners trapped by a fire. Because time 
is essential in any rescue operation, 
having doors already installed saves 
valuable time. MSHA is particularly 
concerned that the portion of the pro¬ 
posed rule which provides for “review 
and comment” by the Secretary may 
not adequately ensure that these fac¬ 
tors are fully considered and imple¬ 
mented in all cases. 

Standards 55.18-2, 56.18-2, and 

57.18-2 apply to all metal and nonme¬ 
tal mines and recognize that regular 
examinations of each active working 
or installation is the mine operator’s 
best method for preventing accidents. 
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injuries, and occupational illnesses. 
Similar mandatory standards are pub¬ 
lished for coal mines in 30 CFR 75.303 
through 75.315, and 30 CFR 77.1713. 
The coal standards are applicable to 
underground and surface operations 
respectively. 

During the advisory committee’s 
considerations for revising the defini¬ 
tion of “Plash point” in parts 55, 56, 
and 57, MSHA suggested using the 
1970 test for flash point by the tag 
closed tester ASTM D 56-70 and the 
1973 test for flash point by Pensky- 
Martens closed tester ASTM D 93-73. 
However, since both publications are 
difficult to obtain and were updated in 
1977 by the American Society of Test¬ 
ing and Materials, it is proposed to in¬ 
corporate the 1977 publications in the 
term “Flash point” or ASTM D 56-77 
and ASTM D 93-77, respectively. 

III. Expedited Rulemaking 

This rulemaking procedure being 
followed by Mine Safety and Health 
Administration with respect to this 
proposed rule is required by section 
301(b)(2) of the Amendments Act. 
Under Executive Order No. 12044 
issued on March 23, 1978, entitled “Im¬ 
proving Government Regulations” 
(see 43 FR 12661-12670), a comment 
period of at least 60 days would nor¬ 
mally be allowed, during which any 
person may request a public hearing. 
Section 301(b)(2) of the Amendments 
Act provides an expedited procedure 
for review of existing advisory stand¬ 
ards, comment period, and promulga¬ 
tion of the final mandatory standards. 
The Secretary is directed to afford in¬ 
terested persons a period of 25 days 
after publication of this proposed rule 
to submit written data or comments 
and the new, mandatory standards are 
to be promulgated in the Federal Reg¬ 
ister no later than 30 days after the 
close of such comment period. Accord¬ 
ingly, because of the limited time re¬ 
maining before promulgation, it is re¬ 
quested that data or comments are 
submitted at the earliest possible date 
but no later than October 9. 1978. 

Since the statutory comment period 
for this proposed rule is 25 days and 
final standards are to be promulgated 
within 30 days thereafter, it is not pos¬ 
sible to give the public 60 days to com¬ 
ment on this proposed rule. 

IV. Drafting Information 

The principal persons responsible 
for drafting the proposed rule are: 
Herbert P. LeVan. Office of Stand¬ 
ards. Regulations and Variances, 
MSHA; and Bernard R. McGuire, At¬ 
torney Advisor, Division of Mine 
Safety and Health, Office of the So¬ 
licitor. Department of Labor. 


V. Regulatory Analysis 

Note.— It has been determined that this 
document does not contain a major proposal 
requiring the preparation of a regulatory 
analysis under Executive Order No. 12044, 
or the Department df Labor’s proposed 
guidelines for implementation of the Execu¬ 
tive Order (43 PR 22915. May 26. 1978). 

Dated: September 7, 1978. 

Robert B. Lagather, 
Assistant Secretary • 
for Mine Safety and Health. 

In consideration of the foregoing it 
is proposed to amend 30 CFR Chapter 
I, Parts 55. 56, and 57 as follows: 

*A*T 55—HEALTH AND SAFETY STANDARDS— 
METAl AND NONMETALUC OPEN PIT MINES 

A. Section 55.2 “Definitions” is pro¬ 
posed to be amended as follows: 

§55.2 [Amended 1. 

1. It is proposed to add a definition 
of “Combustible liquid, class two com¬ 
bustible liquid, and class three com¬ 
bustible liquid” as follows: 

“Combustible liquid” means a liquid 
having a flash point at or above 100" 
F. (38* C.). “Class two combustible 
liquid” means a liquid having a flash 
point at or above 100* F. (38° C.) and 
below 140* F. (60° C.). “Class three 
combustible liquid” means a liquid 
having a flash point at or above 140* 
F. (60° C.) and an auto ignition tem¬ 
perature below 1,500* F. (816* C.). 

2. It is proposed to add a definition 
of “Flammable liquid” as follows: 

“Flammable liquid” means a liquid 
having a flash point below 100* p. r38* 
C.), and is designated a class one 
liquid. 

3. It is proposed to revise the defini¬ 
tion of “Flash point” as follows: 

“Flash point” means the minimum 
temperature of a liquid at which suffi¬ 
cient vapor is given off to form an ig- 
nitable mixture with the air near the 
surface of the liquid or within the 
vessel . used as determined in accord¬ 
ance with the standard method of test 
for flash point by the tag closed tester, 
ASTM Designation: D 56-77, American 
Society for Testing Materials or a 
standard method of test for flash 
point by Pensky-Martens closed tester, 
ASTM Designation: D 93-77, which¬ 
ever is applicable. ASTM D 56-70 and 
ASTM D 93-73 are hereby incorporat¬ 
ed by reference and are made a part 
hereof and may be examined at any 
Metal and Nonmetal Mine Safety and 
Health Subdistrict Office, the Mine 
Safety and Health Administration, 
and may be obtained from the Ameri¬ 
can Society of Testing and Materials, 
1916 Ray Street, Philadelphia, Pa. 
19103. 

B. Section 55.3 “Ground control” is 
proposed to be amended as follows: 
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§55.3 [Amended). 

1. It is proposed to revoke advisory 
standard 55.3-7. 

2. It is proposed to revise advisory 
standard 55.3-10 and make it manda¬ 
tory as follows: 

55.3- 10 Mandatory. Banks, benches, 
and terrain sloping into occupied 
working areas shall be examined after 
every freeze or thaw, and during, as 
well as after, abnormal rainfall. 
Should a potential fall of ground be 
detected, persons in affected working 
places shall be evacuated immediately. 

3. It is proposed to revoke advisory 
standard 55.3-13. 

4. It is proposed to add a new man¬ 
datory standard 55.3-58 as follows: 

55.3- 58 Mandatory. Where needed 
for ground support, rock bolts shall be 
installed as soon as practicable after 
an area is exposed. 

C. Section 55.4 “Fire prevention and 
control” is proposed to be amended as 
follows: 

§55.4 [Amended]. 

1. It is proposed to revise advisory 
standard 55.4-3 and make it manda¬ 
tory as follows: 

55.4- 3 Manatory. Areas surround¬ 
ing flammable and combustible liquid 
storage tanks and electrio substations 
shall be kept free from grass (dry), 
weeds, underbrush, and other combus¬ 
tible materials for at least 25 feet in 
all directions. 

2. It is proposed to revise advisory 
standard 55.4-5 and make it manda¬ 
tory as follows: 

55.4- 5 Mandatory. Fixed unburied 
flammable and combustible liquid 
storage tanks shall be mounted secure¬ 
ly on firm foundations. Piping shall be 
provided with flexible connections or 
other special fittings where necessary 
to prevent leaks caused from tank set¬ 
tling. 

3. It is proposed to replace reserved 
numbers 55.4-27 with a series of num¬ 
bers 55.4-27A through 55.4-27Z and to 
reserve number 55.4-27C through 

55.4- 27Z. 

4. It is proposed to replace number 

55.4- 39 with a series of numbers 55.4- 
39A through 55.4-39Z, and to reserve 
numbers 55.4-39C through 55.4-39Z. 

5. It is proposed to revise and renum¬ 
ber advisory standard 55.4-6 and make 
it mandatory as follows: 

55.4- 39A Mandatory. Buildings or 
rooms in which oil, grease, flammable 
liquids, or similar flammable materials 
are stored shall be of one-hour fire-re¬ 
sistance construction and well ventilat¬ 
ed. 

6. It is .proposed to revise advisory 
standard 55.4-7 and make it manda¬ 
tory as follows: 

55.4- 7 Mandatory. Means shall be 
provided to confine, remove, control, 
or drain away spilled or flowing flam¬ 
mable or combustible liquids. 
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7. It is proposed to revise advisory 
standard 55.4-13 and make it manda¬ 
tory as follows: 

55.4- 13 Mandatory. In areas where 
fire is a hazard, materials, such as oily 
waste and rags which are subject to 
spontaneous combustion, shall be 
placed in covered metal containers 
until disposed of properly. 

8. It is proposed to revise advisory 
standard 55.4-16 and make it manda¬ 
tory as follows: 

55.4- 16 Mandatory. Drip pans shall 
be provided to catch leakage or spill¬ 
age when oil or combustible liquids or 
flammable liquids are dispensed in a 
place or manner which may create a 
hazard. Floor areas where drip pans 
are used shall be kept clean. 

9. It is proposed to revoke advisory 
standard 55.4-17. 

10. It is proposed to revise advisory 
standard 55.4-25 and make it manda¬ 
tory as follows: 

55.4- 25 Mandatory. Fire hydrants 
shall have uniform fittings. Wrenches 
or keys to open the valves shall be 
readily available. Where necessary, 
adapters shall be provided that are ca¬ 
pable of connecting hydrant fittings to 
the hose equipment of local fire de¬ 
partments, and they also shall be read¬ 
ily available. 

11. It is proposed to revise advisory 
standard 55.4-26 and make it manda¬ 
tory as follows: 

55.4- 26 Mandatory. Water pipes, 
valves, outlets, hydrants, and hoses 
that are designated for firefighting 
purposes shall be inspected every 
three months and tested annually. 

12. It is proposed to revise advisory 
standard 55.4-30 and make it manda¬ 
tory as follows: 

55.4- 30 Mandatory. Employees 
shall be trained in the use of fire ex¬ 
tinguishers. 

13. It is proposed to revise and re¬ 
number advisory standard 55.4-31 and 
make it mandatory as follows: 

55.4- 39B Mandatory. Emergency 
firefighting plans and training, in 
combination with suitable evacuation 
and rescue plans and equipment, shall 
be established and such plans shall be 
coordinated with available profession¬ 
al firefighting organizations. Drills 
shall be held at least twice a year. 

14. It is proposed to revise and re¬ 
number advisory standard 55.4-34 and 
make it mandatory as follows: 

55.4- 47 Mandatory. Belt conveyors 
in locations where ignition of the con¬ 
veyor belt would create a hazard to 
personnel shall be provided with a 
safety switch to stop the drive pully 
automatically in the event of excessive 
slippage. 

15. It is proposed to revise and re¬ 
number advisory standard 55.4-39 and 
make it mandatory as follows: 

55.4- 27A Mandatory. No self-pro¬ 
pelled mobile equipment shall be oper¬ 


ated without a suitable fire extin¬ 
guisher accessible to the operator. 

16. It is proposed to revise advisory 
standard 55.4-41 and make it manda¬ 
tory as follows: 

55.4- 41 Mandatory. Every building 
or structure, new or old, designed for 
human occupancy shall be provided 
with exits sufficient to permit the 
prompt escape of occupants in case of 
fire or other emergency. The design of 
exits and other safeguards shall be 
such that reliance for safety to life in 
case of fire or other emergency will 
not depend solely on any single safe¬ 
guard; additional safeguards shall be 
provided for life safety in case any 
single safeguard is ineffective due to 
some human or mechanical failure. 

17. It is proposed to revise and re¬ 
number advisory standard 55.4-49 and 
make it mandatory as follows: 

55.4- 27B Mandatory. All flammable 
and combustible waste materials, 
grease, lubricants, or flammable liq¬ 
uids shall be disposed of in a manner 
to prevent an accumulation where 
they can create, a fire hazard to per¬ 
sonnel. 

D. Section 55.5 44 Air quality and 
physical agents” is proposed to be 
amended as follows: 

§55.5 [Amended]. 

1. It is proposed to revise advisory 
standard 55.5-4 and make it manda¬ 
tory as follows: 

55.5- 4 Mandatory. At muckpiles. 
haulage roads, rock transfer points, 
crushers, and other points, where dust 
is produced in amounts sufficient to 
cause a health or safety hazard, such 
dust shall be suitably controlled. 

E. Section 55.6 “Explosives” is pro¬ 
posed to be amended as follows: 

§ 55.6 [Amended]. 

1. It is proposed to revoke advisory 
standards 55.6-3 and 55.6-4. 

2. It is proposed to revise advisory 
standard 55.6-7 and make it manda¬ 
tory as follows: 

55.6- 7 Mandatory. Explosives, deto¬ 
nators. and related materials such as 
safety fuse and detonating cord shall 
be: 

(a) Stored in a manner to facilitate 
use of oldest stocks first. 

(b) Stored according to brand and 
grade in such a manner as to facilitate 
identification. 

(c) Stored with their top sides up. 

(d) Stacked in a stable manner but 
not more than eight (8) feet high. 

3. It is proposed to revoke advisory 
standard 55.6-9 and 55.6-10. 

4. It is proposed to revise advisory 
standard 55.6-48 and make it manda¬ 
tory as follows: 

55.6- 48 Mandatory. Explosives and 
blasting agents shall be transported 
without undue delay, and over routes 


and at times that expose a minimum 
number of persons 

5. It is proposed to revoke advisory 
standard 55.6-55. 

6. It is proposed to revise advisory 
standard 55.6-98 and make it manda¬ 
tory as follows: 

55.6- 98 Mandatory. (a) Primers 
containing a detonator shall be pre¬ 
pared with the detonator contained se¬ 
curely and completely within the ex¬ 
plosive charge or within a suitable 
tunnel or cap well. 

(b) When using detonating cord to 
initiate another explosive, connections 
shall be prepared with the detonating 
cord threaded through, attached se¬ 
curely to, or otherwise in intimate con¬ 
tact with the explosive charge. 

7. It is proposed to revise advisory 
standard 55.6-106 and make it manda¬ 
tory as follows: 

55.6- 106 Mandatory. Faces and 
muckpiles shall be examined by a com¬ 
petent person for undetonated explo¬ 
sives or blasting agents and any unde¬ 
tonated explosives or blasting agents 
found shall be disposed of safely. 

8. It is proposed to revise advisory 
standard 55.6-109 and make it manda¬ 
tory as follows: 

55.6- 109 Mandatory. Safety fuse, 
ignitor cord, and detonating cord shall 
not be used if.they have been kinked, 
bent sharply, or otherwise damaged. 

9. It is proposed to revise advisory 
standard 55.6-118 and make it manda¬ 
tory as follows: 

55.6- 118 Mandatory. When using 
safety fuses, where fly rock might 
damage unlit or burning fuses, timing 
shall be such that all fuses are burn¬ 
ing within the holes before any hole 
detonates. 

10. It is proposed to revise advisory 
standard 55.6-121 and make it manda¬ 
tory as follows: 

55.6- 121 Mandatory. When blasting 
electrically, a blasting galvanometer or 
other instrument that is specifically 
designed for testing blasting circuits, 
shall be used to test: 

(a) In surface operations: 

(1) Continuity of each electric blast¬ 
ing cap in the borehole prior to the ad¬ 
dition of stemming. 

(2) Resistance of individual series or 
the resistance of multiple balanced 
series to be connected in parallel prior 
to their connection to the blasting 
line. 

(3) Continuity of blasting lines prior 
to the connection of electric blasting 
cap series. 

(4) Total blasting circuit resistance 
prior to connection to the power 
source. 

(b) In underground operations: 

(1) Continuity of each electric blast¬ 
ing cap series. 

(2) Continuity of blasting lines prior 
to the connection of electric blasting 
caps. 
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11. It is proposed to revise advisory 
standard 55.6-130 and make it manda¬ 
tory as follows: 

55.6- 130 Mandatory. At least a 15- 
foot gap shall be provided between the 
blasting circuit and the electric power 
source. 

12. It is proposed to revise advisory 
standard 55.6-132 and make it manda¬ 
tory as follows: 

55.6- 132 Mandatory. Delay connec¬ 
tors shall be treated and handled with 
the same safety precautions as detona¬ 
tors. 

13. It is proposed to add a new man¬ 
datory standard 55.6-139. 

55.6- 139 Mandatory. Blasting areas 
shall not be reentered after firing 
until concentrations of smoke, dust, 
and fumes have been reduced to safe 
limits as required and determined in 
mandatory standards 55.5-1 and 55.5- 
2 . 

14. It is proposed to add a new man¬ 
datory standard 55.6-140 and make it 
mandatory as follows: 

55.6- 140 Mandatory. Blasting cir¬ 
cuits and electric blasting caps (which 
are capable of being initiated by con¬ 
ventional power sources) shall be pro¬ 
tected from sources of extraneous 
electricity. 

15. It is proposed to revoke advisory 
standard 55.6-167. 

16. It is proposed to revise and re¬ 
number advisory standard 55.6-169 
and make it mandatory as follows: 

55.6- 142 Mandatory. Explosives or 
blasting agents shall not be loaded 
into drilled or sprung holes that could 
result in premature detonation from 
heat. 

17. It is proposed to revise advisory 
standard 55.6-190 and make it manda¬ 
tory as follows: 

55.6- 190 Mandatory. Ammonium 
nitrate based blasting agents shall be 
mixed and stored in accordance with 
the mixing and storage provisions in 
Bureau of Mines Information Circular 
8179 ‘Safety Recommendations for 
Sensitized Ammonium Nitrate Blast¬ 
ing Agents”, which is hereby incorpo¬ 
rated by reference and made a part 
hereof. IC 8179 is available at each 
Metal and Nonmetal Mine Safety and 
Health District and Subdistrict Office 
of the Mine Safety and Health Admin¬ 
istration. 

18. It is proposed to revoke advisory 
standards 55.6-192 and 55.6-196. 

F. Section 55.7 “Drilling” is proposed 
to be amended as follows: ^ 

§55.7 (Amended) 

1. It is proposed to revoke advisory 
standard 55.7-1. 

2. It is proposed to establish a series 
of numbers 55.7-50 through 55.7-100, 
and to reserve numbers 55.7-55 
through 55.7-100 


3. It is proposed to revise and renum¬ 
ber advisory standard 55.7-6 and make 
it mandatory as follows: 

55.7- 50 Mandatory. Receptacles or 
racks shall be provided for drill steel 
and tools stored or carried on drills. 

4. It is proposed to revise and 
renmber advisory standard 55.7-7 and 
make it mandatory as follows: 

55.7- 51 Mandatory. To prevent 
injury to personnel, tools and other 
objects shall not be left loose on the 
mast or drill platform. 

5. It is proposed to revise advisory 
standard 55.7-9 and make it manda¬ 
tory as follows: 

55.7- 9 Mandatory. The drill helper 
when used shall be in sight of the op¬ 
erator at all times and shall assist the 
operator while the drill is being moved 
to a new drilling area. 

6. It is proposed to revise advisory 
standard 55.7-14 and make it manda¬ 
tory as follows: 

55.7- 14 Mandatory. Persons operat¬ 
ing or working near jackhammers, 
jackleg drills, or other drilling ma¬ 
chines, shall be Instructed in the safe 
operation of such equipment and the 
potential hazards involved in case the 
steel breaks or bends. 

7. It is proposed to revise and renum¬ 
ber advisory standard 55.7-15 and 
make it mandatory as follows: 

55.7- 52 Mandatory. Persons shall 
not drill from positions that hinder 
their access to the control levers, or 
from insecure staging, or from atop 
equipment not suitable for this pur¬ 
pose. 

8. It is proposed to revoke advisory 
standards 55.7-16 and 55.7-17. 

9. It is proposed to revise and renum¬ 
ber advisory standard 55.7-19 and 
make it mandatory as follows: 

55.7- 53 Mandatory. Before hand¬ 
held drills are moved from one work¬ 
ing area to another, air shall be turned 
off and bled from the hose. 

10. It is proposed to add a new man¬ 
datory standard 55.7-54 as follows: 

55.7- 54 Mandatory. Drill operators 
shall be certain that all persons are in 
the clear before starting or moving 
drilling equipment. 

G. Section 55.8 “Rotary jet piercing” 
is proposed to be amended as fbllows: 

§55.8 [Amended] 

1. It is proposed to revise advisory 
standard 55.8-1 and make it manda¬ 
tory as follows: 

55.8- 1 Mandatory. Jet piercing 
drills shall be provided with: (a) A 
system to pressurize operator’s cabs, 
when the cabs are provided: (b) A pro¬ 
tective cover over the oxygen flow in¬ 
dicator. 

2. It is proposed to revise advisory 
standard 55.8-4 and make it manda¬ 
tory as follows: 

55.8- 4 Mandatory . With equipment 
requiring refueling at locations other 


than fueling stations, a system for 
fueling from the ground without spill 
shall be provided. 

H. Section 55.9 “Loading, hauling, 
dumping” is proposed to be amended 
as follows: 

§55.9 (Amended 1 

I. It is proposed to revise advisory 
standard 55.9-1 and make it manda¬ 
tory as follows: 

55.9- 1 Mandatory. Self-propelled 
equipment that is to be used during a 
shift shall be inspected by the equip¬ 
ment operator before being placed in 
operation. Equipment defects affect¬ 
ing safety shall be reported to, and re¬ 
corded by. the mine operator. The 
record shall be maintained at the mine 
or nearest mine office for at least six 
(6) months from the date the defects 
are recorded. Such records shall be 
made available for inspection by the 
Secretary of Labor or his authorized 
representative. 

2. It is proposed to revoke advisory 
standard 55.9-8. 

3. It is proposed to revise advisory 
standard 55.9-10 and make it manda¬ 
tory as follows: 

55.9- 10 Mandatory. Equipment op¬ 
erator’s cabs shall be constructed to 
permit operators to see without strain¬ 
ing and shall be reasonably comfort¬ 
able. 

4. It is proposed to revise advisory 
standard 55.9-16 and make it manda¬ 
tory as follows: 

55.9- 16 Mandatory. Roadbeds, rails, 
joints, switches, frogs, and other track¬ 
age elements on railroads shall be de¬ 
signed, installed and maintained in a 
safe manner consistent with the speed 
and type of haulage. 

5. It is proposed to revoke advisory 
standard 55.9-18. 

6. It is proposed to revise advisory 
standard 55.9-29 and make it manda¬ 
tory as follows: 

55.9- 29 Mandatory. Operators shall 
sit facing the direction of travel while 
operating equipment with dual con¬ 
trols. 

7. It is proposed to revise advisory 
standard 55.9-34 and make it manda¬ 
tory as follows: 

55.9- 34 Mandatory. Haulage equip¬ 
ment shall be loaded in a manner to 
minimize spillage during haulage. 

8. It is proposed to revise advisory 
standard 55.9-63 and make it manda¬ 
tory as follows: 

55.9- 63 Mandatory. Ramps and 
dumping facilities shall be of substan¬ 
tial construction. They shall have suit¬ 
able width, clearance, and headroom 
to accommodate the equipment ser¬ 
viced. 

9. It is proposed to revise advisory 
standard 55.9-70 and make it manda¬ 
tory as follows: 

55.9- 70 Mandatory. A tow bar of 
substantial construction shall be used 
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to tow heavy equipment unless the use 
of another suitable means of control¬ 
ling the towed equipment proves advis¬ 
able. A substantial safety chain or 
wire rope shall be used in conjunction 
with the tow bar or primary rigging. 

10. It is proposed to revoke advisory 
standard 55.9-81. 

11. It is proposed to revise advisory 
standard 55.9-82 and make it manda¬ 
tory as follows: 

55.9- 82 Mandatory. Persons work¬ 
ing in enclosed production equipment 
cabs where extreme weather and envi¬ 
ronmental conditions exist shall be 
protected by air conditioning, or 
heater with defroster, or both, which 
shall be maintained in a good working 
condition. 

I. Section 55.10 “Aerial tramways” is 
proposed to be amended as follows: 

§55.10 l Amended 1. 

1. It is proposed to revise advisory 
standard 55.10-1 and make it manda¬ 
tory as follows: 

55.10- 1 Mandatory. Buckets shall 
not be overloaded, and feed shall be 
regulated to prevent spillage. 

2. It is proposed to revise advisory 
standard 55.10-2 and make it manda¬ 
tory as follows: 

55.10- 2 Mandatory. Inspection and 
maintenance of carriers including 
loading and unloading mechanisms, 
ropes and supports, and brakes shall 
be performed by competent persons 
following recommendations of the 
manufacturer, and as conditions war¬ 
rant. 

3. It is proposed to revise advisory 
standard 55.10-4 and make it manda¬ 
tory as follow's: 

55.10- 4 Mandatory. Positive-action- 
type brakes and devices which apply 
the brakes automatically in the event 
of a power failure shall be provided on 
aerial tramways. 

4. It is proposed to revise advisory 
standard 55.10-5 and make it manda¬ 
tory as follows: 

55.10- 5 Mandatory. Track cable 
connections shall not obstruct the pas¬ 
sage of carriage wheels. 

5. It is proposed to revise advisory 
standard 55.10-6 and make it manda¬ 
tory as follow's: 

55.10- 6 Mandatory. Towers shall be 
suitably protected from swaying buck¬ 
ets. 

J. Section 55.11 “Travelways and Es- 
capeways” is proposed to be amended 
as follows: 

§55.11 l Amended). 

1. It is proposed to revise advisory 
standard 55.11-4 and make it manda¬ 
tory as follows: 


55.11- 4 Mandatory. Portable rigid 
ladders shall be provided with suitable 
bases: and when used, t hey shall be se¬ 
curely placed. 

2. It is proposed to revise advisory 
standard 55.11-7 and make it manda¬ 
tory as follows: 

55.11- 7 Mandatory. Wooden mem¬ 
bers of ladders shall not be painted 
except with a transparent finish. 

3. It is proposed to revise advisory 
standard 55.11-8 and make it manda¬ 
tory as follows: 

55.11- 8 Mandatory. Ladderways, 
stairways, walkways, ramps, and plat¬ 
forms shall be kept free of material 
which could cause stumbling or slip¬ 
ping hazards, or injure persons below. 

4. It is proposed to revise advisory 
standard 55.11-10 and make it manda¬ 
tory as follows: 

55.11- 10 Mandatory. Vertical clear¬ 
ance above stair steps shall be a mini¬ 
mum of 7 feet or suitable warning 
shall be provided to indicate an im¬ 
paired clearance. 

5. It is proposed to revise advisory 
standard 55.11-11 and make it manda¬ 
tory as follows: 

55.11- 11 Mandatory. Persons climb¬ 
ing or descending ladders shall face 
the ladders and have both hands free 
for climbing. 

6. It is proposed to revoke advisory 
standard 55.11-15. 

7. It is proposed to revise advisory 
standard 55.11-17 and make it manda¬ 
tory as follows: 

55.11- 17 Mandatory. Fixed ladders 
shall not incline backwards. 

8. It is proposed to revise advisory 
standard 55.11-25 and make it manda¬ 
tory as follows: 

55.11- 25 Mandatory. When ladders 
are used to ascend to heights exceed¬ 
ing 20 feet (except on mobile equip¬ 
ment), landing platforms shall be pro¬ 
vided for each 30 feet of height or 
fraction thereof, except that where no 
cage, well or ladder safety device is 
provided, landing platforms shall be 
provided for each 20 feet of height or 
fraction thereof. Each ladder section 
shall be offset from adjacent sections. 
Where installation conditions (even 
for a short, unbroken length) require 
that adjacent sections be offset, land¬ 
ing platforms shall be provided at 
each offset. 

(a) Where a person has to step a dis¬ 
tance greater than 12 inches from the 
centerline of the rung of a ladder to 
the nearest edge of structure or equip¬ 
ment, a landing platform shall be pro¬ 
vided. The minimum step-across dis¬ 
tance shall be 2 *4 inches. 

(b) All landing platforms shall be 
equipped with standard railings and 
toeboards, so arranged as to give safe 


access to the ladder. Platforms shall 
not be less than 24 inches in width and 
30 inches in length. 

(c) One rung of any section ladder 
shall be located at the level of the 
landing laterally served by the ladder. 
Where access to the landing is 
through the ladder, the same rung 
spacing as used on the ladder shall be 
used from the landing platform to the 
first rung below the landing. 

(d) Ladder safety devices may be 
used on tow r er, water tank, and chim¬ 
ney ladders over 20 feet in unbroken 
length in lieu of cage protection. No 
landing platform is required in these 
cases. All ladder safety devices such as 
those that incorporate life belts, fric¬ 
tion brakes, and sliding attachments 
shall meet the design requirements of 
the ladders which they serve. 

9. It is proposed to revise advisory 
standard 55.11-26 and make it manda¬ 
tory as follows: 

55.11-26 Mandatory. Cages or wells. 

(a) Cages or wells (except on chim¬ 
ney ladders) shall be built, as shown 
on the applicable drawings, covered in 
detail in Figures 1. 2 and 3. or of equiv¬ 
alent construction. 

(b) Cages .or wells (except as pro¬ 
vided in subparagraph (d) of standard 

55.11-25) conforming to the dimen¬ 
sions showm in Figures 1. 2, and 3 shall 
be provided on ladders of more than 
20 feet to a maximum unbroken 
length of 30 feet. 

(c) Cages shall extend a minimum of 
42 inches above the top of a landing, 
unless other acceptable protection is 
provided. 

(d) Cages shall extend down the 
ladder to a point not less than 7 feet 
nor more than 8 feet above the base of 
the ladder, with bottom flared not less 
than 4 inches, or a portion of cage op¬ 
posite ladder shall be carried to the 
base. 

(e) Cages shall not extend less than 
27 nor more than 28 inches from the 
centerline of the rungs of the ladder. 
Cages shall not be less than 27 inches 
in width. The insides shall be clear of 
projections. Vertical bars shall be lo¬ 
cated at a maximum spacing of 40 de¬ 
grees around the circumference of the 
cage: this will give a maximum spacing 
of approximately 9 x h inches, center to 
center. 

(f) Ladder wells shall have a clear 
width of at least 15 Inches measured 
each way from the centerline of the 
ladder. Smoothwalled wells shall be a 
minimum of 27 inches from the cen¬ 
terline of rungs to the well wall on the 
climbing side of the ladder. Where 
other obstructions on the climbing 
side of the ladder exist, there shall be 
a minimum of 30 inches from the cen¬ 
terline of the rungs. 
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SHORTLADOERSAT 
ELEVATEO LOCATIONS 


Flgurt 3 —CAGES—SPECIAL APPLICATIONS-SHORT LADDERS AT ELE¬ 
VATEO LOCATIONS 
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THROUGH ladder 
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Flour* 2 -ACCESS TO LANDING PLATFORM THROUGH LADOER. ACCESS 
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IRON LADDER 
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K. Section 55.12 “Electricity” is pro¬ 
posed to be amended as follows: 

§55.12 [Amended] 

1. It is proposed to revise advisory 
standard 55.12-4 and make it manda¬ 
tory as follows: 

55.12- 4 Mandatory. Electrical con¬ 
ductors shall be of sufficient size and 
current-carrying capacity for normal 
operation so that a rise in temperature 
resulting from such normal operation 
will not damage the insulating materi¬ 
als. Suitable protection from mechani¬ 
cal injury shall be provided. 

2. It is proposed to revise advisory 
standard 55.12-19 and make it manda¬ 
tory as follows: 

55.12- 19 Mandatory. Where access 
is necessary, suitable clearance shall 
be provided at stationary electrical 
equipment or switchgear. 

3. It is proposed to revise advisory 
standard 55.12-22 and make it manda¬ 
tory as follows: 

55.12- 22 Mandatory. Areas contain¬ 
ing major electrical installations shall 
be entered only by authorized persons. 

4. It is proposed to revoke advisory 
standard 55.12-24. 

5. It is proposed to revise advisory 
standard 55.12-29 and make it manda¬ 
tory as follows: 

55.12- 29 Mandatory. Electric equip¬ 
ment and wiring shall be inspected by 
a competent person as necessary to 
assure safe operating conditions. 

6. It is proposed to revise advisory 
standard 55.12-31 and make it manda¬ 
tory as follows: 

55.12- 31 Mandatory. Electric cir¬ 
cuits and equipment shall be designed, 
constructed, installed and maintained 
to prevent injury and safeguard per¬ 
sonnel. 

7. It is proposed to revise advisory 
standard 55.12-35 and make it manda¬ 
tory as follows: 

55.12- 35 Mandatory. Lamp sockets 
exposed to the weather or wet condi¬ 
tions shall be of a weatherproof type. 

8. It is proposed to revise advisory 
standard 55.12-38 and make it manda¬ 
tory as follows: 

55.12- 38 Mandatory. Trailing cables 
shall be attached to machines in a 
suitable manner to protect the cable 
from damage and to prevent strain on 
the electrical connections. 

9. It is proposed to revise advisory 
standard 55.12-39 and make it manda¬ 
tory as follows: 

55.12- 39 Mandatory. Surplus trail¬ 
ing cables to shovels, cranes and simi¬ 
lar equipment shall be stored in cable 
boats or on reels mounted on the 
equipment or otherwise protected 
from mechanical damage. 

10. It is proposed to revoke advisory 
standards 55.12-44 and 55.12-49. 

11. It is proposed to revise advisory 
standard 55.12-50 and make it manda¬ 
tory as follows: 
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55.12- 50 Mandatory. Trolley wires 
shall be installed at least 7 feet above 
rails, where height permits, and 
aligned and supported to suitably con¬ 
trol sway and sag. 

12. It is proposed to revoke advisory 
standards 55.12-51 and 55.12-52. 

13. It is proposed to revise advisory 
standard 55.12-53 and make it manda¬ 
tory as follows: 

55.12- 53 Mandatory. Ground wires 
for lighting circuits powered from trol¬ 
ley wires shall be connected securely 
to the ground-return circuit. 

14. It is proposed to revise advisory 
standard 55.12-54 and make it manda¬ 
tory as follows: 

55.12- 54 Mandatory. Persons shall 
be instructed to carry tools and sup¬ 
plies so they will not come in contact 
with bare power conductors. 

L. Section 55.13 “Compressed air and 
boilers” is proposed to be amended as 
follows: 

§55.13 [Amended] 

1. It is proposed to revise advisory 
standard 55.13-10 and make it manda¬ 
tory as follows: 

55.13- 10 Mandatory. Reciprocating 
type air compressors rated over 10 
horsepower shall be equipped with 
automatic temperature-actuated shut¬ 
off mechanisms unless fusible plugs 
were previously installed in the com¬ 
pressor discharge lines. 

Temperature-actuated shutoff 
mechanisms shall be set to shut off at 
temperatures not to exceed the 
normal operating temperature of the 
compressor by more than 25 percent. 
Fusible plugs, where installed prior to 
the adopting of this standard, are ac¬ 
ceptable if they melt at temperatures 
at least 50° less than the flash point of 
the lubricating oil. 

2. It is proposed to revise advisory 
standard 55.13-11 and make it manda¬ 
tory as follows: 

55.13- 11 Mandatory. Compressors 
and air receiver tanks shall be 
equipped with one or more automatic 
pressure relief valves. The total reliev¬ 
ing capacity of such relief valves shall 
be such as to prevent pressure from 
exceeding the maximum allowable 
working pressure in a receiver tank by 
not more than 10 percent. Air receiver 
tanks also shall be equipped with: In¬ 
dicating pressure gages designed to ac¬ 
curately measure pressure within the 
air receiver tanks; drain valves in¬ 
stalled at the lowest point of the re¬ 
ceiver tanks to provide for the removal 
of accumulated oil and moisture; and 
traps to prevent oil, moisture, and 
other contaminants from being ex ? 
pelled through the discharge lines. 

3. It is proposed to revise advisory 
standard 55.13-12 and make it manda¬ 
tory as follows: 

55.13- 12 Mandatory. Compressor 
air intakes shall be installed to insure 
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that only clean, uncontaminated air 
enters the compressors. 

4. It is proposed to revise advisory 
standard 55.13-13 and make it manda¬ 
tory as follows: 

55.13- 13 Mandatory. Accumulations 
of water and oil shall be drained from 
compressed air receivers at least once 
each day the compressor is in oper¬ 
ation. 

5. It is proposed to revise advisory 
standard 55.13-14 and make it manda¬ 
tory as follows: 

55.13- 14 Mandatory. Compressed 
air receivers shall have inspection 
openings. When the tanks are over 36 
inches in diameter, the inspection 
openings shall be of a size to permit 
entry by persons. 

6. It is proposed to revise advisory 
standard 55.13-15 and make it manda¬ 
tory as follows: 

55.13- 15 Mandatory. Compressed 
air receivers and other unfired pres¬ 
sure vessels shall be inspected in ac¬ 
cordance with the applicable chapters 
of the National Board Inspection 
Code, a Manual for Boiler and Pres¬ 
sure Vessel Inspectors, 1977. approved 
by the National Board Executive Com¬ 
mittee on January 27, 1977. and pub¬ 
lished by the National Board of Boiler 
and Pressure Vessel Inspectors, which 
is hereby incorporated by reference 
and made a part hereof. Records of 
such inspections shall be kept. The 
National Board Inspection Code of 
1977 may be examined at any Metal 
and Nonmetal Mine Health and Safety 
District Office, MSHA. and may be ob¬ 
tained from the National Board of 
Boiler and Pressure Vessel Inspectors, 
1055 Crupper Avenue, Columbus, Ohio 
43229. 

7. It is proposed to revise advisory 
standard 55.13-16 and make it manda¬ 
tory as follows: 

55.13- 16 Mandatory. Compressors 
shall be operated and lubricated in ac¬ 
cordance with the manufacturer’s rec¬ 
ommendations. 

8. It is proposed to revise advisory 
standard 55.13-17 and make it manda¬ 
tory as follows: 

55.13- 17 Mandatory. Compressor 
discharge pipes where carbon buildup 
may occur shall be cleaned periodical¬ 
ly as part of a systematic maintenance 
schedule and at least annually. 

9. It is proposed to revoke advisory 
standard 55.13-18. 

10. It is proposed to revise advisory 
standard 55.13-30 and make it manda¬ 
tory as follows: 

55.13- 30 Mandatory, (a) All boilers 
shall be equipped with water level 
gages, pressure gages, automatic pres¬ 
sure-relief valves, blowdown piping, 
and other approved safety devices to 
protect against hazards from over¬ 
pressure, flameouts, fuel interruptions 
and low water level, all as required by 
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the appropriate sections of the codes 
listed below. 

(b) These gages, devices, and pipings 
shall be designed, installed, operated, 
maintained, repaired, altered, inspect¬ 
ed, and tested by competent persons in 
accordance with the following listed 
sections, or chapters and appendixes— 
as applicable—of: 

(1) The ASME Boiler and Pressure 
Vessel Code, 1977, published by the 
American Society of Mechanical Engi¬ 
neers. 

Section and Title 

I— Power boilers. 

II— Material specifications. 

II—Part A—Ferrous. 

II—Part B—Nonferrous. 

II—Part C—Welding rods, electrodes, and 
filler metal. 

IV— Heating boilers. 

V— Nondestructive examination. 

VI— Recommended rules for care and oper¬ 
ations of heating boilers. 

VII— Recommended rules for care of power 
boilers. 

(2) The National Board Inspection 
Code, a Manual for Boiler and Pres¬ 
sure Vessel Inspectors, 1977, approved 
by the National Board Executive Com¬ 
mittee on January 27, 1977, and pub¬ 
lished by the National Board of Boiler 
and Pressure Vessel inspectors. 

Chapter and Title 

I— Glossary terms. 

II— Inspection of boilers and pressure ves¬ 
sels. 

III— Repairs and alterations to boilers and 
pressure vessels by welding. 

IV— Shop Inspection of boilers and pressure 
vessels. 

V— In-service Inspection of pressure vessels 
by authorized owner-user inspection 
agencies. 

Appendix and Title 

A—Safety and safety relief valves. 

B—Non-ASME code boilers and pressure 
vessels 

C—Storage of mild steel covered arc welding 
electrodes. 

D—National Board “R u (repair) symbol 
stamp. 

E—Owner-user Inspection agencies. 

F—Inspection forms. 

(c) Records of inspections and re¬ 
pairs shall be kept and made available 
to the Secretary or his authorized rep¬ 
resentative. 

(d) Sections of the ASME Boiler and 
Pressure Vessel Code, 1977, to which 
references are made in this standard 
are hereby incorporated by reference 
and made a part hereof, and may be 
obtained from the American Society 
of Mechanical Engineers, United Engi¬ 
neering Center, 345 East Forty-Sev¬ 
enth Street, New York, N.Y. 10017. 
Chapters and appendixes of the Na¬ 
tional Board Inspection Code of 1977 
to which references are made in this 
standard are hereby incorporated by 
reference and made a part hereof, and 
may be obtained from the National 


Board of Boiler and Pressure Vessel 
Inspectors. 1055 Crupper Avenue. Co¬ 
lumbus, Ohio 43229. These publica¬ 
tions may be examined at any Metal 
and Nonmetal Mine Safety and Health 
District Office of the Mine Safety and 
Health Administration. 

11. It is proposed to revoke advisory 
standards 55.13-31, 55.13-32, 55.13-33, 
and 55.13-34. 

M. Section 55.14 “Use of Equip¬ 
ment” is proposed to be amended as 
follows: 

§55.14 [Amended] 

1. It is proposed to revise advisory 
standard 55.14-3 and make it manda¬ 
tory as follows: 

35.14- 3 Mandatory. Guards at con¬ 
veyor-drive, conveyor-head, and con¬ 
veyor-tail pulleys shall extend a dis¬ 
tance sufficient to prevent a person 
from accidentally reaching behind the 
guard and becoming caught between 
the belt and the pulley. 

2. It is proposed to revoke advisory 
standards 55.14-4 and 55.14-5. 

3. It is proposed to revise advisory 
standard 55.14-7 and make it manda¬ 
tory as follows: 

55.14- 7 Mandatory. Guards shall be 
of substantial construction and main¬ 
tained to provide the required protec¬ 
tion. 

4. It is proposed to revise advisory 
standard 55.14-11 and make it manda¬ 
tory as follows: 

55.14- 11 Mandatory. Guards, 

shields, or other suitable protection 
shall be provided in areas where flying 
or falling materials present a hazard. 

5. It is proposed to revise advisory 
standard 55.14-25 and make it manda¬ 
tory as follows: 

55.14- 25 Mandatory. Machinery or 
equipment that is to be used during 
the shift shall be inspected at the be¬ 
ginning of each shift by a competent 
person. Defects affecting safety shall 
be corrected before the machinery or 
equipment is used. 

6. It is proposed to revise advisory 
standard 55.14-27 and make it manda¬ 
tory as follows: 

55.14- 27 Mandatory. Operation of 
machinery or equipment shall be as¬ 
signed only to competent persons; pro¬ 
vided, however, that trainees may be 
permitted to operate machinery or 
equipment under the guidance of com¬ 
petent persons. 

7. It is proposed to revoke advisory 
standard 55.14-28. 

8. It is proposed to revise advisory 
standard 55.14-36 and make it manda¬ 
tory as follows: 

55.14- 36 Mandatory. Tools and 
equipment shall be used within the 
design capacity for which they are in¬ 
tended and designed. 

N. Section 55.15 “Personal protec¬ 
tion” is proposed to be amended as fol¬ 
lows: 


§55.15 [ Amended 1 

1. It is proposed to revoke advisory 
standards 55.15-8, 55.15-9. and 55.15- 
10 . 

2. It is proposed to revise advisory 
standard 55.15-11 and make it manda¬ 
tory as follows: 

55.15- 11 Mandatory. Employees 
shall be instructed in the hazards of 
wearing finger rings and other jewelry 
on the job. 

3. It is proposed to revoke advisory 
standard 55.15-13. 

O. Section 55.16 “Materials storage 
and handling” is proposed to be 
amended as follows: 

§55.16 [Amended]. 

1. It is proposed to revise advisory 
standard 55.16-1 and make it manda¬ 
tory as follows: 

55.16- 1 Mandatory. When stacked 
or stored, supplies shall not create a 
stumbling or fall-of-material hazard. 

2. It is proposed to revise advisory 
standard 55.16-2 and make it manda¬ 
tory as follows: 

55.16- 2 Mandatory. Bins, hoppers, 
silos, tanks, and surge piles, where 
loose and unconsolidated materials are 
stored, handled, or transferred shall 
be: 

(a) Equipped with mechanical de¬ 
vices or other effective means of han¬ 
dling material so that during normal 
operations persons are not required to 
enter or work where they are exposed 
to entrapment by the caving or sliding 
of these materials; 

(b) Equipment with supply and dis¬ 
charge operating controls which are 
located so as to eliminate hazards to 
persons from spills or accidental over¬ 
runs; 

(c) Provided with suitable walkways 
where persons are required to walk 
over or around; 

(d) Provided with ladders, platforms, 
or stagings where persons are required 
to enter a material storage facility for 
maintenance or inspection purposes. 
Where a possibility exists that moving 
material may create a hazardous con¬ 
dition, no person shall be allowed to 
enter this area for any reason, unless 
the supply and discharge of materials 
has ceased, the supply and discharge 
equipment is locked out, and the 
person is wearing a safety belt or har¬ 
ness equipped with a lifeline suitably 
fastened. Another person suitably se¬ 
cured with safety belt and line shall be 
stationed at a point near where the 
lifeline is fastened, so that he can 
adjust it or keep it tight as needed 
with minimum slack in the said life¬ 
line at all times. 

3. It is proposed to revise advisory 
standard 55.16-7 and make it manda¬ 
tory as follows: 

55.16- 7 Mandatory. Hitches and 
slings used to hoist materials shall be 
designed and suitably used for the par- 
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ticular materials handled. Taglines 
shall be attached to loads that may re¬ 
quire steadying or guidance while sus¬ 
pended. 

4. It is proposed to revoke advisory 
standard 55.16-8. 

5. It is proposed to revise advisory 
standard 55.16-10 and make it manda¬ 
tory as follows: 

55.16- 10 Mandatory. To protect 
personnel, material shall not be 
dropped from an overhead elevation 
until the drop area is first cleared of 
personnel, and then is either guarded 
or a suitable warning given. 

6. It is proposed to revise advisory 
standard 55.16-12 and make it manda¬ 
tory as follows: 

55.16- 12 Mandatory. Concentrated 
acids and alkalies shall be stored in a 
manner that these chemicals cannot 
inadvertently mix with each other or 
with other substances with which they 
will react violently or cause the liber¬ 
ation of dangerous fumes. 

7. It is proposed to revise advisory 
standard 55.16-13 and make it manda¬ 
tory as ^follows: 

55.16- 13 Mandatory. A suitable 
warning shall be given before molten 
metal is poured, or a container of 
molten metal is moved. 

8. It is proposed to revise advisory 
standard 55.16-16 and make it manda¬ 
tory as follows: 

55.16- 16 Mandatory. Fork and 
other similar type lift trucks shall be 
operated: 

(a) With the uprights tilted back to 
steady and secure load. 

(b) With the load in the upgrade po¬ 
sition when ascending or descending 
grades in excess of 10 percent. 

(c) Except for minor adjustments, 
loads shall not be raised or lowered en- 
route. 

(d) Unloaded trucks shall travel on 
all grades with the load engaging 
means downgrade. 

9. It is proposed to add a new man¬ 
datory standard 55.16-17 as follows: 

55.16- 17 Mandatory. Where the 
stretching or contraction of a hoist 
rope could create a hazard, chairs or 
other suitable blocking shall be used 
to support conveyances at shaft land¬ 
ings before heavy equipment is loaded 
or unloaded. 

P. Section 55.18 “Safety programs** 
is proposed to be amended as follows: 

§55.18 [Amended). 

1. It is proposed to revise advisory 
standard 55.18-1 and make it manda¬ 
tory as follows: 

55.18-1 Mandatory. The operator 
shall establish a definite, effective, 
and continually-functioning safety 
program which shall be made availa¬ 
ble to all personnel and make every at¬ 
tempt to prevent accidents and in¬ 
crease safety. All personnel shall ac¬ 


PROPOSED RULES 

tively participate in the safety pro¬ 
gram. 

2. It is proposed to revise advisory 
standard 55.18-2 and make it manda¬ 
tory as follows: 

55.18-2 Mandatory, (a) Each active 
working area or installation shall be 
examined at least once each shift, or 
more often if necessary, by a supervi¬ 
sor or another competent person for 
hazardous conditions. Such conditions 
observed shall be promptly corrected 
by the operator. 

(b) A condition noted by the person 
conducting the examination that may 
present an imminent danger shall be 
brought to the immediate attention of 
the operator who shall withdraw all 
persons from the area affected, except 
persons referred to in section 104(c) of 
the Act, until the danger is abated. 

(c) Any hazardous conditions ob¬ 
served by the supervisor or competent 
person making the examination shall 
be uniformly recorded and will include 
the date, the condition observed and 
the location of the condition. The 
record shall be available for review by 
the Secretary or his authorized repre¬ 
sentative. 

(d) All reports shall include the 
action taken to abate any hazardous 
conditions found and shall be counter¬ 
signed by: 

(1) The mine foreman, or 

(2) The mine superintendent, or 

(3) The person designated by the op¬ 
erator as responsible for safety and 
health at the mine. 

3. It is proposed to revoke advisory 
standards 55.18-3, 55.18-4, 55.18-5 and 

55.18-7. 

4. It is proposed to revise advisory 
standard 55.18-8 and make it manda¬ 
tory as follows: 

55.18- 8 Mandatory. To assure that 
work is being done in a safe manner, 
each active working place shall be vis¬ 
ited each shift by a supervisor, or an¬ 
other competent person shall be desig¬ 
nated to check that working place. 

5. It is proposed to revise advisory 
standard 55.18-9 and make it manda¬ 
tory as follows: 

55.18- 9 Mandatory. A supervisor or 
a designated competent person shall 
be in attendance on the property 
when persons are working to take 
charge in case of an emergency. 

6. It is proposed to revoke advisory 
standard 55.18-11. 

7. It is proposed to revise advisory 
standard 55.18-13 and make it manda¬ 
tory as follows: 

55.18- 13 Mandatory. A suitable 
communications system shall be pro¬ 
vided at the mine site in order to sum¬ 
mons assistance in the event of an 
emergency. 

Q. Section 55.19 “Man hoisting” is 
proposed to be amended as follows: 
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§55.19 [Amended] 

1. It is proposed to revise advisory 
standard 55.19-12 and make it manda¬ 
tory as follows: 

55.19- 12 Mandatory. Where 

grooved drums are used, the grooves 
shall be of suitable size and pitch for 
the rope used. 

2. It is proposed to revoke advisory 
standard 55.19-20. 

3. It is proposed to revise advisory 
standard 55.19-25 and make it manda¬ 
tory as follows: 

55.19- 25 Mandatory. Wire ropes 

shall be used and maintained in ac¬ 
cordance with the manufacturer’s rec¬ 
ommendations, or the equivalent. 

4. It is proposed to revise advisory 
standard 55.19-35 and make it manda¬ 
tory as follows: 

55.19- 35 Mandatory. Headframes 

shall be of substantial construction. 

5. It is proposed to revise advisory 
standared 55.19-36 and make it man¬ 
datory as follows: 

55.19- 36 Mandatory. Headframes 

shall be high enough to provide clear¬ 
ance for overtravel and safe stopping 
of the conveyance. 

6. It is proposed to revise advisory 
standard 55.19-37 and make it manda¬ 
tory as follows: 

55.19- 37 Mandatory. Fleet angles 
shall not be greater than one and one- 
half degrees for smooth drums, and 
two degrees for grooved drums. 

7. It is proposed to revise advisory 
standard 55.19-39 and make it manda¬ 
tory as follows: 

55.19- 39 Mandatory. All man 
hoists, except emergency escape 
hoists, installed after the effective 
date of this standard shall have drums 
and sheaves of diameters at least 60 
times the rope diameter. 

8. It is proposed to revise advisory 
standard 55.19-67 and make it manda¬ 
tory as follows: 

55.19- 67 Mandatory. During shift 
changes, an authorized person shall be 
in charge of each man trip. 

9. It is proposed to revise advisory 
standard 55.19-72 and make it manda¬ 
tory as follows: 

55.19- 72 Mandatory. When combi¬ 
nations of cages and skips are used in 
the same compartment, the cages shall 
be totally enclosed to protect person¬ 
nel from flying material and the hoist 
speed reduced to man-speed as defined 
in section 55.19-61, but not to exceed 
1,000 feet per minute. Muck shall not 
be hoisted with personnel during shift 
changes. 

10. It is proposed to revise advisory 
standard 55.19-74 and make it manda¬ 
tory as follows: 

55.19- 74 Mandatory. Persons shall 
not ride the bail, rim, bonnet, or cros¬ 
shead of any shaft conveyance except 
w r here necessary for inspection and 
maintenance, and then only when suit¬ 
able protection for persons is provided. 
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11. It is proposed to revise advisory 
standard 55.19-78 and make it manda¬ 
tory as follows: 

55.19- 78 Mandatory. All buckets 
shall be stopped after being raised 
about three (3) feet above the shaft 
bottom. A bucket shall be stabilized 
before a hoisting signal is given to con¬ 
tinue hoisting the bucket to the cros¬ 
shead. After a hoisting signal is given, 
hoisting to the crosshead shall be at 
the minimum speed. The signaling 
device shall be attended constantly 
until a bucket reaches the guides. 
When persons are hoisted, the signal¬ 
ing devices shall be attended until the 
crosshead has been engaged. 

12. It is proposed to revise advisory 
standard 55.19-81 and make it manda¬ 
tory as follows: 

55.19- 81 Mandatory. Conveyances 
controlled by a hoistman, when not in 
use, shall be released and the convey¬ 
ance shall be raised or lowered a suit¬ 
able distance to prevent persons from 
boarding or loading the conveyance. 

13. It is proposed to revise advisory 
standard 55.19-91 and make it manda¬ 
tory as follows: 

55.19- 91 Mandatory. Hoistmen 
shall accept hoisting instructions only 
by the regular signaling system unless 
it is out of order. During an emergen¬ 
cy, the hoistman shall accept instruc¬ 
tions only from authorized persons to 
direct movement of the conveyance. 

14. It is proposed to revise advisory 
standard 55.19-93 and make it manda¬ 
tory as follows: 

55.19- 93 Mandatory. A standard 
code of hoisting signals shall be adopt¬ 
ed and used at each mine. The move¬ 
ment of a shaft conveyance on a “one 
beU“ signal shall be prohibited. 

15. It is proposed to revise advisory 
standard 55.19-104 and make it man¬ 
datory as follows: 

55.19- 104 Mandatory. Suitable 
clearance at shaft stations shall be 
provided and maintained so as to allow 
for the safe movements of persons and 
the safe passage and handling of 
equipment and materials. 

16. It is proposed to revise advisory 
standard 55.19-124 and make it man¬ 
datory as follows: 

55.19- 124 Mandatory. To distribute 
the wear of the rope, hoist ropes other 
than those on friction hoists shall be 
cut off at least six (6) feet above the 
highest connection to the conveyance, 
at intervals not to exceed one (1) year 
unless conditions of use and/or exami¬ 
nation and inspection required in 

55.19-126 indicate the necessity of a 
shorter time interval. The portion of 
the rope that is cut off shall be exam¬ 
ined and inspected by a * competent 
person for damage, corrosion, wear 
and fatigue. 

17. It is proposed to revise advisory 
standard 55.19-125 and make it man¬ 
datory as follows: 


55.19- 125 Mandatory. Hoist ropes 
wound in multiple layers shall have a 
suitable length cut off at the drum 
end at least three (3) times during the 
anticipated life of the rope and when¬ 
ever necessary, as determined by the 
inspection or tests required in stand¬ 
ard 55.19-126, to distribute the wear at 
change of layers and crossover points 
and to preserve the integrity of the 
rope. The amount of rope cut off shall 
not be a whole number multiple of the 
circumference of the drum. 

18. It is proposed to revise advisory 
standard 55.19-126 and make it man¬ 
datory as follows: 

55.19- 126 Mandatory. Hoist ropes 
shall be examined over its entire 
active length at least every month to 
evaluate wear and possible damage. 
Caliper measurements or non-destruc¬ 
tive tests shall be made wherever wear 
is evident on the rope and at least 
every six (6) months and whenever 
necessary as determined by examina¬ 
tion, inspection or tests as follows: 

(a) Immediately above the socket or 
clips and above the safety connection; 

(b) Where the rope rests on the 
sheaves; 

(c) Where the ropes leave the drums 
when the conveyances are at the regu¬ 
lar stopping point; 

(d) Where a layer of rope begins to 
overlap another layer on the drum; 

(e) At 100-foot intervals; measure¬ 
ments shall be made midway between 
the last previously calipered points. 

19. It is proposed to revise advisory 
standard 55.19-127. 

20. It is proposed to revoke advisory 
standard 55.19-130 and make it man¬ 
datory as follows: 

55.19- 130 Mandatory. Empty hoist 
conveyances shall be operated at least 
one round trip to assure the hoisting 
compartment is clear of obstruction 
before hoisting persons: 

(a) After any hoist or shaft repairs 
or related equipment repairs that 
might restrict or obstruct conveyance 
clearance; 

(b) After any oversize or overweight 
material or equipment trips that 
might restrict or obstruct conveyance 
clearance; 

(c) After blasting in or near the 
shaft that might restrict or obstruct 
conveyance clearance; 

(d) After remaining idle for one shift 
or longer. 

21. It is proposed to revise advisory 
standard 55.19-131 and make it man¬ 
datory as follows: 

55.19- 131 Mandatory. Hoist convey¬ 
ance connections shall be inspected at 
least once during any 24-hour period 
that the conveyance is used for hoist¬ 
ing persons. 

22. It is proposed to revise advisory 
standard 55.19-132 and make it man¬ 
datory as follows: 


55.19- 132 Mandatory. A perform¬ 
ance drop test of hoist conveyance 
safety catches shall be made at the 
time of installation, or prior to instal¬ 
lation. in a mockup of the actual in¬ 
stallation and certified to in writing by 
the manufacturer or registered profes¬ 
sional engineer performing the test. 

After installation, the conveyance 
shall be suitably rested at least once 
before use and the hoist rope slack¬ 
ened to test for the unrestricted func¬ 
tioning of the safety catches and their 
activitating mechanisms. 

Thereafter, the safety catches shall 
be inspected by a competent person at 
the beginning of any 24-hour period 
that the conveyance is to by used, and 
the unrestricted functioning of the 
safety catches and their activitating 
mechanisms shall be tested (as before) 
at least once at the beginning of any 7- 
day period during which the convey¬ 
ance is to be used. 

R. Section 55.20 “Miscellaneous” is 
proposed to be amended as follows: 

§55.20 [Amended] 

1. It is proposed to revoke advisory 
standards 55.20-4, 55.20-6, and 55.20-7. 

2. It is proposed to revise advisory 
standards 55.20-8 and make it manda¬ 
tory as follows: 

55.20- 8 Mandatory. Toilet facilities 
shall be provided at locations that are 
compatible with the mine operations 
and that are readily accessible to mine 
personnel. The facilities shall be kept 
clean and sanitary. Separate toilet fa¬ 
cilities shall be provided for each sex 
except where toilet facilities will be oc¬ 
cupied by no more than one (1) person 
at a time and can be locked from the 
inside. 


PART 56—HEALTH AND SAFETY STANDARDS— 
SAND, GRAVEL, AND CRUSHED STONE 

S. Section 56.2 “Definitions” is pro¬ 
posed to be amended as follows: 

§56.2 [ Amended] 

1. It is proposed to add a definition 
of “combustible liquid, class two com¬ 
bustible liquid, and class three com¬ 
bustible liquid” as follows: 

“Combustible liquid” means a liquid 
having a flashpoint at or above 100* P. 
(38° C.). “Class two combustible 

liquid” means a liquid having a flash¬ 
point at or above 100° P. (38* C.) and 
below 140* P. (60° C.). “Class three 
combustible liquid” means a liquid 
having a flashpoint at or about 140“ F. 
(60* C.) and an auto ignition tempera¬ 
ture below 1.500* P. (816“ C.). 

2. It is proposed to add a definition 
of “flammable liquid” as follows: 

“Flammable liquid” means a liquid 
having a flashpoint below 100“ F. (38° 
C.), and is designated a class one 
liquid. 
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3. It is proposed to revise the defini¬ 
tion of “flashpoint*’ as follows: 

“Flashpoint” means the minimum 
temperature of a liquid at which suffi¬ 
cient vapor is given off to form an ig- 
nitable mixture with the air near the 
surface of the liquid or within the 
vessel used as determined in accord¬ 
ance with the Standard Method of 
Test for Flashpoint by the Tag Closed 
Tester, ASTM Designation: D 56-77, 
American Society for Testing Materi¬ 
als or a Standard Method of Test for 
Flashpoint by Pensky-Martens Closed 
Tester, ASTM Designation: D 93-77, 
whichever is applicable. ASTM D 56- 
70 and ASTM D 93-73 are hereby in¬ 
corporated by reference and are made 
a part hereof and may be examined at 
any Metal and Nonmetal Mine Safety 
and Health Subdistrict Office, the 
Mine Safety and Health Administra¬ 
tion, and may be obtained from the 
American Society of Testing and Ma¬ 
terials, 1916 Ray Street, Philadelphia, 
Pa. 19103. 

T. Section 56.3 “Ground control” is 
proposed to be amended as follows: 

§56.3 [Amended] 

1. It is proposed to revoke advisory 
standard 56.3-7. 

2. It is proposed to revise advisory 
standard 56.3-10 and make it manda¬ 
tory as follows: 

56.3- 10 Mandatory. Banks, benches, 
and terrain sloping into occupied 
working areas shall be examined after 
every freeze or thaw, and during, as 
well as after, abnormal rainfall. 
Should a potential fall of ground be 
detected, persons in affected working 
places shall be evacuated immediately. 

3. It is proposed to revoke advisory 
standard 56.3-13. 

4. It is proposed to add a new man¬ 
datory standard 56.3-58 as follows: 

56.3- 58 Mandatory. Where needed 
for ground support, rock bolts shall be 
installed as soon as practicable after 
an area is exposed. 

U. Section 56.4 “Fire prevention and 
control” is proposed to be amended as 
follows: 

§56.4 [Amended) 

1. It is proposed to revise advisory 
standard 56.4-3 and make it manda¬ 
tory as follows: 

56.4- 3 Mandatory. Areas surround¬ 
ing flammable and combustible liquid 
storage tanks and electric substations 
shall be kept free from grass (dry), 
weeds, underbrush, and other combus¬ 
tible materials for at least 25 feet in 
all directions. 

2. It is proposed to revise advisory 
standard 56.4-5 and make it manda¬ 
tory as follows: 

56.4- 5 Mandatory. Fixed unburied 
flammable and combustible liquid 
storage tanks shall be mounted secure¬ 
ly on firm foundations. Piping shall be 


provided with flexible connections or 
other special fittings where necessary 
to prevent leaks caused from tank set¬ 
tling. 

3. It is proposed to replace reserved 
number 56.4-27 with a series of num¬ 
bers 56.4-27A through 56.4-27Z and to 
reserve numbers 56.4-27C through 

56.4- 27Z. 

4. It is proposed to replace number 

56.4- 39 with a series of numbers 56.4- 
39A through 56.4-39Z, and to reserve 
numbers 56.4-39C through 56.4-39Z. 

5. It is proposed to revise and renum¬ 
ber advisory standard 56.4-6 and make 
it mandatory as follows: 

56.4- 39A Mandatory. Buildings or 
rooms in which oil. grease, flammable 
liquids, or similar flammable materials 
are stored shall be of 1-hour fire-resis¬ 
tance construction and well ventilated. 

6. It is proposed to revise advisory 
standard 56.4-7 and make it manda¬ 
tory as follows: 

56.4- 7 Mandatory. Means shall be 
provided to confine, remove, control, 
or drain away spilled or flowing flam¬ 
mable or combustible liquids. 

7. It is proposed to revise advisory 
standard 56.4-13 and make it manda¬ 
tory as follows: 

56.4- 13 Mandatory . In areas where 
fire is a hazard, materials such as oily 
waste and rags which are subject to 
spontaneous combustion, shall be 
placed in covered metal containers 
until disposed of properly. 

8. It is proposed to revise advisory 
standard 56.4-16 and make it manda¬ 
tory as follows: 

56.4- 16 Mandatory. Drip pans shall 
be provided to catch leakage or spill¬ 
age when oil or combustible liquids or 
flammable liquids are dispensed in a 
place or manner which may create a 
hazard. Floor areas where drip pans 
are used shall be kept clean. 

9. It is proposed to revoke advisory 
standard 56.4-17. 

10. It is proposed to revise advisory 
standard 56.4-25 and make it manda¬ 
tory as follows: 

56.4- 25 Mandatory. Fire hydrants 
shall have uniform fittings. Wrenches 
or keys to open the valves shall be 
readily available. Where necessary, 
adapters shall be provided that are ca¬ 
pable of connecting hydrant fittings to 
the hose equipment of local fire de¬ 
partments, and they also shall be read¬ 
ily available. 

11. It is proposed to revise advisory 
standard 56.4-26 and make it manda¬ 
tory as follows: 

56.4- 26 Mandatory. Water pipes, 
valves, outlets, hydrants, and hoses 
that are designated for firefighting 
purposes shall be inspected every 3 
months and tested annually. 

12. It is proposed to revise advisory 
standard 56.4-30 and make it manda¬ 
tory as follows: 


56.4- 30 Mandatory. Employees 
shall be trained in the use of fire ex¬ 
tinguishers. 

13. It is proposed to revise and re¬ 
number advisory standard 56.4-31 and 
make it mandatory as follows: 

56.4- 39B Mandatory. Emergency 
firefighting plans and training, in 
combination with suitable evacuation 
and rescue plans and equipment, shall 
be established and such plans shall be 
coordinated with available profession¬ 
al firefighting organizations. Drills 
shall be held at least twice a year. 

14. It is proposed to revise and re¬ 
number advisory standard 56.4-34 and 
make it mandatory as follows: 

56.4- 47 Mandatory. Belt conveyors 
in locations where ignition of the con¬ 
veyor belt would create a hazard to 
personnel shall be provided with a 
safety switch to stop the drive pulley 
automatically in the event of excessive 
slippage. 

15. It is proposed to revise and re¬ 
number advisory standard 56.4-39 and 
make it mandatory as follows: 

56.4- 27A Mandatory. No self-pro¬ 
pelled mobile equipment shall be oper¬ 
ated without a suitable fire extin¬ 
guisher accessible to the operator. 

16. It is proposed to revise advisory 
standard 56.4-41 and make it manda¬ 
tory as follows: 

56.4- 41 Mandatory. Every building 
or structure, new or old, designed for 
human occupancy shall be provided 
with exits sufficient to permit the 
prompt escape of occupants in case of 
fire or other emergency. The design of 
exits and other safeguards shall be 
such that reliance for safety to life in 
case of fire or other emergency will 
not depend solely on any single safe¬ 
guard; additional safeguards shall be 
provided for life safety in case any 
single safeguard is ineffective due to 
some human or mechanical failure. 

17. It is proposed to revise and re¬ 
number advisory standard 56.4-49 and 
make it mandatory as follow's: 

56.4- 27B Mandatory. All flammable 
and combustible waste materials, 
grease, lubricants, or flammable liq¬ 
uids shall be disposed of in a manner 
to prevent an accumulation where 
they can create a fire hazard to per¬ 
sonnel. 

V. Section 56.5 “Air quality and 
physical agents” is proposed to be 
amended as follows: 

§56.51 [Amended] 

1. It is proposed to revise advisory 
standard 56.5-4 and make it manda¬ 
tory as follows: 

56.5- 4 Mandatory. At muckpiles, 
haulage roads, rock transfer points, 
crushers, and other points, where dust 
is produced in amounts sufficient to 
cause a health or safety hazard, such 
dust shall be suitably controlled. 
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W. Section 56.6 “Explosives’* is pro¬ 
posed to be amended as follows: 

§56.6 [Amended] 

1. It is proposed to revoke advisory 
standards 56.6-3 and 56.6-4. 

2. It is proposed to revise advisory 
standard 56.6-7 and make it manda¬ 
tory as follows: 

56.6- 7 Mandatory. Explosives, deto¬ 
nators, and related materials such as 
safety fuse and detonating cord shall 
be: 

(a) Stored in a manner to facilitate 
use of oldest stocks first. 

Cb) Stored according to brand and 
grade in such a manner as to facilitate 
identification. 

(c) Stored with their top sides up. 

(d) Stacked in a stable manner but 
not more than eight (8) feet high. 

3. It is proposed to revoke advisory 
standards 56.6-9 and 56.6-10. 

4. It is proposed to revise advisory 
standard 56.6-48 and make it manda¬ 
tory as follows: 

56.6- 48 Mandatory. Explosives and 
blasting agents shall be transported 
without undue delay, and over routes 
and at times that expose a minimum 
number of persons. 

5. It is proposed to revoke advisory 
standard 56.6-55. 

6. It is proposed to revise advisory 
standard 56.6-98 and make it manda¬ 
tory as follows: 

56.6- 98 Mandatory. (a) Primers 
containing a detonator shall be pre¬ 
pared with the detonator contained se¬ 
curely and completely within the ex¬ 
plosive charge or within a suitable 
tunnel or cap well. 

(b) When using detonating cord to 
initiate another explosive, connections 
shall be prepared with the detonating 
cord threaded through, attached se¬ 
curely to, or otherwise in intimate con¬ 
tact with the explosive charge. 

7. It is proposed to revise advisory 
standard 56.6-106 and make it manda¬ 
tory as follows: 

56.6- 106 Mandatory. Paces and 
muckpiles shall be examined by a com¬ 
petent person for undetonated explo¬ 
sives or blasting agents and any unde¬ 
tonated explosives or blasting agents 
found shall be disposed of safely. 

8. It is proposed to revise advisory 
standard 56.6-109 and make it manda¬ 
tory as follows: 

56.6- 109 Mandatory. Safety fuse, 
ignitor cord, and detonating cord shall 
not be used if they have been kinked, 
bent sharply, or otherwise damaged. 

9. It is proposed to revise advisory 
standard 56.6-118 and make it manda¬ 
tory as follows: 

56.6- 118 Mandatory. When using 
safety fuses, where fly rock might 
damage unlit or burning fuses, timing 
shall be such that all fuses are burn¬ 
ing within the holes before any hole 
detonates. 


10. It is proposed to revise advisory 
standard 56.6-121 and make it manda¬ 
tory as follows: 

56.6- 121 Mandatory. When blasting 
electrically, a blasting galvanometer or 
other instrument that is specifically 
designed for testing blasting circuits, 
shall be used to test: 

(a) In surface operations: 

(1) Continuity of each electric blast¬ 
ing cap in the borehole prior to the ad¬ 
dition of stemming. 

(2) Resistance of individual series or 
the resistance of multiple balanced 
series to be connected in parallel prior 
to their connection to the blasting 
line. 

(3) Continuity of blasting lines prior 
to the connection of electric blasting 
cap series. 

(4) Total blasting circuit resistance 
prior to connection to the power 
source. 

(b) In underground operations: 

(1) Continuity of each electric blast¬ 
ing cap series. 

(2) Continuity of blasting lines prior 
to the connection of electric blasting 
caps. 

11. It is proposed to revise advisory 
standard 56.6-130 and make it manda¬ 
tory as follows: 

56.6- 130 Mandatory. At least a 15- 
foot gap shall be provided between the 
blasting circuit and the electric power 
source. 

12. It is proposed to revise advisory 
standard 56.6-132 and make it manda¬ 
tory as follows: 

56.6- 132 Mandatory. Delay connec¬ 
tors shall be treated and handled with 
the same safety precautions as detona¬ 
tors. 

13. It is proposed to add a new man¬ 
datory standard 56.6-139. 

56.6- 139 Mandatory. Blasting areas 
shall not be reentered after firing 
until concentrations of smoke, dust, 
and fumes have been reduced to safe 
limits as required and determined in 
mandatory standards 56.5-1 and 56.5- 
2 . 

14. It is proposed to add a new man¬ 
datory standard 56.6-140 and make it 
mandatory as follows: 

56.6- 140 Mandatory. Blasting cir¬ 
cuits and electric blasting caps (which 
are capable of being initiated by con¬ 
ventional power sources) shall be pro¬ 
tected from sources of extraneous 
electricity. 

15. It is proposed to revoke advisory 
standard 56.6-167. 

16. It is proposed to revise and re¬ 
number advisory standard 56.6-169 
and make it mandatory as follows: 

56.6- 142 Mandatory. Explosives or 
blasting agents shall not be loaded 
into drilled or sprung holes that could 
result in premature detonation from 
heat. 


17. It is proposed to revise advisory^ 
standard 56.6-190 and make it manda¬ 
tory as follows: 

56.6- 190 Mandatory. Ammonium 
nitrate-based blasting agents shall be 
mixed and stored in accordance with 
the mixing and storage provisions in 
Bureau of Mines information Circular 
8179 “Safety Recommendations for 
Sensitized Ammonium Nitrate Blast¬ 
ing Agents,'* which is hereby incorpo¬ 
rated by reference and made a part 
hereof. IC 8179 is available at each 
Metal and Nonmetal Mine Safety and 
Health District and Subdistrict Office 
of the Mine Safety and Health Admin¬ 
istration. 

18. It is proposed to revoke advisory 
standards 56.6-192 and 56.6-196. 

X. Section 56.7 “Drilling" is pro¬ 
posed to be amended as follows: 

§56.7 [ Amended 1 

1. It is proposed to revoke advisory 
standard 56.7-1. 

2. It is proposed to establish a series 
of numbers 56.7-50 through 56.7-100, 
and to reserve numbers .56.7-55 
through 56.7-100. 

3. It is proposed to revise and renum¬ 
ber advisory standard 56.7-6 and make 
it mandatory as follows: 

56.7- 50 Mandatory. Receptacles or 
racks shall be provided for drill steel 
and tools stored or carried on drills. 

4. It is proposed to revise and renum¬ 
ber advisory standard 56.7-7 and make 
it mandatory as follows: 

56.7- 51 Mandatory. To prevent 
injury to personnel, tools and other 
objects shall not be left loose on the 
mast or drill platform. 

5. It is proposed to revise advisory 
standard 56.7-9 and make it manda¬ 
tory as follows: 

56.7- 9 Mandatory. The drill helper 
when used shall be in sight of the op¬ 
erator at all times and shall assist the 
operator while the drill is being moved 
to a new drilling area. 

6. It is proposed to revise advisory 
standard 56.7-14 and make it manda¬ 
tory as follows: 

56.7- 14 Mandatory. Persons operat¬ 
ing or working near jackhammers, 
jackleg drills, or other drilling ma¬ 
chines shall be instructed in the safe 
operation of such equipment and the 
potential hazards involved in case the 
steel breaks or bends. 

7. It is proposed to revise and renum¬ 
ber advisory standard 56.7-15 and 
make it mandatory as follows: 

56.7- 52 Mandatory. Persons shall 
not drill from positions that hinder 
their access to the control levers, or 
from insecure staging, or from atop 
equipment not suitable for this pur¬ 
pose. 

8. It is proposed to revoke advisory 
standards 56.7-16 and 56.7-17. 
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9. It is proposed to revise and renum¬ 
ber advisory standard 56.7-19 and 
make it mandatory as follows: 

56.7- 53 Mandatory. Before hand¬ 
held drills are moved from one work¬ 
ing area to another, air shall be turned 
off and bled from the hose. 

10. It is proposed to add a new man¬ 
datory standard 56.7-54 as follpws: 

56.7- 54 Mandatory. Drill operators 
shall be certain that all persons are in 
the clear before starting or moving 
drilling equipment. 

Y. Section 56.8 "Rotary jet piercing” 
is proposed to be amended as follows: 

§56.8 [Amended 1 

1. It is proposed to revise advisory 
standard 56.8-1 and make it manda¬ 
tory as follows: 

56.8- 1 Mandatory. Jet piercing 
drills shall be provided with: (a) A 
system to pressurize operator’s cabs, 
when the cabs are provided; (b) a pro¬ 
tective cover over the oxygen flow in¬ 
dicator. 

2. It is proposed to revise advisory 
standard 56.8-4 and make it manda¬ 
tory as follows: 

56.8- 4 Mandatory. With equipment 
requiring refueling at locations other 
than fueling stations, a system for 
fueling from the ground without spill 
shall be provided. 

Z. Section 56.9 "Loading, hauling, 
dumping” is proposed to be amended 
as follows: 

§56.9 [A mended 1 

1. It is proposed to revise advisory 
standard 56.9-1 and make it manda¬ 
tory as follows: 

56.9- 1 Mandatory. Self-propelled 
equipment that is to be used during a 
shift shall be inspected by the equip¬ 
ment operator before being placed in 
operation. Equipment defects affect¬ 
ing safety shall be reported to, and re¬ 
corded by. the mine operator. The 
record shall be maintained at the mine 
or nearest mine office for at least six 
(6) months from the date the defects 
are recorded. Such records shall be 
made available for inspection by the 
Secretary of Labor or his authorized 
representative. 

2. It is proposed to revoke advisory 
standard 56.9-8. 

3. It is proposed to revise advisory 
standard 56.9-10 and make it manda¬ 
tory as follows: 

56.9- 10 Mandatory. Equipment op¬ 
erator’s cabs shall be constructed to 
permit operators to see without strain¬ 
ing and shall be reasonably comfort¬ 
able. 

4. It is proposed to revise advisory 
standard 56.9-16 and make it manda¬ 
tory as follows: 

56.9- 16 Mandatory. Roadbeds, rails, 
joints, switches, frogs, and other track¬ 
age elements on railroads shall be de¬ 
signed. installed, and maintained in a 


safe manner consistent with the speed 
and type of haulage. 

5. It is proposed to revoke advisory 
standard 56.9-18. 

6. It is proposed to revise advisory 
standard 56.9-29 and make it manda¬ 
tory as follows: 

56.9- 29 Mandatory. Operators shall 
sit facing the direction of travel while 
operating equipment with dual con¬ 
trols. 

7. It is proposed to revise advisory 
standard 56.9-34 and make it manda¬ 
tory as follows: 

56.9- 34 Mandatory. Haulage equip¬ 
ment shall be loaded in a manner to 
minimize spillage during haulage. 

8. It is proposed to revise advisory 
standard 56.9-63 and make it manda¬ 
tory as follows: 

56.9- 63 Mandatory. Ramps and 
dumping facilities shall be of substan¬ 
tial construction. They shall ha^e suit¬ 
able width, clearance, and headroom 
to accommodate the equipment ser¬ 
viced. 

9. It is proposed to revise advisory 
standard 56.9-70 and make it manda¬ 
tory as follows: 

56.9- 70 Mandatory. A tow bar of 
substantial construction shall be used 
to tow heavy equipment unless the use 
of another suitable means of control- 
ing the towed equipment proves advis¬ 
able. A substantial safety chain or 
wire rope shall be used in conjunction 
with the tow bar or primary rigging. 

10. It is proposed to revoke advisory 
standard 56.9-81. 

11. It is proposed to revise advisory 
standard 56.9-82 and make it manda¬ 
tory as follows: 

56.9- 82 Mandatory. Persons work¬ 
ing in enclosed production equipment 
cabs where extreme weather and envi¬ 
ronmental conditions exist shall be 
protected by air conditioning, or 
heater with defroster, or both, which 
shall be maintained in a good working 
condition. 

AA. Section 56.10 "Aerial tramways” 
is proposed to be amended as follows: 

§56.10 [Amended]. 

1. It is proposed to revise advisory 
standard 56.10-1 and make it manda¬ 
tory as follows: 

56.10- 1 Mandatory. Buckets shall 
not be overloaded, and feed shall be 
regulated to prevent spillage. 

2. It is proposed to revise advisory 
standard 56.10-2 and make it manda¬ 
tory as follows: 

56.10- 2 Mandatory. Inspection and 
maintenance of carriers including 
loading and unloading mechanisms, 
ropes and supports, and brakes shall 
be performed by competent persons 
following recommendations of the 
manufacturer, and as conditions war¬ 
rant. 


3. It is proposed to revise advisory 
standard 56.10-4 and make it manda¬ 
tory as follows: 

56.10- 4 Mandatory. Positive-action- 
type brakes and devices which apply 
the brakes automatically in the event 
of a power failure shall be provided on 
aerial tramways. 

4. It is proposed to revise advisory 
standard 56.10-5 and make it manda¬ 
tory as follows: 

56.10- 5 Mandatory. Track cable 
connections shall not obstruct the pas¬ 
sage of carriage wheels. 

5. It is proposed to revise advisory 
standard 56.10-6 and make it manda¬ 
tory as follows: 

56.10- 6 Mandatory. Towers shall be 
suitably protected from swaying buck¬ 
ets. 

BB. Section 56.11 "Travelways and 
Escapeways” is proposed to be amend¬ 
ed as follows: 

§56.11 [Amended!. 

1. It is proposed to revise advisory 
standard 56.11-4 and make it manda¬ 
tory as follows: 

56.11- 4 Mandatory. Portable rigid 
ladders shall be provided with suitable 
bases; and when used, they shall be se¬ 
curely placed. 

2. It is proposed to revise advisory 
standard 56.11-7 and make it manda¬ 
tory as follows: 

56.11- 7 Mandatory. Wooden mem¬ 
bers of ladders shall not be painted 
except with transparent finish. 

3. It is proposed to revise advisory 
standard 56.11-8 and make it manda¬ 
tory as follows: 

56.11- 8 Mandatory. Ladderways, 
stairways, walkways, ramps, and plat¬ 
forms shall be kept free of material 
which could cause stumbling or slip¬ 
ping hazards, or injure persons below. 

4. It is proposed to revise advisory 
standard 56.11-10 and make it manda¬ 
tory as follows: 

56.11- 10 Mandatory. Vertical clear¬ 
ance above stair steps shall be a mini¬ 
mum of 7 feet or suitable warning 
shall be provided to indicate an im¬ 
paired clearance. 

5. It is proposed to revise advisory 
standard 56.11-11 and make it manda¬ 
tory as follows: 

56.11- 11 Mandatory. Persons climb¬ 
ing or descending ladders shall face 
the ladders and have both hands free 
for climbing. 

6. It is proposed to revoke advisory 
standard 56.11-15. 

7. It is proposed to revise advisory 
standard 56.11-17 and make it manda¬ 
tory as follows: 

56.11- 17 Mandatory. Fixed ladders 
shall not incline backwards. 

8. It is proposed to revise advisory 
standard 56.11-25 and make it manda¬ 
tory as follows: 

56.11- 25 Mandatory. When ladders 
are used to ascend to heights exceed- 
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ing 20 feet (except on mobile equip¬ 
ment). landing platforms shall be pro¬ 
vided for each 30 feet of height or 
fraction thereof, except that where no 
cage, well, or ladder safety device is 
provided, landing platforms shall be 
provided for each 20 feet of height or 
fraction thereof. Each ladder section 
shall be offset from adjacent sections. 
Where installation conditions (even 
for a short, unbroken length) required 
thai adjacent sections be offset, land¬ 
ing platforms shall be provided at 
each offset. 

(a) Where a person has to step a dis¬ 
tance greater than 12 inches from'the 
centerline of the rung of a ladder to 
the nearest edge of structure or equip¬ 
ment. a landing platform shall be pro¬ 
vided. The minimum step-across dis¬ 
tance shall be 2Vfe inches. 

(b) All landing platforms shall be 
equipped with standard railings and 
toeboards. so arranged as to give safe 
access to the ladder. Platforms shall 
not be less than 24 inches in width and 
30 inches in length. 

(c) One rung of any section of ladder 
shall be located at the level of the 
landing laterally served by the ladder. 
Where access to the landing is 
through the ladder, the same rung 


spacing as used on the ladder shall be 
used from the landing platform to the 
first rung below the landing. 

(d) Ladder safety devices may be 
used on tower, water tank, and chim¬ 
ney ladders over 20 feet in unbroken 
length in lieu of cage protection. No 
landing platform is required in these 
cases. All ladder safety devices such as 
those that incorporate life belts, fric¬ 
tion brakes, and sliding attachments 
shall meet the design requirements of 
the ladders which they serve. 

9. It is proposed to revise advisory 
standard 56.11-26 and make it manda¬ 
tory as follows: 

56.11-26 Mandatory. Cages or wells. 

(a) Cages or wells (except on chim¬ 
ney ladders) shall be built, as shown 
on the applicable drawings, covered in 
detail in figures 1. 2, and 3. or of equiv¬ 
alent construction. 

(b) Cages or wells (except as pro¬ 
vided in subparagraph (d) of standard 
56.11-25) conforming to the dimen¬ 
sions shown in figures 1, 2, and 3 shall 
be provided on ladders of more than 
20 feet to a maximum unbroken 
length of 30 feet. 

(c) Cages shall extend a minimum of 
42 inches above the top of a landing. 


unless other acceptable protection Is 
provided. 

(d) Cages shall extend down the 
ladder to a point not less than 7 feet 
nor more than 8 feet above the base of 
the ladder, with bottom flared not less 
than 4 inches, or a portion of cage op¬ 
posite ladder shall be carried to th£ 
base. 

(e) Cages shall not extend less than 
27 nor more than 28 inches from the 
centerline of the rungs of the ladder. 
Cages shall not be less than 27 inches 
in width. The insides shall be clear of 
projections. Vertical bars shall be lo¬ 
cated at a maximum spacing of 40 de¬ 
grees around the circumference of the 
cage; this will give a maximum spacing 
of approximately 9*4 inches, center to 
center. 

(f) Ladder wells shall have a clear 
width of at least 15 inches measured 
each way from the centerline of the 
ladder. Smoothw'alled wells shall be a 
minimum of 27 inches from the cen¬ 
terline of rungs to the well wall on the 
climbing side of the ladder. Where 
other obstructions on the climbing 
side of the ladder exists, there shall be 
a minimum of 30 inches from the cen¬ 
terline of the rungs. 
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OTHER OBSTRUCTIONS 


FiBur* 1-CLEARANCE DIAGRAM FOR FINISHED LADDER IN WELL 


3'-6" 




(for special hazard only) 


SHORT WOOERS AT 
ELEVATED LOCATIONS 


Figure 3 —CAGES—SPECIAL APPLICATIONS—SHORT LADDERS AT ELE¬ 
VATED LOCATIONS 
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HROUGH LADDER SIDE-STEP LADDER 




ACCESS TO LANDING 
PLATFORM THROUGH 
LADDER 


ACCESS LATERALLY 
FROM LADDER 



TOP AND BOTTOM 
HOOPS ALSOTHIS SIZE 



BASKET GUARD 



BASKET GUARD HOOP 
BAR LADDER 


BASKET GUARD HOOP 
ANGLE IRON LADDER 


F)gwr» 2.—ACCESS TO LANDING PLATFORM THROUGH LADDER, ACCESS 
LATERALLY FROM LADDER, BASKET GUARD. BASKET GUARD 
HOOP-BAR UDDER. AND BASKET GUARD HOOP-ANGLE 
IRON UDDER 
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CC. Section 56.12 “Electricity** is 
proposed to be amended as follows: 

§56.12 [Amended] 

1. It is proposed to revise advisory 
standard 56.12-4 and make it manda¬ 
tory as follows: 

56.12- 4 Mandatory. Electrical con¬ 
ductors shall be of sufficient size and 
current-carrying capacity for normal 
operation so that a rise in temperature 
resulting from such normal operation 
will not damage the insulating materi¬ 
als. Suitable protection from mechani¬ 
cal injury shall be provided. 

2. It is proposed to revise advisory 
standard 56.12-19 and make it manda¬ 
tory as follows: 

56.12- 19 Mandatory. Where access 
is necessary, suitable clearance shall 
be provided at stationary electrical 
equipment or switchgear. 

3. It is proposed to revise advisory 
standard 56.12-22 and make it manda¬ 
tory as follows: 

56.12- 22 Mandatory. Areas contain¬ 
ing major electrical installations shall 
be entered only by authorized persons. 

4. It is proposed to revoke advisory 
standard 56.12-24. 

5. It is proposed to revise advisory 
standard 56.12-29 and make it manda¬ 
tory as follows: 

56.12- 29 Mandatory. Electric equip¬ 
ment and wiring shall be inspected by 
a competent person as necessary to 
assure safe operating conditions. 

6. It is proposed to revise advisory 
standard 56.12-31 and make it manda¬ 
tory as follows: 

56.12- 31 Mandatory. Electric cir¬ 
cuits and equipment shall be designed, 
constructed, installed and maintained 
to prevent injury and safeguard per¬ 
sonnel. 

7. It is proposed to revise advisory 
standard 56.12-35 and make it manda¬ 
tory as follows: 

56.12- 35 Mandatory. Lamp sockets 
exposed to the weather or wet condi¬ 
tions shall be of a weatherproof type. 

8. It is proposed to revise advisory 
standard 56.12-38 and make it manda¬ 
tory as follows: 

56.12- 38 Mandatory. Trailing cables 
shall be attached to machines in a 
suitable manner to protect the cable 
from damage and to prevent strain on 
the electrical connections. 

9. It is proposed to revise advisory 
standard 56.12-39 and make it manda¬ 
tory as follows: 

56.12- 39 Mandatory. Surplus trail¬ 
ing cables to shovels, cranes and simi¬ 
lar equipment shall be stored in cable 
boats or on reels mounted on the 
equipment or otherwise protected 
from mechanical damage. 

10. It is proposed to revoke advisory 
standards 56.12-44 and 56.12-49. 

11. It is proposed to revise advisory 
standard 56.12-50 and make it manda¬ 
tory as follows: 
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56.12- 50 Mandatory. Trolley wires 
shall be installed at least 7 feet above 
rails, where height permits, and alined 
and supported to suitably control sway 
and sag. 

12. It is proposed to revoke advisory 
standards 56.12-51 and 56.12-52. 

13. It is proposed to revise advisory 
standard 56.12-53 and make it manda¬ 
tory as follows: 

56.12- 53 Mandatory. Ground wires 
for lighting circuits powered from trol¬ 
ley wires shall be connected securely 
to the ground-return circuit. 

14. It is proposed to revise advisory 
standard 56.12-54 and make it manda¬ 
tory as follows: 

56.12- 54 Mandatory. Persons shall 
be instructed to carry tools and sup¬ 
plies so they will not come in contact 
with bare power conductors. 

DD. Section 56.13 “Compressed air 
and boilers** is proposed to be amend¬ 
ed as follows: 

§56.13 [Amended] 

1. It is proposed to revise advisory 
standard 56.13-10 and make it manda¬ 
tory as follows: 

56.13- 10 Mandatory. Reciprocating 
type air compressors rated over 10 
horsepower shall be equipped with 
automatic temperature-actuated shu¬ 
toff mechanisms unless fusible plugs 
were previously installed in the com¬ 
pressor discharge lines. 

Temperature-actuated shutoff 

mechanisms shall be set to shut off at 
temperatures not to exceed the 
normal operating temperature of the 
compressor by more than 25 percent. 
Fusible plugs, where installed prior to 
the adopting of this standard, are ac¬ 
ceptable if they melt at temperatures 
at least 50° less than the flashpoint of 
the lubricating oil. 

2. It is proposed to revise advisory 
standard 56.13-11 and make it manda¬ 
tory as follows: 

56.13- 11 Mandatory. Compressors 
and air receiver tanks shall be 
equipped with one or more automatic 
pressure relief valves. The total reliev¬ 
ing capacity of such relief valves shall 
be such as to prevent pressure from 
exceeding the maximum allowable 
working pressure in a receiver tank by 
not more than 10 percent. Air receiver 
tanks also shall be equipped with: In¬ 
dication pressure gages designed to ac¬ 
curately measure pressure within the 
air receiver tanks; drain valves in¬ 
stalled at the lowest point of the re¬ 
ceiver tanks to provide for the removal 
of accumulated oil and moisture; and 
traps to prevent oil, moisture, and 
other contaminants from being ex¬ 
pelled through the discharge lines. 

3. It is proposed to revise advisory 
standard 56.13-12 and make it manda¬ 
tory as follows: 

56.13- 12 Mandatory. Compressor 
air intakes shall be installed to insure 
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that only clean, uncontaminated air 
enters the compressors. 

4. It is proposed to revise advisory 
standard 56.13-13 and make it manda¬ 
tory as follows: 

56.13- 13 Mandatory. Accumulations 
of water and oil shall be drained from 
compressed air receivers at least once 
each day the compressor is in oper¬ 
ation. 

5. It is proposed to revise advisory 
standard 56.13-14 and make it manda¬ 
tory as follows: 

56.13- 14 Mandatory. Compressed 
air receivers shall have inspection 
openings. When the tanks are over 36 
inches in diameter, the inspection 
opening shall be of a size to permit 
entry by persons. 

6. It is proposed to revise advisory 
standard 56.13-15 and make it manda¬ 
tory as follows: 

56.13- 15 Mandatory. Compressed 
air receivers and other unfired pres¬ 
sure vessels shall be inspected in ac¬ 
cordance with the applicable chapters 
of the National Board Inspection 
Code, a manual for Boiler and Pres¬ 
sure Vessel Inspectors, 1977, approved 
by the National Board Executive Com¬ 
mittee on January 27, 1977, and pub¬ 
lished by the National Board of Boiler 
and Pressure Vessel Inspectors, which 
is hereby incorporated by reference 
and made a part hereof. Records of 
such inspections shall be kept. The 
National Board Inspection Code of 
1977 may be examined at any Metal 
and Nonmetal Mine Health and Safety 
District Office, MSHA, and may be ob¬ 
tained from the National Board of 
Boiler and Pressure Vessel Inspectors, 
1055 Crupper Avenue, Columbus. Ohio 
43229. 

7. It is proposed to revise advisory 
standard 56.13-16 and make it manda¬ 
tory as follows: 

56.13- 16 Mandatory. Compressors 
shall be operated and lubricated in ac¬ 
cordance with the manufacturer’s rec¬ 
ommendations. 

8. It is proposed to revise advisory 
standard 546.13-17 and make it man¬ 
datory as follows: 

56.13- 17 Mandatory. Compressor 
discharge pipes where carbon build-up 
may occur shall be cleaned periodical¬ 
ly as part of a systematic maintenance 
schedule and at least annually. 

9. It is proposed to revoke advisory 
standard 56.13-18. 

10. It is proposed to revise advisory 
standard 56.13-30 and make it manda¬ 
tory as follows: 

56.13- 30 Mandatory, (a) All boilers 
shall be equipped with water level 
gages, pressure gages, automatic pres¬ 
sure-relief valves, blow down piping, 
and other approved safety devices to 
protect against hazards from overpres¬ 
sure, flameouts, fuel interruptions, 
and low water level, all as required by 
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the appropriate sections of the codes 
listed below. 

(b) These gages, devices, and pipings 
shall be designed, installed, operated, 
maintained, repaired, altered, inspect¬ 
ed, and tested by competent persons in 
accordance with the following listed 
sections, or chapters and appendixes— 
as applicable—of: 

(1) The ASME Boiler and Pressure 
Vessel Code, 1977, published by the 
American Society of Mechanical Engi¬ 
neers. 

Section and Title 

I— Power Boilers. 

II— Material Specifications. 

II—Part A—Ferrous. 

II—Part B—Nonferrous. 

II—Part C—Welding Hods. Electrodes, and 
Filler Metal. 

IV— Heating Boilers. 

V— Nondestructive Examination. 

VI— Recommended Rules for Care and Op¬ 
erations of Heating Boilers. 

VII— Recommended Rules for Care of 
Power Boilers. 

(2) The National Board Inspection 
Code. A Manual for Boiler and Pres¬ 
sure Vessel Inspectors, 1977, approved 
by the National Board Executive Com¬ 
mittee on January 27, 1977, and pub¬ 
lished by the National Board of Boiler 
and Pressure Vessel Inspectors. 

Chapter and Title 

I— Glossary Terms. 

II— Inspection of Boilers and Pressure Ves¬ 
sels. 

III— Repairs and Alterations to Boilers and 
Pressure Vessels by Welding. 

IV— Shop Inspection of Boilers and Pressure 
Vessels. 

V— In-Service Inspection of Pressure Vessels 
by Authorized Owner-User Inspection 
Agencies. 

Appendix and Title 

A—Safety and Safety Relief Valves. 

B—Non-ASME Code Boilers and Pressure 
Vessels. 

C—Storage of Mild Steel Covered Arc Weld¬ 
ing Electrodes. 

D—National Board **R" (Repair) Symbol 
Stamp. 

E—Owner-User Inspection Agencies. 

F—Inspection Forms. 

(c) Records of inspections and re¬ 
pairs shall be kept and made available 
to the Secretary or his authorized rep¬ 
resentative. 

(d) Sections of the ASME Boiler and 
Pressure Vessel Code. 1977, to which 
references are made in this standard 
are hereby incorporated by reference 
and made a part hereof, and may be 
obtained from the American Society 
of Mechanical Engineers. United Engi¬ 
neering Center, 345 East 47th Street, 
New York. N.Y. 10017. Chapters and 
appendixes of the National Board In¬ 
spection Code of 1977 to which refer¬ 
ences are ma^ie in this standard are 
hereby incorporated by reference and 
made a part hereof, and may be ob¬ 
tained from the National Board of 


PROPOSED RULES 

Boiler and Pressure Vessel Inspectors, 
1055 Crupper Avenue. Columbus. Ohio 
43229. These publications may be ex¬ 
amined at any Metal and Nonmetal 
Mine Safety and Health District 
Office of the Mine Safety and Health 
Administration. 

11. It is proposed to revoke advisory 
standards 56.13-31, 56.13-32, 56.13-33. 
and 56.13-34. 

EE. Section 56.14 “Use of Equip¬ 
ment” is proposed to be amended as 
follows: 

§56.14 [Amended! 

1. It is proposed to revise advisory 
standard 56.14-3 and make it manda¬ 
tory as follows: 

56.14- 3 Mandatory. Guards at con¬ 
veyor drive, conveyor head, and con¬ 
veyor tail pulleys shall extend a dis¬ 
tance sufficient to prevent a person 
from accidently reaching behind the 
guard and becoming caught between 
the belt and the pulley. 

2. It is proposed to revoke advisory 
standards 56.14-4 and 56.14-5. 

3. It is proposed to revise advisory 
standard 56.14-7 and make it manda¬ 
tory as follows: 

56.14- 7 Mandatory. Guards shall be 
of substantial construction and main¬ 
tained to provide the required protec¬ 
tion. 

4. It is proposed to revise advisory 
standard 56.14-11 and make it manda¬ 
tory as follows: 

56.14- 11 Mandatory. Guards, 

shields, or other suitable protection 
shall be provided in areas where flying 
or falling materials present a hazard. 

5. It is proposed to revise advisory 
standard 56.14-25 and make it manda¬ 
tory as follows: 

56.14- 25 Mandatory. Machinery or 
equipment that is to be used during 
the shift shall be inspected at the be¬ 
ginning of each shift by a competent 
person. Defects affecting safety shall 
be corrected before the machinery or 
equipment is used. 

6. It is proposed to revise advisory 
standard 56.14-27 and make it manda¬ 
tory as follows: 

56.14- 27 Mandatory. Operation of 
machinery or equipment shall be as¬ 
signed only to competent persons: Pro¬ 
vided , hoioever. That trainees may be 
permitted to operate machinery or 
equipment under the guidance of com¬ 
petent persons. 

7. It is proposed to revoke advisory 
standard 56.14-28. 

8. It is proposed to revise advisory 
standard 56.14-36 and make it manda¬ 
tory as follows: 

56.14- 36 Mandatory. Tools and 
equipment shall be used within the 
design capacity for which they are in¬ 
tended and designed. 

FF. Section 56.15 “Personal protec¬ 
tion” is proposed to be amended as fol¬ 
lows: 


§56.15 [ Amended 1 

1. It is proposed to revoke advisory 
standards 56.15-8, 56.15-9, and 56.15- 
10 . 

2. It is proposed to revise advisory 
standard 56.15-11 and make it manda¬ 
tory as follow*s: 

56.14-11 Mandatory. Employees 
shall be instructed in the hazards of 
wearing finger rings and other jewelry 
on the job. 

3. It is proposed to revoke advisory- 
standard 56.15-13. 

GG. Section 56.16 “Materials storage 
and handling” is proposed to be 
amended as follows: 

§56.16 l Amended) 

1. It is proposed to revise advisory 
standard 56.16-1 and make it manda¬ 
tory as follows: 

56.16- 1 Mandatory. When stacked 
or stored, supplies shall not create a 
stumbling or fall-of-material hazard. 

2. It is proposed to revise advisory 
standard 56.16-2 and make it manda¬ 
tory as follows: 

56.16- 2 Mandatory. Bins, hoppers, 
silos, tanks, and surge piles, where 
loose and unconsolidated materials are 
stored, handled, or transferred shall 
be: 

(a) Equipped with mechanical de¬ 
vices or other effective means of han¬ 
dling material so that during normal 
operations persons are not required to 
enter or work where they are exposed 
to entrapment by the caving or sliding 
of these materials; 

(b) Equipment with supply and dis¬ 
charge operating controls which are 
located so as to eliminate hazards to 
persons from spills or accidental over¬ 
runs; 

(c) Provided with suitable walkways 
w'here persons are required to walk 
over or around; 

(d) Provided with ladders, platforms, 
or stagings where persons are required 
to enter a material storage facility for 
maintenance or inspection purposes. 
Where a possibility exists that moving 
material may create a hazardous con¬ 
dition. no person shall be allowed to 
enter this area for any reason, unless 
the supply and discharge of materials 
has ceased, the supply and discharge 
equipment is locked out, and the 
person is wearing a safety belt or har¬ 
ness equipped with a lifeline suitably 
fastened. Another person suitably se¬ 
cured with safety belt and line shall be 
stationed at a point near where the 
lifeline is fastened, so that he can 
adjust it or keep it tight as needed 
with minimum slack in the said life¬ 
line at all times. 

3. It is proposed to revise advisory 
standard 56.16-7 and make it manda¬ 
tory as follows: 

56.16- 7 Mandatory. Hitches and 
slings used to hoist materials shall be 
designed and suitably used for the par- 
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ticular materials handled. Taglines 
shall be attached to loads that may re¬ 
quire steadying or guidance while sus¬ 
pended. 

4. It is proposed to revoke advisory 
standard 56.16-8. 

5. It is proposed to revise advisory 
standard 56.16-10 and make it manda¬ 
tory as follows: 

56.16- 10 Mandatory. To protect 
personnel, material shall not be 
dropped from an overhead elevation 
until the drop area is first cleared of 
personnel, and then is either guarded 
or a suitable warning given. 

6. It is proposed to revise advisory 
standard 56.16-12 and make it manda¬ 
tory as follows: 

56.16- 12 Mandatory. Concentrated 
acids and alkalies shall be stored in a 
manner that these chemicals cannot 
inadvertently mix with each other or 
with other substances with which they 
will react violently or cause the liber¬ 
ation of dangerous fumes. 

7. It is proposed to revise advisory 
standard 56.16-13 and make it manda¬ 
tory as follows: 

56.16- 13 Mandatory. A suitable 
warning shall be given before molten 
metal is poured, or a container of 
molten metal is moved. 

8. It is proposed to revise advisory 
standard 56.16-16 and make it manda¬ 
tory as follows: 

56.16- 16 Mandatory. Fork and 
other similar type lift trucks shall be 
operated: 

(a) With the uprights tilted back to 
steady and secure load, 

(b) With the load in the upgrade po¬ 
sition when ascending or descending 
grades in excess of 10 percent. 

(c) Except for minor adjustments, 
loads shall not be raised or lowered en 
route. 

(d) Unloaded trucks shall travel on 
all grades with the load engaging 
means downgrade. 

9. It is proposed to add a new man¬ 
datory standard 56.16-17 as follows: 

56.16- 17 Mandatory. Where the 
stretching or contraction of a hoist 
rope could create a hazard, chairs or 
other suitable blocking shall be used 
to support conveyances at shaft land¬ 
ings before heavy equipment is loaded 
or unloaded. 

HH. Section 56.18 'Safety pro¬ 
grams" is proposed to be amended as 
follows: 

§56.18 1 Amended 1 

1. It is proposed to revise advisory 
standard 56.18-1 and make it manda¬ 
tory as follows: 

56.18-1 Mandatory. The operator 
shall establish a definite, effective, 
and continually functioning safety 
program which shall be made availa¬ 
ble to all personnel and make every at¬ 
tempt to prevent accidents and in¬ 
crease safety. All personnel shall ac¬ 


tively participate in the safety pro¬ 
gram. 

2. It is proposed to revise advisory 
standard 56.18-2 and make it manda¬ 
tory as follows: 

56.18- 2 Mandatory, (a) Each active 
working area or installation shall be 
examined at least once each shift, or 
more often if necessary, by a supervi¬ 
sor or another competent person for 
hazardous conditions. Such conditions 
observed shall be promptly corrected 
by the operator. 

(b) A condition noted by the person 
conducting the examination that may 
present an imminent danger shall be 
brought to the immediate attention of 
the operator who shall withdraw all 
persons from the area affected, except 
persons referred to in section 104(c) of 
the Act, until the danger is abated. 

(c) Any hazardous conditions ob¬ 
served by the supervisor or competent 
person making the examination shall 
be uniformly recorded and will include 
the date, the condition observed and 
the location of the condition. The 
record shall be available for review by 
the Secretary or his authorized repre¬ 
sentative. 

(d) All reports shall include the 
action taken to abate any hazardous 
conditions found and shall be counter¬ 
signed by: 

(1) The mine foreman, or 

(2) The mine superintendent, or 

(3) The person designated by the op¬ 
erator as responsible for safety and 
health at the mine. 

3. It is proposed to revoke advisory 
standards 56.18-3, 56.18-4, 56.18-5, and 

56.18-7. 

4. It is proposed to revise advisory 
standard 56.18-8 and make it manda¬ 
tory as follows: 

56.18- 8 Mandatory. To assure that 
work is being done in a safe manner, 
each active working place shall be vis¬ 
ited each shift by a supervisor, or an¬ 
other competent person shall be desig¬ 
nated to check that working place. 

5. It is proposed to revise advisory 
standard 56.18-9 and make it manda¬ 
tory as follows: 

56.18- 9 Mandatory. A supervisor or 
a designated competent person shall 
be in attendance on the property 
when persons are working to take 
charge in case of an emergency. 

6. It is proposed to revoke advisory 
standard 56.18-11. 

7. It is proposed to revise advisory 
standard 56.18-13 and make it manda¬ 
tory as follows: 

56.18- 13 Mandatory. A suitable 
communications system shall be pro¬ 
vided at the mine site in order to 
summon assistance in the event of an 
emergency. 

II. Section 56.19 “Man hoisting" is 
proposed to be amended as follows: 


§56.19 (Amended] 

1. It is proposed to revise advisory 
standard 56.19-12 and make it manda¬ 
tory as follows: 

56.19- 12 Mandatory. Where 

grooved drums are used, the grooves 
shall be of suitable size and pitch for 
the rope used. 

2. It is proposed to revoke advisory 
standard 56.19-20. 

3. It is proposed to revise advisory 
standard 56.19-25 and make it manda¬ 
tory as follows: 

56.19- 25 Mandatory. Wire ropes 

shall be used and maintained in ac¬ 
cordance with the manufacturer’s rec¬ 
ommendations. or the equivalent. 

4. It is proposed to revise advisory 
standard 56.19-35 and make it manda¬ 
tory as follows: 

56.19- 35 Mandatory. Headframes 

shall be of substantial construction. 

5. It is proposed to revise advisory 
standard 56.19-36 and make it manda¬ 
tory as follows: 

56.19- 36 Mandatory. Headframes 

shall be high enough to provide clear¬ 
ance for overtravel and safe stopping 
of the conveyance. 

6. It is proposed to revise advisory 
standard 56.19-37 and make it manda¬ 
tory as follows: 

56.19- 37 Mandatory. Fleet angles 
shall not be greater than lVfe degrees 
for smooth drums, and 2 degrees for 
grooved drums. 

7. It is proposed to revise advisory 
standard 56.19-39 and make it manda¬ 
tory as follows: 

56.19- 39 Mandatory. All man 
hoists, except emergency escape 
hoists, installed after the effective 
date of this standard shall have drums 
and sheaves of diameters at least 60 
times the rope diameter. 

8. It is proposed to revise advisory 
standard 56.19-67 and make it manda¬ 
tory as follows: 

56.19- 67 Mandatory. During shift 
changes, an authorized person shall be 
in charge of each man trip. 

9. It is proposed to revise advisory 
standard 56.19-72 and make it manda¬ 
tory as follows: 

56.19- 72 Mandatory. When combi¬ 
nations of cages and skips are used in 
the same compartment, the cages shall 
be totally enclosed to protect person¬ 
nel from flying material and the hoist 
speed reduced to man speed as defined 
in section 56.19-61, but not to exceed 
1,000 feet per minute. Muck shall not 
be hoisted with personnel during shift 
changes. 

10. It is proposed to revise advisory 
standard 56.19-74 and make it manda¬ 
tory as follows: 

56.19- 74 Mandatory. Persons shall 
not ride the bail, rim, bonnet, or cross¬ 
head of any shaft conveyance, except 
where necessary for inspection and 
maintenance, and then only when suit¬ 
able protection for persons is provided. 
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11. It is proposed to revise advisory 
standard 56.19-78 and make it manda¬ 
tory as follows: 

56.19- 78 Mandatory. All buckets 
shall be stopped after being raised 
about three (3) feet above the shaft 
bottom. A bucket shall be stabilized 
before a hoisting signal is given to con¬ 
tinue hoisting the bucket to the cross- 
head. After a hoisting signal is given, 
hoisting to the crosshead shall be at 
the minimum speed. The signaling 
device shall be attended constantly 
until a bucket reaches the guides. 
When persons are hoisted, the signal¬ 
ing devices shall be attended until the 
crosshead has been engaged. 

12. It is proposed to revise advisory 
standard 56.19-81 and make it manda¬ 
tory as follows: 

56.19- 81 Mandatory . Conveyances 
controlled by a holstman. when not in 
use. shall be released and the convey¬ 
ance shall be raised or lowered a suit¬ 
able distance to prevent persons from 
boarding or loading the conveyance. 

13. It is proposed to revise advisory 
standard 56.19-91 and make it manda¬ 
tory as follows: 

56.19- 91 Mandatory . Hoistmen 
shall accept hoisting instructions only 
by the regular signaling system unless 
it is out of order. During an emergen¬ 
cy, the holstman shall accept instruc¬ 
tions only from authorized persons to 
direct movement of the conveyance. 

14. It is proposed to revise advisory 
standard 56.19-93 and make it manda¬ 
tory as follow's: 

56.19- 93 Mandatory. A standard 
code of hoisting signals shall be adopt¬ 
ed and used at each mine. The move¬ 
ment of a shaft conveyance on a “one 
bell** signal shall be prohibited. 

15. It is proposed to revise advisory 
standard 56.19-104 and make it man¬ 
datory as follows: 

56.19- 104 Mandatory. Suitable 
clearance at shaft stations shall be 
provided and maintained so as to allow 
for the safe movements of persons and 
the safe passage and handling of 
equipment and materials. 

16. It is proposed to revise advisory 
standard 56.19-124 and make it man¬ 
datory as follows: 

56.19- 124 Mandatory . To distribute 
the wear of the rope, hoist ropes other 
than those on friction hoists shall be 
cut off at least six (6) feet above the 
highest connection to the conveyance, 
at intervals not to exceed one (1) year 
unless conditions of use and/or exami¬ 
nation and inspection required in 

56.19-126 indicate the necessity of a 
shorter time interval. The portion of 
the rope that is cut off shall be exam¬ 
ined and inspected by a competent 
person for damage, corrosion, wear 
and fatigue. 

17. It is proposed to revise advisory 
standard 56.19-125 and make it man¬ 
datory as follows: 


50.19- 125 Mandatory. Hoist ropes 
wound in multiple layers shall have a 
suitable length cut off at the drum 
end at least three (3) times during the 
anticipated life of the rope and when¬ 
ever necessary, as-determined by the 
inspection or tests required in stand¬ 
ard 56.19-126, to distribute the wear at 
change of layers and crossover points 
and to preserve the integrity of the 
rope. The amount of rope cut off shall 
not be a whole number multiple of the 
circumference of the drum. 

18. It is proposed to revise advisory 
standard 56.19-126 and make it man¬ 
datory as follows: 

56.19- 120 Mandatory. Hoist ropes 
shall be examined over its entire 
active length at least every month to 
evaluate wear and possible damage. 
Caliper measurements or nondestruc¬ 
tive tests shall be made wherever wear 
is evident on the rope and at least 
every six (6) months and whenever 
necessary as determined by examina¬ 
tion, inspection or tests as follows: 

(a) Immediately above the socket or 
clips and above the safety connection; 

(b) Where the rope rests on the 
sheaves: 

(c) Where the ropes leave the drums 
when the conveyances are at the regu¬ 
lar stopping point; 

(d) Where a layer of rope begins to 
overlap another layer on the drum; 

(e) At 100-foot intervals; measure¬ 
ments shall be made midway between 
the last previously calipered points. 

19. It is proposed to revoke advisory 
standard 56.19-127. 

20. It is proposed to revise advisory 
standard 56.19-130 and make it man¬ 
datory as follows: 

56.19- 130 Mandatory. Empty hoist 
conveyances shaH be operated at least 
one round trip to assure the hoisting 
compartment is clear of obstruction 
before hoisting persons: 

(a) After any hoist or shaft repairs 
or related equipment repairs that 
might restrict or obstruct conveyance 
clearance; 

(b) After any oversize or overweight 
material or equipment trips that 
might restrict or obstruct conveyance 
clearance; 

<c) After blasting in or near the 
shaft that might restrict or obstruct 
conveyance clearance; 

(d) After remaining idle for one shift 
or longer. 

21. It is proposed to revise advisory 
standard 56.19-131 and make it man¬ 
datory as follows: 

56.19- 131 Mandatory. Hoist convey¬ 
ance connections shall be inspected at 
least once during any 24-hour period 
that the conveyance is used for hoist¬ 
ing persons. 

22. It is proposed to revise advisory 
standard 56.19-132 and make it man¬ 
datory as follows: 


56.19- 132 Mandatory. A perform¬ 
ance drop test of hoist conveyance 
safety catches shall be made at the 
time of installation, or prior to instal¬ 
lation, in a mockup of the actual in¬ 
stallation and certified to in w r riting by 
the manufacturer or registered profes¬ 
sional engineer performing the test. 

After installation, the conveyance 
shall be suitably rested at least once 
before use and the hoist rope slack¬ 
ened to test for the unrestricted func¬ 
tioning of the safety catches and their 
activitating mechanisms. 

Thereafter, the safety catches shall 
be inspected by a competent person at 
the beginning of any 24-hour period 
that the conveyance is to be used, and 
the unrestricted functioning of the 
safety catches and their activitating 
mechanisms shall be tested (as before) 
at least once at the beginning of any 7- 
day period during which the convey¬ 
ance is to be used. 

JJ. Section 56.20 “Miscellaneous” is 
proposed to be amended as follows: 

§56.20 [Amended] 

1. It is proposed to revoke advisory 
standards 56.20-4, 56.20-6, and 56.20-7. 

2. It is proposed to revise advisory 
standard 56.20-8 and make it manda¬ 
tory as follows: 

56.20- 8 Mandatory. Toilet facilities 
shall be provided at locations that are 
compatible with the mine operations 
and that are readily accessible to mine 
personnel. The facilities shall bp kept 
clean and sanitary. Separate toilet fa¬ 
cilities shall be provided for each sex 
except where toilet facilities will be oc¬ 
cupied by no more than one (1) person 
at a time and can be locked from the 
inside. 


PART 57—HEALTH AND SAFETY STAND¬ 
ARDS—METAL AND NONMETALUC UNDER¬ 
GROUND MINES 

KK. Section 57.2 “Definitions” is 
proposed to be amended as follows: 

§57.2 [Amended] 

1. It is proposed to add the defini¬ 
tions of “Combustible liquid, class two 
combustible liquid, and class three 
combustible liquid” as follows: 

"Combustible liquid” means a liquid 
having a flash point at or above 100° 
F. (38° C.). "Class two combustible 
liquid” means a liquid having a flash 
point at or above 100* F. (38' C.) and 
below 140* F. (60* C.). “Class three 
combustible liquid” means a liquid 
having a flash point at or above 140° 
F. (60* C.) and an auto ignition tem¬ 
perature below 1,500° F. (186° C.). 

2. It is proposed to add a definition 
of “Designated underground fire area” 
as follows: 

“Designated underground fire area” 
means: 
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(a) An area where exposed ore is 
combustible or is susceptible to spon¬ 
taneous ignition; or, 

(b) An area where the exposed sur¬ 
face area of wood and other solid com¬ 
bustible materials in an opening ex¬ 
ceeds 30 percent of the surface area of 
the opening, excluding the floor but 
including those areas covered by com¬ 
bustible material, in any 60-foot 
length of the opening; or, 

(c) The area within explosive or 
blasting agents storage magazines. 

3. It is proposed to add a definition 
of “Flammable liquid” as follows: 

“Flammable liquid” means a liquid 
having a flash point below 100° F. (38° 
C.), and is designated a class one 
liquid. 

4. It is proposed to revise the defini¬ 
tion of “Flash point” as follows: 

“Flash point” means the minimum 
temperature of a liquid at which suffi¬ 
cient vapor is given off to form an ig- 
nitable mixture with the air near the 
surface of the liquid or within the 
vessel used as determined in accord¬ 
ance with the standard method of test 
for flash point by the tag closed tester, 
ASTM designation: D 56-77, American 
Society for Testing Materials or a 
standard method of test for flash 
point by Pensky-Martens closed tester, 
ASTM designation: D 93-77, whichever 
is applicable. ASTM D 56-77 and 
ASTM D 93-77 are hereby incorporat¬ 
ed by reference and are made a part 
hereof and may be examined at any 
Metal and Nonmetal Mine Safety and 
Health Subdistrict Office of the Mine 
Safety and Health Administration, 
and may be obtained from the Ameri¬ 
can Society for Testing and Materials. 
1916 Ray Street, Philadelphia, Pa. 
19103. 

LL. Section 57.3 "Ground control” is 
proposed to be amended as follows: 

§57.3 [ Amended 1 

1. It is proposed to revoke advisory 
standard 57.3-7. 

2. It is proposed to revise advisory 
standard 57.3-10 which is applicable to 
surface only and make it mandatory as 
follows: 

57.3- 10 Mandatory. Banks, benches, 
and terrain sloping into occupied 
working areas shall be examined after 
every freeze or thaw, and during, as 
well as after, abnormal rainfall. 
Should a potential fall of ground be 
detected, persons in affected working 
places shall be evacuated immediately. 

3. It is proposed to revoke advisory 
standards 57.3-13, 57.3-21, and 57.3-28. 

4. It is proposed to revise advisory 
standard 57.3-29 which is applicable to 
underground only and make it manda¬ 
tory as follows: 

57.3- 29 Mandatory. Shaft pillars 
shall have sufficient strength to pro¬ 
tect operating shafts. 
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5. It is proposed to revoke advisory 
standards 57.3-30 and 57.3-31. 

6. It is proposed to revise and renum¬ 
ber advisory standard 57.3-32, make it 
applicable to surface and under¬ 
ground. and make it mandatory as fol¬ 
lows: 

57.3- 58 Mandatory. Where needed 
for ground support, rock bolts shall be 
Installed as soon as practicable after 
an area is exposed. 

MM. Section 57.4 “Fire prevention 
and control” is proposed to be amend¬ 
ed as follows: 

§57.4 [Amended] 

1. It is proposed to revise advisory 
standard 57.4-3 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.4- 3 Mandatory . Areas surround¬ 
ing flammable and combustible liquid 
storage tanks and electric substations 
shall be kept free from grass (dry), 
weeds, underbrush, and other combus¬ 
tible materials for at least 25 feet in 
all directions. 

2. It is proposed to revise advisory 
standard 57.4-5 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.4- 5 Mandatory. Fixed unburied 
flammable and combustible liquid 
storage tanks shall be mounted secure¬ 
ly on firm foundations. Piping shall be 
provided with flexible connections or 
other special fittings where necessary 
to prevent leaks caused from tank set¬ 
tling. 

3. It is proposed to replace reserved 
number 57.4-27 with a series of num¬ 
bers 57.4-27A through 57.4-27Z, and 
reserve numbers 57.4-27C through 

57.4- 27Z. 

4. It is proposed to replace number 

57.4— 39 with a series of numbers 57.4- 
39A through 57.4-39Z, and to reserve 
numbers 57.4-39C through 57.4-39Z. 

5. It is proposed to revise and divide 
advisory standard 57.4-6 into two 
standards, renumber them 57.4-39A 
and 57.4-87, make 57.4-39A applicable 
to surface only and 57.4-87 applicable 
to underground only, and make both 
mandatory as follows: 

57.4- 39A Mandatory. Buildings or 
rooms in which oil. grease, flammable 
liquids, or similar flammable materials 
are stored shall be of one-hour fire-re¬ 
sistance construction and well ventilat¬ 
ed. 


57.4-87 Mandatory. Facilities in 
which less than 55 gallons of combus¬ 
tible liquids, or flammable materials 
are stored shall: 

(a) Be of one-hour fire-resistance 
rating construction. 

(b) Be well ventilated. 

6. It is proposed to revise advisory 
standard 57.4-7 which is applicable to 
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surface and underground and make it 
mandatory as follows: 

57.4- 7 Mandatory. Means shall be 
provided to confine, remove, control, 
or drain away spilled or flowing flam¬ 
mable or combustible liquids. 

7. It is proposed to revise advisory 
standard 57.4-13 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.4- 13 Mandatory. In areas where 
fire is a hazard, materials, such as oily 
waste and rags which are subject to 
spontaneous combustion, shall be 
placed in covered metal containers 
until disposed of properly. 

8. It Is proposed to revise advisory 
standard 57.4-16 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.4- 16 Mandatory. Drip pans shall 
be provided to catch leakage or spill¬ 
age when oil or combustible liquids or 
flammable liquids are dispensed in a 
place or manner which may create a 
hazard. Floor areas where drip pans 
are used shall be kept clean. 

9. It is proposed to revoke advisory 
standard 57.4-17. 

10. It is proposed to revise advisory 
standard 57.4-25 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.4- 25 Mandatory. Fire hydrants 
shall have uniform fittings. Wrenches 
or keys to open the valves shall be 
readily available. Where necessary, 
adapters shall be provided that are ca¬ 
pable of connecting hydrant fittings to 
the hose equipment of local fire de¬ 
partments, and they also shall be read¬ 
ily available. 

11. It is proposed to revise advisory 
standard 67.4-26 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.4- 26 Mandatory. Water pipes, 
valves, outlets, hydrants, and hoses 
that are designated for firefighting 
purposes shall be inspected every 3 
months and tested annually. 

12. It is proposed to revise advisory 
standard 57.4-30 which is applicable so 
surface and underground and make it 
mandatory as follows: 

57.4- 30 Mandatory. Employees 
shall be trained in the use of fire ex¬ 
tinguishers. 

13. It is proposed to revise and re¬ 
number advisory standard 57.4-31. 
make it applicable to surface only, and 
make it mandatory as follows: 

57.4- 39B Mandatory . Emergency 
firefighting plans and training, in 
combination with suitable evacuation 
and rescue plans and equipment, shall 
be established and such plans shall be 
coordinated with available profession¬ 
al firefighting organizations. Drills 
shall be held at least twice a year. 

14. It is proposed to revise and re¬ 
number advisory standard 57.4-39, 
make it applicable to surface and un- 
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derground, and make it mandatory as 
follows: 

57.4- 27A Mandatory. No self-pro¬ 
pelled mobile equipment shall be oper¬ 
ated without a suitable fire extin¬ 
guisher accessible to the operator. 

15. It Is proposed to revise advisory 
standard 57.4-41 which is applicable to 
surface only and make it mandatory as 
follows: 

57.4- 41 Mandatory. Every building 
or structure, new or old, designed for 
human occupancy shall be provided 
with exits sufficient to permit the 
prompt escape of occupants in case of 
fire or other emergency. The design of 
exits and other safeguards shall be 
such that reliance for safety to life in 
case of fire or other emergency will 
not depend solely on any single safe¬ 
guard: additional safeguards shall be 
provided for life safety in case any 
single safeguard is ineffective due to 
some human or mechanical failure. 

16. It is proposed to revise advisory 
standard 57.4-42 which is applicable to 
surface only and make it mandatory as 
follows: 

57.4- 42 Mandatory. Combustible 
mine supplies in' excess of one day’s 
supply shall not be stored within 100 
feet of mine ventilation fans or mine 
openings. 

17. It is proposed to revise advisory 
standard 57.4-43 which is applicable to 
surface only and make it mandatory as 
follows: 

57.4- 43 Mandatory. Buildings and 
other structure, erected after the ef¬ 
fective date of this standard within 
100 feet of any mine opening, shall be 
of at least one-hour fire-resistant con¬ 
struction. Existing buildings shall con¬ 
form to this standard within 3 years of 
its adoption. 

18. It is proposed to revise advisory 
standard 57.4-44 which is applicable to 
surface only and make it mandatory as 
follows: 

57.4- 44 Mandatory. Areas within 25 
feet of mine openings shall be kept 
free of combustible materials except 
for installed wiring and materials in 
use for ground support and track sup¬ 
port. 

19. It is proposed to revise advisory 
standard 57.4-45 which is applicable to 
surface only and make it mandatory as 
follows: 

57.4- 45 Mandatory. Blacksmith 
shops shall: 

(a) Be well ventilated and equipped 
with exhaust vents over the forge; 

<b) Be inspected carefully for smol¬ 
dering vagrant fires at the end of each 
shift; 

(c) Be of at least one-hour fire-resis¬ 
tant construction and located at least 
100 feet from mine openings or fan in¬ 
stallations and not in buildings or 
snowsheds adjoining mine openings or 
fan installation unless a reliable fire 


wall or fire doors approved by the Sec¬ 
retary is provided. 

20. It is proposed to revise advisory 
standard 57.4-47 which is applicable to 
surface only and make it mandatory as 
follows: 

57.4- 47 Mandatory. Belt conveyors 
in locations where ignition of the con¬ 
veyor belt would create a hazard to 
personnel shall be provided with a 
safety switch to stop the drive pulley 
automatically in the event of excessive 
slippage. 

21. It is proposed to revise and re¬ 
number advisory standard 57.4-49, 
make it applicable to surface and un¬ 
derground, and make it mandatory as 
follows: 

57.4- 27B Mandatory. All flammable 
and combustile w r aste materials, 
grease, lubricants, or flammable liq¬ 
uids shall be disposed of in a manner 
to prevent an accumulation where 
they can create a fire hazard to per¬ 
sonnel. 

22. It is proposed to revise advisory 
standard 57.4-55 w r hich is applicable to 
underground only and make it manda¬ 
tory as follows: 

57.4- 55 Mandatory. Suitable fire 
protection shall be provided in trans¬ 
former stations, pump rooms, and 
compressor rooms which are located in 
designated underground fire areas. 

23. It is proposed to revise and divide 
advisory standard 57.4-56 into two 
standards, renumber them 57.4-56A 
and 57.4-56B, and make both of them 
applicable to underground only and 
mandatory as follows: 

57.4- 56A Mandatory. Permanent 
combustile liquid storage depots shall 
be: 

(a) Located at least 100 feet of open 
space with a minimum pillar of 30 feet 
from shafts, slopes, raises, under¬ 
ground hoistrooms, shops, explosives 
magazines, main and booster ventila¬ 
tion fans, and working places other 
than the depot; at least 50 feet of open 
space from wooden bulkheads, and 
other designated underground fire 
areas, and designated escapew r ays; and 
at least 25 feet of open space from 
main haulageways, trolley wires, and 
electrical equipment or power cables 
not serving the depot. 

(b) Enclosed by rock and/or materi¬ 
als having at least a 2-hour fire resis¬ 
tance rating, except for access door(s) 
as provided in subsection (c) below. 
The. evaluation of fire resistance shall 
be made or based upon tests equiva¬ 
lent to the standard methods of fire 
tests of building construction and ma¬ 
terials. NFPA No. 251-1972, pages 251- 
3 through 251-32. which is hereby in¬ 
corporated by reference and made a 
part hereof. NFPA No., 251-1972 may 
be examined at any Metal and Nonme¬ 
tal Mine Safety and Health Subdis¬ 
trict Office of the Mine Safety and 
Health Administration and may be ob¬ 


tained from the National Fire Protec¬ 
tion Association. 470 Atlantic Avenue, 
Boston. Mass. 02210. 

(c) Provided with access door<s) 
which shall be kept closed except 
when the door(s) are in use. The 
door(s) shall be constructed to have at 
least a IVfe-hour fire resistance rating. 
The maximum surface temperature 
developed on the unexposed face of 
the door at the end of the 30-minute 
test exposure shall not exceed 250 # F. 
(121° C.). The evaluation of fire resis¬ 
tance shall be made or based upon 
tests equivalent to standard methods 
of fire tests of door assembles, NFPA 
No. 252-1972, pages 252-3 through 
pages 253-13, which is hereby incorpo¬ 
rated by reference and made a part 
hereof. NFPA No. 252-1972 may be ex¬ 
amined at any Metal and Nonmetal 
Mine Safety and Health Subdistrict 
Office of the Mine Safety and Health 
Administration and may be obtained 
from the National Fire Protection As¬ 
sociation. 470 Atlantic Avenue, Boston, 
Mass. 02210. 

(d) Provided with heat-actuated or 
equivalent sensing devices to auto¬ 
matically close ventilation openings, if 
such openings are used in case of fire. 
The closures for ventilation openings 
shall also meet the construction re¬ 
quirements for access doors given in 
(c) above. 

(e) Provided with floors of rock, con¬ 
crete or other impermeable, noncom¬ 
bustible material. 

(f) Equipped with fire 
extinguisher(s) with a total minimum 
nominal capacity of 20 pounds of class 
B agent. Extinguisher(s) shall be lo¬ 
cated on the outside of the enclosure, 
adjacent to the exit. 


57.4-56B Mandatory. Temporary 
combustible liquid storage depots shall 
be: 

(a) Located at least 100 feet of open 
space fronrshaft. slopes, raises, explo¬ 
sives magazines: at least 50 feet of 
open space from wooden bulkheads, 
other designated underground fire 
areas; and at least 25 feet of open 
space from main haulageways. 

(b) Enclosed by rock and/or materi¬ 
als meeting the standard method of 
tests, ASTM E-136-1973, noncombusti¬ 
bility of elementary materials which is 
hereby incorporated by reference and 
made a part hereof. ASTM E-136- 
1973. may be examined at any Metal 
and Nonmetal Mine Safety and Health 
Subdistrict Office of the Mine Safety 
and Health Administration, and may 
be obtained from the American Soci¬ 
ety for Testing and Materials. 1916 
Race Street, Philadelphia. Pa. 19103. 

(c) Of materials having a strength of 
at least equal to Vfe-inch thick steel 
plate or 4-inch concrete block. 


FEDERAL REGISTER, VOL. 43, NO. 177—TUESDAY, SEPTEMBER 12, 1978 



(d) Provided with access doors meet¬ 
ing the requirements of (b) and (c) 
above which shall be kept closed 
except when the door is in use. Venti¬ 
lation openings, if used, shall be pro¬ 
vided wjth heat-actuated or equivalent 
sensing devices to automatically close 
the openings in case of fire. 

(e) Equipped with fire 
extinguisher(s) with a total minimum 
nonminal capacity of 20 pounds of 
class B agent. Extinguisher(s) shall be 
located on the outside of the enclo¬ 
sure. adjacent to the exit. 

24. It is proposed to revise advisory 
standard 57.4.57 which is applicable to 
underground only and make it manda¬ 
tory as follows: 

57.4- 57 Mandatory. Trailing cables 
shall be flame-resistant in accordance 
with section 18.64, part 18, CFR 30. 

25. It is proposed to revise advisory 
standard 57.4-60 which is applicable to 
underground only and make it manda¬ 
tory as follows: 

57.4- 60 Mandatory. Power circuits 
shall be deenergized in all areas on 
idle shifts or idle days, except where* 
power is required or when moisture 
will render the reenergized circuit haz¬ 
ardous to personnel. Circuits which 
remain energized shall be protected by 
fuses or circuit breakers of the correct 
type and capacity consistent with the 
power load on such idle shifts or idle 
days. 

26. It is proposed to revise and divide 
advisory standard 57.4-61 into two 
standards, renumber them 57.4-61 A 
and 57.4-61B. and make both of them 
applicable to underground only and 
mandatory as follows: 

57.4- 61 A Mandatory. Fire doors or 
ventilation control doors shall be pro¬ 
vided on shaft stations or other appro¬ 
priate locations as a part of an overall 
evacuation plan where necessary to 
prevent the spread of smoke or gas: 
the door shall be equipped with 
latches operable from both sides, shall 
be remotely controlled where appro¬ 
priate and equipped with suitable man 
doors. The location and design of 
these fire and ventilation control 
doors shall be submitted to the Secre¬ 
tary for his review and comments. 


57.4-6IB Mandatory. To confine 
and prevent the spread of toxic gases 
from a fire originating in an under¬ 
ground shop, where mine shop ex¬ 
haust air cannot be routed directly to 
an exhaust system and people would 
be endangered elsewhere in the mine 
by toxic gases from a fire in the shop, 
the mine operator shall install a fire 
door or bulkhead of fire door construc¬ 
tion in each opening to a shop and 
insure that each fire door is: 

(a) Constructed so that, once closed, 
it will not reopen as a result of a dif¬ 
ferential air pressure. 
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<b) Provided with a man door that 
can be opened from either side. 

(c) Suitably airtight. 

(d) Kept clear of obstructions and 
extraneous material. 

27. It is proposed to revise advisory 
standard 57.4-62 which is applicable to 
underground only and make it manda¬ 
tory as follows: 

57.4- 62 Mandatory. Timber and 
mine entrances shall meet a flame 
spread rating of 25 or less as defined 
in ASTM M162-67 for at least two 
hundred feet inside the mine portal or 
collar or the mine entrance shall be 
provided with fire protection adequate 
to control a fire for at least two hun¬ 
dred feet inside the mine portal or 
collar. 

28. It is proposed to revise advisory 
standard 57.4-63 which is applicable to 
underground only and make it manda¬ 
tory as follows: 

57.4- 63 Mandatory. When waterline 
outlets are located at shaft stations , 
they shall have at least one fitting suit¬ 
ably located for connecting firefight¬ 
ing equipment 

29. It is proposed to revoke advisory 
standard 57.4-64. 

30. It is proposed to revise advisory 
standard 57.4-66 which is applicable to 
underground only and make it manda¬ 
tory as follows: 

57.4- 66 Mandatory. Suitable fire 
protection shall be provided for head, 
tail, drive, and takeup pulleys of belt 
conveyors and at suitable intervals 
along the belt line. 

31. It is proposed to revoke advisory 
standard 57.4-68. 

32. It is proposed to revise advisory 
standard 57.4-71 which is applicable to 
underground only and make it manda¬ 
tory as follows: 

57.4- 71 Mandatory . Mine rescue 
crews shall include supervisory and 
key personnel familiar with all mine 
installations who could provide vital to 
firefighting and rescue operations. 

33. It is proposed to revise advisory 
standard 57.4-72 which is applicable to 
underground only and make it manda¬ 
tory as follows: 

57.4- 72 Mandatory. Only trained 
mine rescue personnel shall partici¬ 
pate in rescue and firefighting oper¬ 
ations in advance of the fresh air base. 

NN. Section 57.5 “Air quality, venti¬ 
lation. radiation, and physical agents’* 
is proposed to be amended as follows: 

§57.5 [Amended] 

1. It is proposed to revise advisory 
standard 57.5-4 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.5- 4 Mandatory. At muckpiles, 
haulage roads, rock transfer points, 
crushers, and other points, where dust 
is produced in amounts sufficient to 
cause a health or safety hazard, such 
dust shall be suitably controlled. 
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2. It is proposed to revoke advisory 
standard 57.5-21 and 57.5-23. 

3. It is proposed to revise advisory 
standard 57.'5-25 which is applicable to 
underground only and make it manda¬ 
tory as follows: 

57.5- 25 Mandatory. Main fans shall 
be maintained either according to the 
manufacturer’s recommendations or 
by a written periodic schedule adopted 
by the operator. Such schedule shall 
be available at the operation on re¬ 
quest of the Secretary or his author¬ 
ized representative. 

4. It is proposed to revoke advisory 
standard 57.5-26. 

5. It is proposed to revise advisory 
standard 57.5-27 which is applicable to 
underground only and make it manda¬ 
tory as follows: 

57.5- 27 Mandatory. Flame safety 
lamps or other suitable devices shall 
be used to test for acute oxygen defi¬ 
ciency. 

6. It is proposed to revise advisory 
standard 57.5-29 which is applicable to 
underground only and make it manda¬ 
tory as follows: 

57.5- 29 Mandatory. When used, 
auxiliary fan systems shall be installed 
to prevent recirculation and shall be 
maintained to provide ventilation air 
that effectively sweeps the working 
places. ~ 

00. Section 57.6 “Explosives" is pro¬ 
posed to be amended as follows: 

§57.6 (Amended] 

1. It is proposed to revoke 57.6-3 and 

57.6-4. 

2. It is proposed to revise advisory 
standard 57.6-7 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.6- 7 Mandatory. Explosives, deto¬ 
nators, and related materials such as 
safety fuse and detonating cord shall 
be: 

(a) Stored in a manner to facilitate 
use of oldest stocks first. 

<b) Stored according to brand and 
grade in such a manner as to facilitate 
identification. 

(c) Stored with their top sides up. 

(d) Stacked in a stable manner but 
not more than eight (8) feet high. 

3. It is proposed to revoke advisory 
standards 57.6-9. 57.6-10, and 57.6-28. 

4. It is proposed to revise advisory 
standard 57.6-48 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.6- 48 Mandatory. Explosives and 
blasting agents shall be transported 
without undue delay, and over routes 
and at times that expose a minimum 
number of persons. 

5. It is proposed to revoke advisory 
standard 57.6-55 and 57.6-78. 

6. It is proposed to revise advisory 
standard 57.6-98 which is applicable to 
surface and underground and make it 
mandatory as follows: 
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57.6- 98 Mandatory, (a) Primers 
containing a detonator shall be pre¬ 
pared with the detonator contained se¬ 
curely and completely within the ex¬ 
plosive charge or within a suitable 
tunnel or cap w'ell. 

(b) When using detonating cord to 
initiate another explosive, connections 
shall be prepared with the detonating 
cord threaded through, attached se¬ 
curely to, or otherwise in intimate con¬ 
tact with the explosive charge. 

7. It is proposed to revise advisory 
standard 57.6-106 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.6- 106 Mandatory. Paces and 
muckpiles shall be examined by a com¬ 
petent person for undet- onated explo¬ 
sives or blasting agents and any unde¬ 
tonated explosives or blasting agents 
found shall be disposed of safely. 

8. It is proposed to revise advisory 
standard 57.6-109 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.6- 109 Mandatory. Safety fuse, 
ignitor cord, and detonating cord shall 
not be used if they have been kinke<J, 
bent sharply, or otherwise damaged. 

9. It is proposed to revise advisory 
standard 57.6-118 which is applicable 
to surface and underground and make 
it mandatory as follows; 

57.6- 118 Mandatory. When using 
safety fuse, where fly rock might 
damage unlit or burning fuses, timing 
shall be such that all fuses are burn¬ 
ing within the holes before any hole 
detonates. 

10. It is proposed to revise advisory 
standard 57.6-121 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.6- 121 Mandatory. When blasting 
electrically, a blasting galvanometer or 
other instrument that is specifically 
designed for testing blasting circuits, 
shall be used to test: 

(a) In surface operations: 

(1) Continuity of each electric blast¬ 
ing cap in the bore hole prior to the 
addition of stemming. 

(2) Resistance of individual series or 
the resistance of multiple balanced 
series to be connected in parallel prior 
to their connection to the blasting 
line. 

(3) Continuity of blasting lines prior 
to the connection of electric blasting 
cap series. 

(4) Total blasting circuit resistance 
prior to connection to the power 
source. 

(b) In underground operations: 

(1) Continuity of each electric blast¬ 
ing cap series. 

(2) Continuity of blasting lines prior 
to the connection of electric blasting 
caps. 

11. It is proposed to revise advisory 
standard 57.6-130 which is applicable 


to surface and underground and make 
it mandatory as follows: 

57.6- 130 Mandatory . At least a 15- 
foot gap shall be provided between the 
blasting circuit and the electric power 
source. 

12. It is proposed to revise advisory 
standard 57.6-132 w'hich is applicable 
to surface and underground and make 
it mandatory as follows: 

57.6- 132 Mandatory. Delay connec¬ 
tors shall be treated and handled with 
the same safety precautions as detona¬ 
tors. 

13. It is proposed to revoke advisory 
standard 57.6-167. 

14. It is proposed to revise and re¬ 
number advisory standard 57.6-169, 
make it applicable to surface and un¬ 
derground, and make it mandatory as 
follows: 

57.6- 142 Mandatory. Explosives or 
blasting agents shall not be loaded 
into drilled or sprung holes that could 
result in premature detonation from 
heat. 

15. It is proposed to revise and re¬ 
number advisory standard 57.6-176, 
make it applicable to surface and un¬ 
derground and make it mandatory as 
follow’s: 

57.6- 139 Mandatory. Blasting areas 
shall not be reentered after firing 
until concentrations of smoke, dust, 
and fumes have been reduced to safe 
limits as required and determined in 
mandatory standards 57.5-1 and 57.5- 
2 . 

16. It is proposed to revise and re¬ 
number advisory standard 57.6-178, 
make it applicable to surface and un¬ 
derground, and make it mandatory as 
follows: 

57.6- 141 Mandatory. In secondary 
blasting, if more than one shot is to be 
fired at one time in a blasting area, 
the shots shall be initiated from one 
source. 

17. It is proposed to revise and re¬ 
number advisory standard 57.6-180, 
make it applicable to surface and un¬ 
derground, and make it mandatory as 
follows: 

57.6- 140 Mandatory. Blasting cir¬ 
cuits and electric blasting caps (which 
are capable of being initiated by con¬ 
ventional powder sources) shall be pro¬ 
tected from sources of extraneous 
electricity. 

18. It is proposed to revoke advisory 
standard 57.6-181. 

19. It is proposed to revise advisory 
standard 57.6-190 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.6- 190 Mandatory. Ammonium 
nitrate-based blasting agents shall be 
mixed and stored in accordance with 
the mixing and storage provisions in 
Bureau of Mines Information Circular 
8179 “Safety Recommendations for 
Sensitized Ammonium' Nitrate Blast¬ 
ing Agents," which is hereby incorpo¬ 


rated by reference and made a part 
hereof. IC 8179 is available at each 
Metal and Nonmetal Mine Safety and 
Health District and Subdistrict Office 
of the Mine Safety and Health Admin¬ 
istration. 

20. It is proposed to revoke advisory 
standards 57.6-192 and 57.6-196. 

PP. Section 57.7 “Drilling" is pro¬ 
posed to be amended as follows: 

§57.7 l Amended 1 

1. It is proposed to revoke advisory 
standard 57.7-1. 

2. It is proposed to add a new center 
subheading entitled “General—Sur¬ 
face and Underground" immediately 
below standard 57.7-32, to establish 
the series of numbers 57.7-50 through 

57.7-100, and to reserve numbers 57.7- 
55 through 57.7-100. 

3. It is proposed to revise and renum¬ 
ber advisory standard 57.7-6, make it 
applicable to surface and under¬ 
ground, and make it mandatory as fol¬ 
lows: 

57.7- 50 Mandatory. Receptacles or 
racks shall be provided for drill steel 
and tools stored or carried on drills. 

4. It is proposed to revise and renum¬ 
ber advisory standard 57.7-7, make it 
applicable to surface and under¬ 
ground, and make it mandatory as fol¬ 
low’s: 

57.7- 51 Mandatory. To prevent 
injury to personnel, tools and other 
objects shall not be left loose on the 
mast or drill platform. 

5. It is proposed to revise advisory 
standard 57.7-9 which is applicable to 
surface only and make it mandatory as 
follows: 

57.7- 9 Mandatory. The drill helper 
when used shall be in sight of the op¬ 
erator at all times and shall assist the 
operator while the drill is being moved 
to a new drilling area. 

6. It is proposed to revise advisory 
standard 57.7-14 which is applicable to 
surface only and make it mandatory as 
follows: 

57.7- 14 Mandatory. Persons operat¬ 
ing or working near jackhammers, 
jackleg drills, or other drilling ma¬ 
chines shall be instructed in the safe 
operation of £uch equipment and the 
potential hazards involved in case the 
steel breaks or binds. 

7. It is proposed to revise and renum¬ 
ber advisory standard 57.7-15, make it 
applicable to surface and underground 
and make it mandatory as follows: 

57.7- 52 Mandatory. Persons shall 
not drill from positions that hinder 
their access to the control levers, or 
from insecure footing or insecure stag¬ 
ing, or from atop equipment not suit¬ 
able for this purpose. 

8. It is proposed to revoke advisory 
standards 57.7-16 and 57.7-17. 

9. It is proposed to revise and renum¬ 
ber advisory standard 57.7-19, make it 
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applicable to surface and underground 
and make it mandatory as follows: 

57.7- 53 Mandatory. Before hand¬ 
held drills are moved from one work¬ 
ing area to another, air shall be turned 
off and bled from the hose. 

10. It is proposed to revoke advisory 
standard 57.7-25. 57.7-26. and 57.7-27. 

11. It is proposed to revise advisory 
standard 57.7-28 which is applicable to 
underground only and make it manda¬ 
tory as follows: 

57.7- 28 Mandatory. Persons shall 
not rest their hands on the chuck or 
centralizer while drilling. 

12. It is proposed to revoke advisory 
standards 57.7-29 and 57.7-30. 

13. It is proposed to revise and re¬ 
number advisory standard 57.7-31. 
make it applicable to surface and un¬ 
derground, and make it mandatory as 
follows: 

57.7- 54 Mandatory. Drill operators 
shall be certain that all persons are in 
the clear before starting or moving 
drilling equipment. 

14. It is proposed to revise advisory 
standard 57.7-32 which is applicable to 
underground only and make it manda¬ 
tory as follows: 

57.7- 32 Mandatory. Columns and 
the drills mounted on them shall be 
anchored firmly before drilling is 
started and shall be so maintained 
while drilling. 

QQ. Section 57.8 “Rotary jet pierc¬ 
ing" is proposed to be amended as fol¬ 
lows: ' 

§57.8 [Amended! 

1. It is proposed to revise advisory 
standard 57.8-1 which is applicable to 
surface only and make it mandatory as 
follows: 

57.8- 1 Mandatory. Jet piercing 
drills shall be provided with: 

(a) A system to pressurize operator’s 
cabs. w r hen the cabs are provided: 

(b) A protective cover over the 
oxygen flow indicator. 

2. It is proposed to revise advisory 
standard 57.8-4 which is applicable to 
surface only and make it mandatory as 
follows: 

57.8- 4 Mandatory. With equipment 
requiring refueling at locations other 
than fueling stations, a system for 
fueling from the ground without spill 
shall be provided. 

RR. Section 57.9 "Loading, hauling, 
dumping" is proposed to be amended 
as follows: 

§57.9 [Amended! 

1. It is proposed to revise advisory 
standard 57.9-1 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.9- 1 Mandatory. Self-propelled 
equipment that is to be used during a 
shift shall be inspected by the equip¬ 
ment operator before being placed in 
operation. Equipment defects affect¬ 


ing safety shall be reported to. and re¬ 
corded by. the mine operator. The 
record shall be maintained at the mine 
or nearest mine office for at least six 
(6) months from the date the defects 
are recorded. Such records shall be 
made available for inspection by the 
Secretary of Labor or his authorized 
representative. 

2. It is proposed to revoke advisory 
standard 57.9-8. 

3. It is proposed to revise advisory 
standard 57.9-10 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.9- 10 Mandatory. Equipment op¬ 
erator’s cabs shall be constructed to 
permit operators to see without strain¬ 
ing and shall be reasonably comfort¬ 
able. 

4. It is proposed to revise advisory 
standard 57.9-16 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.9- 16 Mandatory. Roadbeds, rails, 
joints, switches, frogs, and other track¬ 
age elements on railroads shall be de¬ 
signed. installed, and maintained in a 
safe manner consistent with the speed 
and type of haulage. 

5. It is proposed to revoke advisory 
standard 57.9-18. 

It is proposed to revise advisory 
standard 57.9-29 which Is applicable to 
surface and underground and make it 
mandatory as follows: 

57.9- 29 Mandatory. Operators shall 
sit facing the direction of travel while 
operating equipment with dual con¬ 
trols. 

7. It is proposed to revise advisory 
standard 57.9-34 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.9- 34 Mandatory. Haulage equip¬ 
ment shall be loaded in a manner to 
minimize spillage during haulage. 

8. It is proposed to revise advisory 
standard 57.9-63 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.9- 63 Mandatory. Ramps and 
dumping facilities shall be of substan¬ 
tial construction. They shall have suit¬ 
able width, clearance, and headroom 
to accommodate the equipment ser¬ 
viced. 

9. It Is proposed to revise advisory 
standard 57.9-70 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.9- 70 Mandatory. A tow bar of 
substantial construction shall be used 
to tow heavy equipment unless the use 
of another suitable means of control¬ 
ling the towed equipment proves advis¬ 
able. A substantial safety chain or 
wire rope shall be used in conjunction 
with the tow bar or primary rigging. 

10. It is proposed to revoke advisory 
standard 57.9-81. 

11. It is proposed to revise advisory 
standard 57.9-82 which is applicable to 


surface only and make it mandatory as 
follows: 

57.9- 82 Mandatory. Persons work¬ 
ing in enclosed production equipment 
cabs where extreme weather and envi¬ 
ronmental conditions exist shall be 
protected by air-conditioning, or 
heater with defroster, or both which 
shall be maintained in a good working 
condition. 

12. It is proposed to revise advisory 
standard 57.9-104 which is applicable 
to underground only and make it man¬ 
datory as follows: 

57.9- 104 Mandatory. Warning de¬ 
vices or conspicuous markings shall be 
installed where chute lips, ventilation 
doors, and obstructions create a 
hazard to persons or equipment. 

13. It is proposed to revise advisory 
standard 57.9-105 which is applicable 
to underground only and make it man¬ 
datory as follows: 

57.9- 105 Mandatory. Empty chutes 
shall be properly guarded prior to fill¬ 
ing or sufficient material shall be left 
in the chute bottom to prevent rock 
from flying out when broken material 
is dumped into the chute. 

14. It is proposed to revise advisory 
standard 57.9-115 which is applicable 
to underground only and make it man¬ 
datory as follows: 

57.9- 115 Mandatory. Covered man- 
trip cars shall be provided where there 
is danger of passengers contacting the 
trolley wire. 

SS. Section 57.10 "Aerial tramways" 
is proposed to be amended as follows: 

§57.10 [ Amended 1 

1. It is proposed to revise advisory 
standard 57.10-1 which is applicable to 
surface only and make it mandatory as 
follows: 

57.10- 1 Mandatory. Buckets shall 
not be overloaded, and feed shall be 
regulated to prevent spillage. 

2. It is proposed to revise advisory 
standard 57.10-2 which is applicable to 
surface only and make it mandatory as 
follows: 

57.10- 2 Mandatory. Inspection and 
maintenance of carriers including 
loading and unloading mechanisms, 
ropes and supports, and brakes shall 
be performed by competent persons 
following recommendations of the 
manufacturer, and as conditions war¬ 
rant. 

3. It is proposed to revise advisory 

standard 57.10-4 which is applicable to 
surface only and make it mandatory as 
follows: % 

57.10- 4 Mandatory. Positive-action- 

type brakes and devices which apply 
the brakes automatically in the event 
of a pow r er failure shall be provided on 
aerial tramways. * 

4. It is proposed to revise advisory 
standard 57.10-5 which is applicable to 
surface only and make it mandatory as 
follows: 
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57.10- 5 Mandatory. Track cable 
connections shall not obstruct the pas¬ 
sage of carriage wheels. 

5. It is proposed to revise advisory 
standard 57.10-6 which is applicable to 
surface only and make it mandatory as 
follows: 

57.10- 6 Mandatory. Towers shall be 
suitably protected from swaying buck¬ 
ets. 

TT. Section 57.11 “Travelways and 
escapeways" is proposed to be amend¬ 
ed as follows: 

§57.11 (Amended 1 

1. It is proposed to revise advisory 
standard 57.11-4 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.11- 4 Mandatory. Portable rigid 
ladders shall be provided with suitable 
bases; and when used they shall be se¬ 
curely placed. 

2. It is proposed to revise advisory 
standard 57.11-7 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.11- 7 Mandatory. Wooden mem¬ 
bers of ladders shall not be painted 
except'with a transparent finish. 

3. It is proposed to revise advisory 
standard 57.11-8 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.11- 8 Mandatory. Ladderways, 
stairways, walkways, ramps, and plat¬ 
forms shall be kept free of material 
which could cause stumbling or slip¬ 
ping hazards, or injure persons below. 

4. It is proposed to revise advisory 
standard 57.11-10 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.11- 10 Mandatory. Vertical clear¬ 
ance above stairsteps shall be a mini¬ 
mum of 7 feet or suitable warning 
shall be provided to indicate an im¬ 
paired clearance. 

5. It is proposed to revise advisory 
standard 57.11-11 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.11- 11 Mandatory. Persons climb¬ 
ing or descending ladders shall face 


the ladders and have both hands free 
for climbing. 

6. It is proposed to revoke advisory 
standard 57.11-15. 

7. It is proposed to revise advisory 
standard 57.11-17 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.11- 17 Mandatory. Fixed ladders 
shall not incline backwards. 

8. It is proposed to revise advisory 
standard 57.11-25 which is applicable 
to surface only and make it mandatory 
as follows: 

57.11- 25 Mandatory. When ladders 
are used to ascend to heights exceed¬ 
ing 20 feet (except on mobile equip¬ 
ment), landing platforms shall be pro¬ 
vided for each 30 feet of height or 
fraction thereof, except that where no 
cage, well, or ladder safety device is 
provided landing platforms shall be 
provided for each 20 feet of height or 
fraction thereof. Each ladder section 
shall be offset from adjacent sections. 
Where installation conditions (even 
for a short, unbroken length) require 
that adjacent sections be offset, land¬ 
ing platforms shall be provided at 
each offset. 

(a) Where a person has to step a dis¬ 
tance greater than 1? inches from the 
centerline of the rung of a ladder to 
the nearest edge of structure or equip¬ 
ment, a landing platform shall be pro¬ 
vided. The minimum step-across dis¬ 
tance shall be 2Vfe inches. 

(b) All landing platforms shall be 
equipped with standard railings and 
toeboards, so arranged as to give safe 
access to the ladder. Platforms shall 
be not less than 24 inches in width and 
30 inches in length. 

(c) One rung of any section of ladder 
shall be located at the level of the 
landing laterally served by the ladder. 
Where access to the landing is 
through the ladder, the same rung 
spacing as used on the ladder shall be 
used from the landing platform to the 
first rung below the landing. 

(d) Ladder safety devices may be 
used on tower, water tank, and chim¬ 
ney ladders over 20 feet in unbroken 
length in lieu of cage protection. No 


landing platform is required in these 
cases. All ladder safety devices such as 
those that incorporate lifebelts, fric¬ 
tion brakes, and sliding attachments 
shall meet the design requirements of 
the ladders which they serve. 

9. It is proposed to revise advisory 
standard 57.11-26 which is applicable 
to surface only and make it mandatory 
as follows: 

57.11-26 Mandatory. Cage or 
wells: 

(a) Cages or wells (except on chim¬ 
ney ladders) shall be built, as shown 
on the applicable drawings, covered in 
detail in figures 1, 2. and 3. or of equiv¬ 
alent construction. 

(b) Cages or wells (except as pro¬ 
vided in subparagraph (d) of standard 

57.11-25) conforming to the dimen¬ 
sions shown in figures 1, 2. and 3 shall 
be provided on ladders of more than 
20 feet to a maximum unbroken 
length of 30 feet. 

(c) Cages shall extend a minimum of 
42 inches above the top of a landing, 
unless other acceptable protection is 
provided. 

(d) Cages shall extend down the 
ladder to a point not less than 7 feet 
nor more than 8 feet above the base of 
the ladder, with bottom flared not less 
than 4 inches, or portion of cage oppo¬ 
site ladder shall be carried to the base. 

(e) Cages shall not extend less than 
27 nor more than 28 inches from the 
centerline of the rungs of the ladder. 
Cages shall not be less than 27 inches 
in width. The insides shall be clear of 
projections. Vertical bars shall be lo¬ 
cated at a maximum spacing of 40 de¬ 
grees around the circumference of the 
cage; this will give a maximum spacing 
of approximately 9‘/2 inches, center to 
center. 

(f) Ladder wells shall have a clear 
width of at least 15 inches measured 
each way from the centerline of the 
ladder. Smoothwalled wells shall be a 
minimum of 27 inches from the cen¬ 
terlines of rungs to the well wall on 
the climbing side of the ladder. Where 
other obstructions on the climbing 
side of the ladder exist, there shall be 
a minimum of 30 inches from the cen¬ 
terline of the rungs. 


i 
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Figure 1.—CLEARANCE OIAGRAM FOR FINISHED LADOER IN WELL 
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Figure 3.—CAGES—SPECIAL APPLICATIONS-SHORT LAOOERS AT ELE¬ 
VATED LOCATIONS 
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Figure 2 -ACCESS TO LANDING PLATFORM THROUGH LADDER, ACCESS 
LATERALLY FROM LAOOER, BASKET GUARD, BASKET GUARO 
H00P-8AR LAOOER, ANO BASKET GUARD HOOP-ANGLE 
IRON LAOOER 
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10. It is proposed to revoke advisory 
standard 57.11-35. 

11. It is proposed to revise advisory 
standard 57.11-37 which is applicable 
to underground only and make it man¬ 
datory as follows: 

57.11- 37 Mandatory. Ladderways 
constructed after the effective date of 
this standard shall have a minimum 
unobstructed cross-sectional opening 
of 24 inches by 24 inches measured 
from the face of the ladder. 

12. It is proposed to revise advisory 
standard 57.11-38 which is applicable 
to underground only and make it man¬ 
datory as follows: 

57.11- 38 Mandatory. Warning shall 
be given and acknowledged before en¬ 
tering a manway above or below where 
persons are working. 

13. It is proposed to revoke advisory 
standard 57.11-39. 

14. It is proposed to revise advisory 
standard 57.11-40 which is applicable 
to underground only and make it man¬ 
datory as follows: 

57.11- 40 Mandatory. Travelways 
steeper than 35 degrees from the hori¬ 
zontal shall be provided with ladders 
or stairways. 

15. It is proposed to revise advisory 
standard 57.11-41 which is applicable 
to underground only and make it man¬ 
datory as follows: 

57.11- 41 Mandatory. Fixed ladders 
with an inclination of more than 70 
degrees off the horizontal shall be 
offset with substantial landings at 
least every 30 feet or have landing 
gates at least every 30 feet. 

16. It is proposed to revise advisory 
standard 57.11-56 which is applicable 
to underground only and make it man¬ 
datory as follows: 

57.11- 56 Mandatory. The systemat¬ 
ic procedure of mandatory standard 
57.19-120 for inspection, testing, and 
maintenance shall be exercised at 
least every 30 days for hoists designat¬ 
ed as emergency hoists in any evacua¬ 
tion plan. 

UU. Section 57.12 “Electricity" is 
proposed to be amended as follows: 

§57.12 [ Amended 1 

1. It is proposed tb revise advisory 
standard 57.12-4 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.12- 4 Mandatory. Electrical con¬ 
ductors shall be of sufficient size and 
current-carrying capacity for normal 
operation so that a rise in temperature 
resulting from such normal operation 
will not damage the insulating materi¬ 
als. Suitable protection from mechani¬ 
cal injury shall be provided. 

2. It is proposed to revise advisory 
standard 57.12-19 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.12- 19 Mandatory. Where access 
is necessary, suitable clearance shall 


be provided at stationary electrical 
equipment or switchgear. 

3. It is proposed to revise advisory 
standard 57.12-22 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.12- 22 Mandatory. Areas contain¬ 
ing major electrical installations shall 
be entered only by authorized persons. 

4. It is proposed to revoke advisory 
standard 57.12-24. 

5. It is proposed to revise advisory 
standard 57.12-29 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.12- 29 Mandatory. Electric equip¬ 
ment and wiring shall be inspected by 
a competent person as necessary to 
assure safe operating conditions. 

6. It is proposed to revise advisory 
standard 57.12-31 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.12- 31 Mandatory. Electric cir¬ 
cuits and equipment shall be designed, 
constructed, installed and maintained 
to prevent injury and safeguard per¬ 
sonnel. 

7. It is proposed to revise advisory 
standard 57.12-35 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.12- 35 Mandatory. Lamp sockets 
exposed to the weather or wet condi¬ 
tions shall be of a weatherproof type. 

8. It is proposed to revise advisory 
standard 57.12-38 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.12- 38 Mandatory. Trailing cables 
shall be attached to machines in a 
suitable manner to protect the cable 
from damage and to prevent strain on 
the electrical connections. 

9. It is proposed to revise advisory 
standard 57.12-39 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.12- 39 Mandatory. Surplus trail¬ 
ing cables to shovels, cranes and simi¬ 
lar equipment shall be stored in cable 
boats or on reels mounted on the 
equipment or otherwise protected 
from mechanical damage. 

10. It is proposed to revoke advisory 
standards 57.12-44 and 57.12-49. 

fl. It is proposed to revise advisory 
standard 57.12-50 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.12- 50 Mandatory. Trolley wires 
shall be installed at least 7 feet above 
rails, where height permits, and alined 
and supported to suitably control sway 
and sag. 

12. It is proposed to revoke advisory 
standards 57.12-51 and 57.12-52. 

13. It is proposed to revise advisory 
standard 57.12-53 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.12- 53 Mandatory. Ground wires 
for lighting circuits powered from trol¬ 


ley wires shall be connected securely 
to the ground-return circuit. 

14. It is proposed to revise advisory 
standard 57.12-54 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.12- 54 Mandatory. Persons shall 
be instructed to carry tools and sup¬ 
plies so they will not come in contact 
with bare power conductors. 

15. It is proposed to revise advisory 
standard 57.12-86 which is applicable 
to underground only and make it man¬ 
datory as follows: 

57.12- 86 Mandatory. Trolley and 
trolley feeder wire shall be installed 
opposite the clearance side of haul- 
ageways, except where it is not feasi¬ 
ble. 

16. It is proposed to revoke advisory 
standard 57.12-87. 

17. It is proposed to revise advisory 
standard 57.12-88 which is applicable 
to underground only and make it man¬ 
datory as follows: 

57.12- 88 Mandatory. No splice 
except a vulcanized splice or its equiv¬ 
alent shall be made in a trailing cable 
within 25 feet of the machine unless 
the machine is equipped with a cable 
reel. A temporary splice may be made 
to move the equipment for repair. 

W. Section 57.13 “Compressed air 
and boilers" is proposed to be amend¬ 
ed as follows: 

§57.13 [Amended] 

1. It is proposed to revise advisory 
standard 57.13-10 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.13- 10 Mandatory. Reciprocating 
type air compressors rated over 10 
horsepower shall be equipped with 
automatic temperature-actuated shu¬ 
toff mechanisms unless fusible plugs 
were previously installed in the com¬ 
pressor discharge lines. 

Temperature-actuated shutoff 

mechanisms shall be set to shut off at 
temperatures not to exceed the 
normal operating temperature of the 
compressor by more than 25 percent. 
Fusible plugs, where installed prior to 
the adopting of this standard, are ac¬ 
ceptable if they melt at temperatures 
at least 50* less than the flash point of 
the lubricating oil. 

2. It is proposed to revise advisory 
standard 57.13-11 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.13- 11 Mandatory. Compressors 
and air receiver tanks shall be 
equipped with one or more automatic 
pressure relief valves. The total reliev¬ 
ing capacity of such relief valves shall 
be such as to prevent pressure from 
exceeding the maximum allowable 
working pressure in a receiver tank by 
not more than 10 per cent. Air receiver 
tanks also shall be equipped with: In¬ 
dicating pressure gages designed to ac- 
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curately measure pressure within the 
air receiver tanks; drain valves in¬ 
stalled at the lowest point of the re¬ 
ceiver tanks to provide for the removal 
of accumulated oil and moisture; and 
traps to prevent oil, moisture, and 
other contaminants from being ex¬ 
pelled through the discharge lines. 

3. It is proposed to revise advisory 
standard 57.13-12 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.13- 12 Mandatory. Compressor 
air intakes shall be installed to insure 
that only clean, uncontaminated air 
enters the compressors. 

4. It is proposed to revise advisory 
standard 57.13-13 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.13- 13 Mandatory. Accumulations 
of water and oil shall be drained from 
compressed air receivers at least once 
each day the compressor is in oper¬ 
ation. 

5. It is proposed to revise advisory 
standard 57.13-14 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.13- 14 Mandatory. Compressed- 
air receivers shall have inspection 
openings. When the tanks are over 36 
inches in diameter, the inspection 
openings shall be of a size to permit 
entry by persons. 

6. It is proposed to revise advisory 
standard 57.13-15 which is applicable 
to surface and underground and make 
it mandatory as follow's: 

57.13- 15 Mandatory. Compressed 
air receivers and other unfired pres¬ 
sure vessels shall be inspected in ac¬ 
cordance with the applicable chapters 
of the National Board Inspection 
Code, a Manual for Boiler and Pres¬ 
sure Vessel Inspectors, 1977, approved 
by the National Board of Executive 
Committee on January 27. 1977, and 
published by the National Board of 
Boiler and Pressure Vessel Inspectors, 
which is hereby incorporated by refer¬ 
ence and made a part hereof. Records 
of such inspection shall be kept. The 
National Board Inspection Code of 
1977 may be examined at any Metal 
and Nonmetal Mine Safety and Health 
District Office of the Mine Safety and 
Health Administration, and may be 
obtained from the National Board of 
Boiler and Pressure Vessel Inspectors, 
1055 Crupper Avenue, Columbus. OH 
43229. 

7. It is proposed to revise advisory 
standard 57.13-16 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.13- 16 Mandatory. Compressors 
shall be operated and lubricated in ac¬ 
cordance with the manufacturer’s rec¬ 
ommendations. 

8. It is proposed to revise advisory 
standard 57.13-17 which is applicable 


to surface and underground and make 
it mandatory as follows: 

57.13- 17 Mandatory. Compressor 
discharge pipes where carbon build-up 
may occur shall be cleaned periodical¬ 
ly as part of a systematic maintenance 
schedule and at least annually. 

9. It is proposed to revoke advisory 
standard 57.13-18. 

10. It is proposed to revise advisory 
standard 57.13-30 w’hich is applicable 
to surface and underground and make 
it mandatory as follows: 

57.13- 30 Mandatory, (a) All boilers 
shall be equipped with water level 
gages, pressure gages, automatic pres¬ 
sure-relief valves, blowdown piping, 
and other approved safety devices to 
protect against hazards from overpres¬ 
sure, flameouts, fuel interruptions and 
low water level, all as required by the 
appropriate sections of the codes listed 
below. 

(b) These gages, devices, and pipings 
shall be designed, installed, operated, 
maintained, repaired, altered, inspect¬ 
ed, and tested by competent persons in 
accordance with the following listed 
sections, or chapters and appendixes— 
as applicable—of: 

(1) The ASME Boiler and Pressure 
Vessel Code, 1977, published by the 
American Society of Mechanical Engi¬ 
neers. 

Section and Title 

I— Power boilers. 

II— Material specifications. 

II—Part A—ferrous. 

II—Part B—non ferrous. 

II—Part C—welding rods, electrodes, and 
filler metal. 

IV— Heating boilers. 

V— Non-destructive examination. 

VI— Recommended rules for care and oper¬ 
ations of heating boilers. 

VII— Recommended rules for care of power 
boilers. 

(2) The National Board Inspection 
Code, A Manual for Boiler and Pres¬ 
sure Vessel Inspectors, 1977, approved 
by the National Board Executive Com¬ 
mittee on January 27, 1977. and pub¬ 
lished by the National Board of Boiler 
and Pressure Vessels Inspectors. 

Chapter and Title 

I— Glossary terms. 

II— Inspection of boilers and pressure ves¬ 
sels. 

III— Repairs and alterations to boilers and 
pressure vessels by welding. 

IV— Shop inspection of boilers and pressure 
vessels. 

V— In-service inspection of pressure vessels 
by authorized owner-user inspection 
agencies. 

Appendix and Title 

A—Safety and safety relief valves. 

B—Non-ASME code boilers and pressure 
vessels. 

C—Storage of mild steel covered arc welding 
electrodes. 

D—National board “R” (repair) symbol 
stamp. 


E—Owner-user inspection agencies. 

P—Inspection forms. 

(c) Records of inspections and re¬ 
pairs shall be kept and made available 
to the Secretary or his authorized rep¬ 
resentative. 

(d) Sections of the ASME Boiler and 
Pressure Vessel Code, 1977, to which 
references are made in this standard 
are hereby incorporated by reference 
and made a part hereof, and may be 
obtained from the American Society 
of Mechanical Engineers, United Engi¬ 
neering Center. 345 East Forty-Sev¬ 
enth Street, New York, N.Y. 10017. 
Chapters and appendixes of the Na¬ 
tional Board Inspection Code of 1977 
to which references are made in this 
standard are hereby incorporated by 
reference and made a part hereof, and 
may be obtained from the National 
Board of Boiler and Pressure Vessel 
Inspectors. 1055 Crupper Avenue, Co¬ 
lumbus. Ohio 43229. These publica¬ 
tions may be examined at any Metal 
and Nonmetal Mine Safety and Health 
District Office of the Mine Safety and 
Health Administration. 

11. It is proposed to revoke advisory 
standards 57.13-31, 57.13-32, 57.13-33, 
and 57.13-34. 

WW. Section 57.14 “Use of equip¬ 
ment” is proposed to be amended as 
follows: 

§57.14 [Amended) 

1. It is proposed to revise adyisory 
standard 57.14-3 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.14- 3 Mandatory. Guards at con¬ 
veyor-drive, conveyor-head and con¬ 
veyor-tail pulleys shall extend a dis¬ 
tance sufficient to prevent a person 
from accidently reaching behind the 
guard and becoming caught between 
the belt and the pulley. 

2. It is proposed to revoke advisory 
standards 57.14-4 and 57.14-5. 

3. It is proposed to revise advisory 
standard 57.14-7 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.14- 7 Mandatory. Guards shall be 
of substantial construction and main¬ 
tained to provide the required protec¬ 
tion. 

4. It is proposed to revise advisory 
standard 57.14-11 which is applicable 
to surface and underground and make 
it mandatory as follow’s: 

57.14- 11 Mandatory. Guards, 

shields, or other suitable protection 
shall be provided in areas where flying 
or falling materials present a hazard. 

5. It is proposed to revise advisory 
standard 57.14-25 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.14- 25 Mandatory. Machinery or 
equipment that is to be used during 
the shift shall be inspected at the be¬ 
ginning of each shift by a competent 
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person. Defects affecting safety shall 
be corrected before the machinery or 
equipment is used. 

6. It is proposed to revise advisory 
standard 57.14-27 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.14- 27 Mandatory. Operation of 
machinery or equipment shall be as¬ 
signed only to competent persons; pro¬ 
vided. however, that trainees may be 
permitted to operate machinery or 
equipment under the guidance of com¬ 
petent persons. 

7. It is proposed to revoke advisory 
standard 57.14-28. 

8. It is proposed to revise advisory 
standard 57.14-36 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.14- 36 Mandatory. Tools and 
equipment shall be used within the 
design capacity for which they are in¬ 
tended and designed. 

9. It is proposed to revise advisory 
standard 57.14-55 which is applicable 
to underground only and make it man¬ 
datory as follows: 

57.14- 55 Mandatory. Welding oper¬ 
ations shall be shielded and well venti¬ 
lated. 

XX. Section 57.15 “Personal protec¬ 
tion" is proposed to be amended as fol¬ 
lows: 

§57.15 [Amendedl 

1. It is proposed to revoke advisory 
standards 57.15-8. 57.15-9, and 57.15- 
10 . 

2. It is proposed to revise advisory 
standard 57.15-11 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.15- 11 Mandatory. Employees 
shall be instructed in the hazards of 
wearing finger rings and other jewelry 
on the job. 

3. It is proposed to revoke advisory 
standard 57.15-13. 

YY. Section 57.16 “Materials storage 
and handling" is proposed to be 
amended as follows: 

§57.16 [Amendedl 

1. It is proposed to revise advisory 
standard 57.16-1 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.16- 1 Mandatory. When stacked 
or stored, supplies shall not create a 
stumbling or fall-of-material hazard. 

2. It is proposed to revise advisory 
standard 57.16-2 w f hich is applicable to 
surface and underground and make it 
mandatory as follows: 

57.16- 2 Mandatory. Bins, hoppers, 
silos, tanks, and surge piles, where 
loose and unconsolidated materials are 
stored, handled, or transferred shall 
be: 

(a) Equipped with mechanical de¬ 
vices or other effective means of han¬ 
dling material so that during normal 


operations persons are not required to 
enter or work where they are exposed 
to entrapment by the caving or sliding 
of these materials: 

(b) Equipped with supply and dis¬ 
charge operating controls which are 
located so as to eliminate hazards to 
persons from spills or accidental over¬ 
runs; 

•(c) Provided with suitable walkways 
where persons are required to walk 
over or around; 

(d) Provided with ladders, platforms, 
or stagings w'here persons are required 
to enter a material storage facility for 
maintenance or inspection purposes. 
Where a possibility exists that moving 
material may create a hazardous con¬ 
dition. no person shall be allowed to 
enter this area for any reason, unless 
the supply and discharge of materials 
has ceased, the supply and discharge 
equipment Ls locked out. and the 
person is wearing a safety belt or har¬ 
ness equiped with a lifeline suitably 
fastened. Another person suitably se¬ 
cured with a safety belt and line shall 
be stationed at a point near where the 
lifeline is fastened, so that he can 
adjust it or keep it tight as needed 
with minimum slack in the said life¬ 
line at all times. 

3. It is proposed to revise advisory 
standard 57.16-7 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.16- 7 Mandatory. Hitches and 
slings used to hoist materials shall be 
designed and suitably used for the par¬ 
ticular materials handled. Taglines 
shall be attached to loads that may re¬ 
quire steadying or guidance while sus¬ 
pended. 

4. It is proposed to revoke advisory 
standard 57.16-8. 

5. It is proposed to revise advisory 
standard 57.16-10 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.16- 10 Mandatory. To protect 
personnel, material shall not be 
dropped from an overhead elevation 
until the drop area is first cleared of 
personnel, and then is either guarded 
or a suitable warning given. 

6. It is proposed to revise advisory 
standard 57.16-12 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.16- 12 Mandatory. Concentrated 
acids and alkalies shall be stored in a 
manner that these chemicals cannot 
inadvertently mix with each other or 
with other substances with which they 
will react violently or cause the liber¬ 
ation of dangerous fumes. 

7. It is proposed to revise advisory 
standard 57.16-13 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.16- 13 Mandatory. A suitable 
warning shall be given before molten 


metal is poured, or a container of 
molten metal is moved. 

8. It is proposed to revise advisory 
standard 57.16-16 w’hich is applicable 
to surface and underground and make 
it mandatory as follows: 

57.16- 16 Mandatory. Fork and 
other similar type lift trucks shall be 
operated: 

(a) With the uprights tilted back to 
steady and secure load. 

(b) With the load in the upgrade po¬ 
sition when ascending or decending 
grades in excess of 10 percent. 

(c) Except for minor adjustments, 
loads shall not be raised or lowered en- 
route. 

(d) Unloaded trucks shall travel on 
all grades with the load engaging 
means downgrade. 

9. It is proposed to revise and renum¬ 
ber advisory standard 57.16-35, make 
it applicable to surface and under¬ 
ground, and make it mandatory as fol¬ 
lows: 

57.16- 17 Mandatory. Where the 
stretching or contraction of a hoist 
rope could create a hazard, chairs or 
other suitable blocking shall be used 
to support conveyances at shaft land¬ 
ings before heavy equipment is loaded 
or unloaded. 

ZZ. Section 57.18 “Safety pro¬ 
grams" is proposed to be amended as 
follows: 

§57.18 [Amended] 

1. It is proposed to revise advisory 
standard 57.18-1 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.18- 1 Mandatory. The operator 
shall establish a definite, effective, 
apfl continually functioning safety 
program which shall be made availa¬ 
ble to all personnel and make every at¬ 
tempt to prevent accidents and in¬ 
crease safety. All personnel shall ac¬ 
tively participate in the safety pro¬ 
gram. 

2. It is proposed to revise advisory 
standard 57.18-2 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.18- 2 Mandatory, (a) Each active 
working area or installation shall be 
examined at least once each shift, or 
more often if necessary, hy a supervi¬ 
sor or another competent person for 
hazardous conditions. Such conditions 
observed shall be promptly corrected 
by the operator. 

<b) A condition noted by the person 
conducting the examination that may 
present an imminent danger shall be 
brought to the immediate attention of 
the operator who shall withdraw all 
persons from the area affected, except 
persons referred to in section 104(c) of 
the Act, until the danger is abated. 

(c) Any hazardous conditions ob¬ 
served by the supervisor or competent 
person making the examination shall 
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be uniformly recorded and will include 
the date, the condition observed and 
the location of the condition. The 
record shall be available for review by 
the Secretary or his authorized repre¬ 
sentative. 

(d) All reports shall include the 
action taken to abate any hazardous 
conditions found and shall be counter¬ 
signed by: 

Cl) The mine foreman, or 

(2) The mine superintendent, or 

(3) The person designated by the op¬ 
erator as responsible for safety and 
health at the mine. 

3. It is proposed to revoke advisory 
standards 57.18-3, 57.18-4, 57.18-5, and 

57.18-7. 

4. It is proposed to revise advisory 
standard 57.18-8 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.18- 8 Mandatory. To assure that 
work is being done in a safe manner, 
each active working place shall be vis¬ 
ited each shift by a supervisor, or an¬ 
other competent person shall be desig¬ 
nated to check that working place. 

5. It is proposed to revise advisory 
standard 57.18-9 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.18- 9 Mandatory. A supervisor or 
a designated competent person shall 
be in attendance on the property 
when persons are working to take 
charge in case of an emergency. 

6. It is proposed to revoke advisory 
standard 57.18-11. 

7. It is proposed to revise advisory 
standard 57.18-13 which is applicable 
to surface and underground and make 
it mandatory as follows: 

57.18- 13 Mandatory. A suitable 
communications system shall be pro¬ 
vided at the mine site in order to sum¬ 
mons assistance in the event of an 
emergency. 

8. It is proposed to revoke advisory 
standard 57.18-26. 

AAA. Section 57.19 “Man hoisting” 
is proposed to be amended as follows: 

§57.19 [Amendedl 

1. It is proposed to revise advisory 
standard 57.19-12 and make it manda¬ 
tory as follows: 

57.19- 12 Mandatory. Where 

grooved drums are used, the grooves 
shall be of suitable size and pitch for 
the rope used. 

2. It is proposed to revoke advisory 
standard 57.19-20, 

3. It is proposed to revise advisory 
standard 57.19-25 and make it manda¬ 
tory as follows: 

57.19- 25 Mandatory. Wire ropes 
shall be used and maintained in ac¬ 
cordance with the manufacturer's rec¬ 
ommendations, or the equivalent. 

4. It is proposed to revise advisory 
standard 57.19-35 and make it manda¬ 
tory as follows: 


57.19- 35 Mandatory. Headframes 

shall be of substantial construction. 

5. It is proposed to revise advisory 
standard 57.19-36 and make it manda¬ 
tory as follows: 

57.19- 36 Mandatory. Headframes 
shall be high enough to provide clear¬ 
ance for overtravel and safe stopping 
of the conveyance. 

6. It is proposed to revise advisory 
standard 57.19-37 and make it manda¬ 
tory as follows: 

57.19- 37 Mandatory. Fleet angles 
shall not be greater than 1 Mr degrees 
for smooth drums, and 2 degrees for 
grooved drums. 

7. It is proposed to revise advisory 
standard 57.19-39 and make it manda¬ 
tory as follows: 

57.19- 39 Mandatory. All man 
hoists, except emergency escape 
hoists, installed after the effective 
date of this standard shall have drums 
and sheaves of diameters at least 60 
times the rope diameter. 

8. It is proposed to revise advisory 
standard 57.19-67 and make it manda¬ 
tory as follows: 

57.19- 67 Mandatory. During shift 
changes, an authorized person shall be 
in charge of each man trip. 

9. It is proposed to revise advisory 
standard 57.19-72 and make it manda¬ 
tory as follows: 

57.19- 72 Mandatory. When combi¬ 
nations of cages and skips are used in 
the same compartment, the cages shall 
be totally enclosed to protect person¬ 
nel from flying material and the hoist 
speed reduced to manspeed as defined 
in section 57.19-61, but not to exceed 
1,000 feet per minute. Muck shall not 
be hoisted with personnel during shift 
changes. 

10. It is proposed to revise advisory 
standard 57.19-74 and make it manda¬ 
tory as follows: 

57.19- 74 Mandatory. Persons shall 
not ride the bail, rim, bonnet, or cross¬ 
head of any shaft conveyances except 
where necessary for inspection and 
maintenance, and then only when suit¬ 
able protection for persons is provided. 

11. It is proposed to revise advisory 
standard 57.19-78 and make it manda¬ 
tory as follows: 

57.19- 78 Mandatory. All buckets 
shall be stopped after being raised 
about three (3) feet above the shaft 
bottom. A bucket shall be stabilized 
before a hoisting signal is given to con¬ 
tinue hoisting the bucket to the cross¬ 
head. After a hoisting signal is given, 
hoisting to the crosshead shall be at 
the minimum speed. The signaling 
device shall be attended constantly 
until a bucket reaches the guides. 
When persons are hoisted, the signal¬ 
ing devices shall be attended until the 
crosshead has been engaged. 

12. It is proposed to revise advisory 
standard 57.19-81 and make it manda¬ 
tory as follows: 


57.19- 81 Mandatory. Conveyances 
controlled by a hoistman, when not in 
use, shall be released and the convey¬ 
ance shall be raised or lowered a suit¬ 
able distance to prevent persons from 
boarding or loading the conveyance. 

13. It is proposed to revise advisory 
standard 57.19-91 and make it manda¬ 
tory as follows: 

57.19- 91 Mandatory. Hoistmen 
shall accept hoisting instructions only 
by the regular signaling system unless 
it is out of order. During an emergen¬ 
cy, the hoistman shall accept instruc¬ 
tions only from authorized persons to 
direct movement of the conveyances. 

14. It is proposed to revise advisory 
standard 57.19-93 and make is manda¬ 
tory as follows: 

57.19- 93 Mandatory. A standard 
code of hoisting signals shall be adopt¬ 
ed and used at each mine. The move¬ 
ment of a shaft conveyance on a “one 
bell” signal shall be prohibited. 

15. It is proposed to revise advisory 
standard 57.19-104 and make it man¬ 
datory as follows: 

57.19- 104 Mandatory. Suitable 
clearance at shaft stations shall be 
provided and maintained so as to allow 
for the safe movements of persons and 
the safe passage and handling of 
equipment and materials. 

16. It is proposed to revise advisory 
standard 57.19-124 and make it man¬ 
datory as follows: 

57.19- 124 Mandatory. To distribute 
the wear of the rope, hoist ropes other 
than those on friction hoists shall be 
cut off at least six (6) feet above the 
highest connection to the conveyance, 
at intervals not to exceed one (1) year 
unless conditions of use and/or exami¬ 
nation and inspection required in 
standard 57.19-i26 indicate the neces¬ 
sity of a shorter time interval. The 
portion of the rope that is cut off shall 
be examined and inspected by a com¬ 
petent person for damage, corrosion, 
wear, and fatigue. 

17. It is proposed to revise advisory 
standard 57.19-125 and make it man¬ 
datory as follows: 

57.19- 125 Mandatory. Hoist ropes 
wound in multiple layers shall have a 
suitable length cut off at the drum 
end at least three (3) times during the 
anticipated life of the rope and when¬ 
ever necessary, as determined by the 
inspection or tests required in stand¬ 
ard 57.19-126, to distribute the wear at 
change of layers and crossover points 
and to preserve the integrity of the 
rope. The amount of rope cut off shall 
be not be a whole number multiple of 
the circumference of the drum. 

18. It is proposed to revise advisory 
standard 57.19-126 and make it man¬ 
datory as follows: 

57.19- 126 Mandatory. Hoist ropes 
Shall be examined over its entire 
active length at least every month to 
evaluate wear and possible damage. 
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Caliper measurements or nondestruc¬ 
tive tests shall be made wherever wear 
is evident on the rope and at least 
every six (6) months and whenever 
necessary as determined by examina¬ 
tion, inspection, or tests as follows: 

(a) Immediately above the socket or 
clips and above the safety connection; 

(b) Where the rope rests on the 
sheaves; 

(c) Where the ropes leave the drums 
when the conveyances are at the regu¬ 
lar stopping point; 

<d) Where a layer of rope begins to 
overlap another layer on the drum; 

(e) At 100-foot intervals; measure¬ 
ments shall be made midway between 
the last previously calipered points. 

19. It is proposed to revoke advisory 
standard 57.19-127. 

20. It is proposed to revise advisory 
standard 57.19-130 make it mandatory 
as follows: 

57.19- 130 Mandatory. Empty hoist 
conveyances shall be operated at least 
one round trip to assure the hoisting 
compartment is clear of obstruction 
before hoisting persons: 

(a) After any hoist or shaft repairs 
or related equipment repairs that 
might restrict or obstruct conveyance 
clearance; 

(b) After any oversize or overweight 
material or equipment trips that 
might restrict or obstruct conveyance 
clearance; 

(c) After blasting in or near the 
shaft that might restrict or obstruct 
conveyance clearance;. 

(d) After remaining idle for one shift 
or longer. 

21. It is proposed to revise advisory 
standard 57.19-131 and make it man¬ 
datory as follows: 

57.19- 131 Mandatory. Hoist convey¬ 
ance connections shall be inspected at 
least once during any 24-hour period 
that the conveyance is used for hoist¬ 
ing persons. 

22. It is proposed to revise advisory 
standard 57.19-132 and make it man¬ 
datory as follows: 

57.19- 132 Mandatory. A perform¬ 
ance drop test of hoist conveyance 
safety catches shall be made at the 
time of installation, or prior to instal¬ 
lation, in a mockup of the actual in¬ 
stallation and certified to in writing by 
the manufacturer or registered profes¬ 
sional engineer performing the test. 

After installation, the conveyance 
shall be suitably rested at least once 
before use and the hoist rope slack¬ 


ened to test for the unrestricted func¬ 
tioning of the safety catches and their 
activating mechanisms. 

Thereafter, the safety catches shall 
be inspected by a competent person at 
the beginning of any 24-hour period 
that the conveyance is to be used, and 
the unrestricted functioning of the 
safety catches and their activating 
mechanisms shall be tested (as before) 
at least once at the beginning of any 7- 
day period during which the convey¬ 
ance is to be used. 

BBB. Section 57.20 “Miscellaneous" 
is proposed to be amended as follows: 
§57.20 l A mended 1 

1. It is proposed to revoke advisory 
standards 57.20-4, 57.20-6, and 57.20-7. 

2. It is proposed to revise advisory 
standard 57.20-8 which is applicable to 
surface and underground and make it 
mandatory as follows: 

57.20- 8 Mandatory. Toilet facilities 
shall be provided at locations that are 
compatible with the mine operations 
and that are readily accessible to mine 
personnel. The facilities shall be kept 
clean and sanitary. Separate toilet fa¬ 
cilities shall be provided for each sex 
except where toilet facilities will be oc¬ 
cupied by no more than one (1) person 
at a time and can be locked from the 
inside. 

3. It is proposed to revise advisory 
standard 57.20-32 which is applicable 
to underground only and make it man¬ 
datory as follows: 

57.20- 32 Mandatory. Telephones or 
other two-way communication equip¬ 
ment shall be provided from under¬ 
ground operations to the surface and 
have legible instructions for their use 
which shall be posted inside the 
covers, or should there be no covers, 
posted adjacent to the communication 
equipment. Persons working under¬ 
ground shall be instructed as to the 
proper use of the equipment. 

CCC. Section 57.21 “Gassy mines" is 
proposed to be amended as follows: 

§57.21 I Amended 1 

1. It is proposed to revise advisory 
standard 57.21-21 and make it manda¬ 
tory as follows: 

57.21- 21 Mandatory. Main fans 
shall be: 

(a) Operated continuously while per¬ 
sons are underground except when 
stopped or slowed down for fan main¬ 
tenance and/or fan adjustments and 


related ventilation system adjustments 
and compliance is made with the pro¬ 
visions of mandatory standard 57.21- 
24. 

(b) Provided with pressure-recording 
gages which shall be examined daily 
for good operating condition. The 
charts of such gages shall be changed 
after completing one revolution. 

(c) Inspected daily and logs kept of 
such inspection and of fan mainte¬ 
nance. 

(d) Charts and logs shall be retained 
for a minimum of 1 year. Such records 
and charts shall be available for in¬ 
spection by the Secretary of Labor or 
his authorized representative. 

2. It is proposed to revoke advisory 
standard 57.21-37. 

3. It is proposed to revise advisory 
standard 57.21-49 and make it manda¬ 
tory as follows: 

57.21- 49 Mandatory. Brattice cloth 
shall be of flame-resistant material. 

4. It is proposed to revise advisory 
standard 57.21-51 and make it manda¬ 
tory as follows: 

57.21- 51 Mandatory. Crosscuts 
shall be provided where practicable at 
or within 18 feet of the face of drifts, 
entries, and rooms before the workings 
are abandoned in any unsealed area of 
the mine. When crosscuts are not 
practicable, line brattice or other suit¬ 
able means of ventilating shall be pro¬ 
vided to the drifts, entries, or rooms. 

5. It is proposed to revise advisory 
standard 57.21-65 and make it manda¬ 
tory as follows: 

57.21- 65 Mandatory. At intervals 
not greater than 7 days the mine fore¬ 
man, or other competent person desig¬ 
nated by the mine foreman shall make 
examinations for hazardous conditions 
and for compliance with mandatory 
health and safety standards, and shall 
make tests for methane and carbon 
monoxide. Such tests shall be made 
with approved devices at the following 
locations: 

(a) In the return of each split where 
it enters the main return; 

(b) Adjacent to retreat areas if acces¬ 
sible; 

(c) At seals; 

(d) In the main return; 

(e) In at least one entry of each 
intake and return airway; 

(f) In idle workings; 

(g) In unsealed abandoned workings, 
insofar as conditions permit. 

(FR Doc. 78-25641 Filed 9-11-78; 8:45 am] 
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